CAMBRIDGE LAW JOURNAL
Instructions for Contributors Revised 2011

CATEGORIES OF PUBLICATION ACCEPTED

ARTICLES should be between 9,000 and 12,000 words long, including footnotes.
SHORTER ARTICLES should be between 3,000 and 5,000 words, including
footnotes. Communications concerning Articles and Shorter Articles should be
addressed to the Editor:

Professor John Bell
Faculty of Law

University of Cambridge
10 West Road

Cambridge

CB39DZ
(clj.editor@law.cam.ac.uk).

CASE NOTES should not exceed 1,000 words and have no footnotes.
Communications concerning case notes should be sent to:

Professor Graham Virgo
Downing College
Cambridge

CB2 1DQ
(clj.notes@law.cam.ac.uk).

BOOK REVIEWS should not exceed 2,000 words. Communications should be sent
to the Book Review Editor:

Dr Catherine Seville
Faculty of Law

University of Cambridge

10 West Road

Cambridge

CB39DZ
(clj.reviews@law.cam.ac.uk).

PREPARATION OF MANUSCRIPTS

Electronic copy. All copy (articles, book reviews and case notes) must be submitted
in Word format as an email attachment.

Abstract. All manuscripts should be submitted together with an Abstract of
about 100 words in length and up to seven key words. The purpose of the Abstract
is to identify the subject matter of the article and to summarise the distinctive
contribution to the literature which the article makes. It enables the reader using
electronic databases to identify articles which are of interest to them.

Titles. The title of an article should clearly identify the subject matter of the article
and the distinctive focus of the author. It should be comprehensible to a non-
specialist. It should typically not exceed seven words in length.

Page layout. Paragraphs start flush left after headings but otherwise are indented,
with no extra space between them. The number of words in the text and (separately
if possible) the footnotes should be stated.
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Footnotes. Cannot be included in book reviews or case notes and any references
should be included in the main text. Notes for articles should be numbered con-
secutively (after an initial unnumbered note attached to the author’s name by an
asterisk) and should be placed as footnotes. Numbers in cross-references should be
highlighted.

Headings. In articles a maximum of four levels of heading is available:

1. Centred. Type in capitals:
CENTRED CAPITALS FOR TITLE
2. Centred. Type in capitals (precede by roman I, I, etc. if required):
1. SUBHEADING IN CAPITALS/SMALL CAPITALS
3. Centred. Type with initial capitals for main words only and underline for italics
(precede by A, B, etc. if required):
A. Subheading in Italics
4. Flush left. Type with initial capitals for the first word and proper names only and
underline for italics (precede by arabic numbering if required):
1. Subheading in italics

In case notes a maximum of three levels of heading should be used: centred capitals
(printed as small capitals) for title, and subheadings as 3 and 4 above.

Quotations. Of more than c. 60 words (unless in footnotes) should be indented and
set off from the text without quotation marks. Otherwise double quotation marks
should be used except for quotations within quotations which should use single
marks. The note indicator should be placed after the quotation.

STYLE

Punctuation. All punctuation marks should be outside closing quotation marks
except an exclamation mark, question mark, dash or parenthesis belonging only to
the quotation or a full point at the end of a grammatically complete sentence
beginning with a capital letter. Full stops should be outside closing parentheses
unless the parenthesis is a complete sentence beginning with a capital letter. Note
indicators in the text normally follow punctuation marks.

Capitals. Capitals should be used when a specific reference is intended: the Bill, the
Cabinet, the Crown, the Government (but government and industry), Parliament
(but parliamentary). Unless the writer is referring to a court by name, “court”
should not have a capital.

Abbreviations. No full points should be used with abbreviations consisting of initials
(ACAS, EC, USA). Otherwise full points are retained (ch., Dr., ed., Ltd., St., vol.),
including “p.” for page and “s.” for section. The abbreviation for public limited
company is “plc”. Note also “per cent.”, with full point.

Dates. Use the style “10 February 1989”; “1988-89”; “1990s”.
Numerals. Below 10 should be spelt out.

Spelling. Except in quoted matter English spelling should be used (labour, not
labor). Use -ise (not -ize); judgment (not judgement); ius (not jus; i.e. Latin i not j).

Italics. The following should be italicised:

Case names.
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Latin (and other foreign) words and phrases except those in common use such as:
bona fide, de facto, de jure, (obiter) dicta/dictum, habeas corpus, intra vires, mens
rea, prima facie, ratio decidendi, ultra vires.

Ship names

The following Latin abbreviations should be in roman but retain full points: cf., e.g.,
ibid., i.e., loc. cit., op. cit., per, viz.

Note indicators. Wherever possible note indicators should be deferred to the end of
the relevant sentence or clause of the text.

REFERENCES

The full title and date and place of publication should be given at first mention;
thereafter a short title should be used (or “op. cit.” if there is no danger of confusion
and the full title appears in the previous 10 notes). Page numbers below 100 should
not be compressed: see example under Books below.

Specific page and paragraph references. Use “p.” (or “para.”) where the reference
stands alone, but substitute a comma where a full citation to a case or article is given
(together with “at” for paragraphs).

Ibid., at p. 436. See also para. [24]
[1908] 2 K.B. 454, 458; [2002] 2 A.C. 164 at [24]

Cross-references. Use “See note 7 above/below” rather than “supra/infra note 7”.
Numbers should be highlighted to allow for proof correction.

CASES

Law Reports. References to English cases should be to the Law Reports; failing this
to the W.L.R., the All E.R. or one of the specialist reports. References to Law
reports carry full points and “versus” (v) NO LONGER carries a full point AND IS
IN ITALIC. The neutral citation should be given, without any full points and
before the report reference, for all cases to which the practice has been extended
since 2001; references to paragraphs should be in square brackets.

R. (Hart) v Bow Street Magistrates’ Court [2001] EWHC (Admin) 1141, [2002] 1
W.L.R. 1242.

Twinsectra Ltd. v Yardley [2002] UKHL 12, [2002] 2 A.C. 164, at [24].

R. v Dyson [1908] 2 KB 454; Re Atkins [1989] 1 All E.R. 14.

If it is necessary to repeat a case reference, give the citation again—do not cross-
reference to an earlier footnote.
European Union Cases. Decisions of the Court of Justice of the European Union are
cited as follows: Number, names of the parties in italics, year in square brackets,
report (without the date of the decision), e.g.
CJEU: Case 26/62, Van Gen en Loos v Nederlandse Administratie der Belastingen
[1963] E.C.R. 1
Case C-234/02 P, European Ombudsman v Lamberts [2004] E.C.R. 1-2803
General Court: Case T-102/96, Gencor v Commission [1999] E.C.R. 1I-753
Civil Service Tribunal: F-107/06, Berrisford v Commission, [2006] E.C.R.-SC I-A-1-
0000 and II-A-2-0000

Where a judgment has not yet been published:
C-434/09, McCarthy v Secretary of State for the Home Department, Judgment of
5 May 2011, not yet reported.
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European Court of Human Rights. Decisions of the European Court of Human
Rights are cited as follows: Names of the parties in italics, application number in
brackets, report (without the date of the decision unless the decision is unreported),
e.g.
Demir and Baykara v Turkey (Application no. 34503/97) (2009) 48 E.H.R.R. 54
Taxquet v Belgium (Application no. 926/05), Judgment of 21 November 2010, not yet
reported.

LEGISLATION

EU Legislation. Before the entry into force of the Lisbon Treaty: Council
Regulation (EC) No 645/2008 (OJ 2008 L 180 p.1)

After the entry into force of the Lisbon Treaty: Commission Regulation (EU) No
439/2011 (OJ 2011 L 119 p.1)

Acts of Parliament. Use the style:
Law of Property Act 1925, s. 3(1)(a)

Note that the definite article is omitted unless it is part of the sentence (“the Law of
Property Act 1925 provides...”). The abbreviation “s.” is used only following the
title of an Act or in parentheses; otherwise “section” should be in full.

Command Papers. Note the importance of using the correct abbreviation for the
period, e.g. ‘Cm.’ in the present series.

Hansard. Use the style:

HC Deb. vol. 255 col. 503w (28 February 1995) (Italic pagination for written answers)
HC Deb. vol. 255 col. 841 (28 February 1995)

HC Deb. vol. 561 cols. 1401-4 (28 February 1995)

HL Deb. vol. 561 col. WA 92 (28 February 1995) (Italics for written answers)

Statutory instruments. Use the style:
Noise at Work Regulations 1989, SI 1989/1790.

Scholarly literature

Articles. Familiar abbreviations may be used for the titles of legal journals (with full
points). Otherwise give the title in full. All titles are in roman. Only give a reference
to the starting page of the article.

F.H. Newark, “The Boundaries of Nuisance” (1949) 65 L.Q.R. 480.
D.G.T. Williams, “Developments in British Environmental Law” (1984) 24 Natural
Resources Journal 511.

Books. The place and date of publication is given, but not the publisher

A.G. Guest (ed.), Oxford Essays in Jurisprudence (Oxford 1980), pp. 171-72.
Halsbury’s Laws of England, 4th ed., vol. 10, paras. 1450-54.

F.W. Maitland, Equity, 2nd ed., by John Brunyate (Cambridge 1936), pp. 100 ff.
R. Brazier, “The Crown and Constitutional Reforms” in M. Sunkin and S. Payne
(eds.), The Nature of the Crown (London 1999), ch. 13.

Note the following abbreviations: “2nd ed.”, “vol.”, “ch.” (both lower case).
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Forthcoming from Hart Publishing

Getting a PhD in Law
Caroline Morris and Cian Murphy

Getting a PhD in Law is a unique guide to
obtaining the degree of Doctor of
Philosophy of Law in the United Kingdom.
This readable and informative guide draws
on interviews and case studies with PhD
students, supervisors and examiners. Getting
a PhD in Law will be essential reading for
the growing numbers of PhD students in
the UK's many law schools - and those
internationally that wish to learn from UK
best practice.

Caroline Morris is a Lecturer in Law at
Queen Mary, University of London.

Cian Murphy is Director of Graduate
Research Studies at King's College London.

Sept 2011 158pp Pbk
9781841133065 £19.95 / €29.25

Accounting for Hunger
The Right to Food in the

Era of Globalisation

Edited by Olivier De Schutter
and Kaitlin Y Cordes

The challenge of global hunger is now high
on the agenda of governments and
international policy-makers. This new work
contributes to addressing that challenge, by
looking at the obstacles which stand in the
way of implementing a right to food in the
era of globalisation. The right to food, it
argues, can only be realised if governance
improves at the domestic level, and if the
international  environment enables
governments to adopt appropriate policies,
for which they require a certain policy
space.

Olivier De Schutter is the UN Special
Rapporteur on the Right to Food.

Kaitlin Y Cordes works for Human Rights
Watch.

Nov 2011 282pp Hbk
9781849462266 £50 | €65

Human Dignity in Bioethics and Law
Charles Foster

In this ambitious, paradigm-shattering but
highly readable book, Foster argues that
dignity is the only sustainable Theory of
Everything in bioethics. Drawing on clinical,
anthropological, philosophical and legal
insights, Foster provides a new lexicon and
grammar of that language which is essential
reading for anyone wanting to travel
anywhere in the outlandish territories of
bioethics and medical law.

Charles Foster is a Fellow of Green
Templeton College, University of Oxford.

Sept 2011 218pp Pbk
9781849461771 £30 / €40

Debating Euthanasia
Emily Jackson and John Keown

In this new addition to the Debating Law
series, Emily Jackson and John Keown re-
examine the legal and ethical parameters
of the debate about euthanasia and assisted-
dying. Jackson argues that we owe it to
everyone in society to do all that we can to
ensure that they experience a 'good death'.
For a small minority of patients who
experience intolerable and unrelievable
suffering, this may mean helping them to
have an assisted death. Keown argues that
voluntary euthanasia and physician-assisted
suicide are gravely unethical and he defends
their continued prohibition by law. He
analyses the main arguments for relaxation
of the law and finds them wanting.

Emily Jackson is a Professor of Law at
the London School of Economics.

John Keown holds the Rose F. Kennedy
Chair in Christian Ethics in the Kennedy

Institute of Ethics at Georgetown
University.
Dec 2011 164pp Pbk

9781849461788 £15/ €19.50

Hart Publishing, 16C Worcester Place, Oxford, OX1 2JW, UK Tel 01865 517530
E-mail mail@hartpub.co.uk

Fax 01865 510710

Hart Publishing Ltd. is registered in England No. 3307205

Website www.hartpub.co.uk

HART

PUBLISHING
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CAMBRIDGE

Outstanding New Scholarship in LAW

Environmental Protection
and Human Rights

Donald K. Anton
and Dinah L. Shelton

$180.00: Hb: 978-0-521-76638-8: 1,124 pp.
$99.00: Pb: 978-0-521-74710-3

Crimes Against Humanity
Historical Evolution and
Contemporary Application

M. Cherif Bassiouni

$175.00: Hb: 978-1-107-00115-2: 884 pp.

Soft Law and the

Global Financial System
Rule Making in the 21st Century
Chris Brummer

$95.00: Hb: 978-1-107-00484-9: 250 pp.
$32.99: Pb: 978-0-521-18167-9

Fifth Edition

War, Aggression
and Self-Defence
Yoram Dinstein

$125.00: Hb: 978-1-107-00899-1: 408 pp.
$70.00: Pb: 978-1-107-40145-7

From Rhetoric to Action
Implementing the UN Convention
on the Rights of Persons

with Disabilities

Eilionoir Flynn

Cambridge Disability Law and
Policy Series

$99.00: Hb: 978-1-107-01171-7: 490 pp.

The End of
Straight Supremacy
Realizing Gay Liberation
Shannon Gilreath

$95.00: Hb: 978-1-107-00459-7: 320 pp.
$27.99: Pb: 978-0-521-18104-4

AGGRESSION

N %
i ¢

EQUALITY

.| THEENDOF
| STRAIGHT
SUPREMACY

ALIZING GAY LIBERATION

YoRaw ST

THE CONTENT

ND CONTEXT OF
HATE SPEECH

othin gulat

CONSTRAINTS
ON THE WAGING
OF WAR

Human Rights

and Intellectual
Property

Mapping the Global Interface
Laurence R. Helfer

and Graeme W. Austin

$125.00: Hb: 978-0-521-88437-2: 568 pp.
$50.00: Pb: 978-0-521-71125-8

Human Rights in
the United States
Beyond Exceptionalism
Edited by Shareen Hertel
and Kathryn Libal

$99.00: Hb: 978-1-107-00846-5: 392 pp.
$36.99: Pb: 978-1-107-40087-0

The Content

and Context of
Hate Speech
Rethinking Regulation
and Responses

Edited by Michael Herz
and Peter Molnar

$99.00: Hb: 978-0-521-19109-8: 552 pp.
$44.99: Pb: 978-0-521-13836-9

Fourth Edition
Constraints
on the Waging of War

An Introduction to
International Humanitarian Law

Frits Kalshoven
and Liesbeth Zegveld

$85.00: Hb: 978-1-107-01166-3: 312 pp.
$33.99: Pb: 978-1-107-60032-4

Judging State-Sponsored
Violence, Imagining
Political Change
Bronwyn Anne Leebaw

$90.00: Hb: 978-1-107-00058-2: 224 pp.
$32.99: Pb: 978-0-521-16977-6

Second Edition

Victory in War
Foundations of

Modern Strategy

William C. Martel

$50.00: Pb: 978-0-521-17773-3: 592 pp.

The Rule of Law in
Afghanistan

Missing in Inaction
Edited by Whit Mason

$90.00: Hb: 978-1-107-00319-4: 366 pp.
$39.99: Pb: 978-0-521-17668-2

Prices subject to change.

CAMBRIDGE

www.cambridge.org/us
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CAMBRIDGE

Outstanding New Scholarship in LAW

Failures of American
Civil Justice in
International Perspective

James R. Maxeiner
With Gyooho Lee and Armin Weber

$99.00: Hb: 978-1-107-00993-6: 344 pp.

The Israeli Supreme Court
and the Human Rights
Revolution

Courts as Agenda Setters

Assaf Meydani

$90.00: Hb: 978-1-107-01262-2: 224 pp.

Now in Paperback!

After Abu Ghraib

Exploring Human Rights in
America and the Middle East
Shadi Mokhtari

Cambridge Studies in Law and Society
$32.99: Pb: 978-1-107-40148-8: 270 pp.

Lawyers and the
Public Good
Democracy in Action?
Alan Paterson

The Hamlyn Lectures

$70.00: Hb: 978-1-107-01253-0: 240 pp.
$29.99: Pb: 978-1-107-62628-7

The 9/11 Effect
Comparative Counter-Terrorism
Kent Roach

$99.00: Hb: 978-1-107-00616-4: 448 pp.
$32.99: Pb: 978-0-521-18505-9

Law, Justice, Democracy,
and the Clash of Cultures
A Pluralist Account

Michel Rosenfeld

$99.00: Hb: 978-0-521-87872-2: 320 pp.
$36.99: Pb: 978-0-521-70342-0

The 9/11 Effect
Comp:
Counter-Terrorism

Kent Roach

# LAW, JUSTICE,
A DEMOCRACY,
£ CLASH

w OF CULTURES

A Pluralist Account

Ending
Dirty
Energy

Policy

Climate Change

Normative
Jurisprudence

An Introduction

ROBIN WEST

Writing History in
International
Criminal Trials

Forging a Convention
for Crimes Against
Humanity

Edited by Leila Nadya Sadat
$95.00: Hb: 978-0-521-11648-0: 592 pp.

Law and Religion
Russell Sandberg

$95.00: Hb: 978-1-107-00379-8: 240 pp.
$45.00: Pb: 978-0-521-17718-4

Merciful Judgments and
Contemporary Society
Legal Problems, Legal Possibilities
Austin Sarat

$99.00: Hb: 978-1-107-00843-4: 322 pp.

Fourth Edition

An Introduction

to the International
Criminal Court
William A. Schabas

$110.00: Hb: 978-0-521-76750-7: 594 pp.
$55.00: Pb: 978-0-521-15195-5

Ashes and Sparks
Essays On Law and Justice
Stephen Sedley

$75.00: Hb: 978-1-107-00095-7: 446 pp.
$34.99: Pb: 978-0-521-17090-1

Gender, Law and Justice
in a Global Market

Ann Stewart

Law in Context

$99.00: Hb: 978-0-521-76311-0: 376 pp.
$40.00: Pb: 978-0-521-74653-3

Ending Dirty Energy Policy
Prelude to Climate Change
Joseph P. Tomain

$99.00: Hb: 978-0-521-11109-6: 320 pp.
$32.99: Pb: 978-0-521-12785-1

Normative Jurisprudence
An Introduction

Robin West

Cambridge Introductions to
Philosophy and Law

$90.00: Hb: 978-0-521-46000-2: 224 pp.
$29.99: Pb: 978-0-521-73829-3

Writing History in
International

Criminal Trials

Richard Ashby Wilson
$95.00: Hb: 978-0-521-19885-1: 272 pp.
$29.99: Pb: 978-0-521-13831-4

Prices subject to change.

CAMBRIDGE
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NEWIN 2012

Global Constitutionalism

Human Rights B Democracy =~ Rule of Law

Global Constitutionalism — Human Rights, oo

Democracy and the Rule of Law (GlobCon) | GlObOl Consn
. : Human Rights 1 Democrac,

seeks to promote a deeper understanding

on the foundations, limitations and

principles of political order and their

dynamics over time on a global scale.

Utionalism
Ls

Rale of Luy

The journal is interested in work that

refers to constitutionalism as a template

for empirical, conceptual or normative

research on past, present and future

political and legal practices, within and

beyond the state. i cumncs

GlobCon invites submissions from

scholars of International Law, Political Science,
International Relations, Comparative Constitutional Law,
Comparative Politics, Political Theory and Philosophy.

Published in Association with the
Centre for Globalisation and Governance,
University of Hamburg

Find out more about this exciting new journal
including submission information here:

2B CAMBRIDGE
journals.cambridge.org/GlobCon & G

) UNIVERSITY PRESS
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TRANSNATIONAL ENVIRONMENTAL LAW

Transnational Environmental Law (TEL)
is a peer-reviewed journal that will be
launched by Cambridge University Press
in 2012. TEL is dedicated to the study
of environmental law and governance
beyond the state. It approaches legal
and regulatory developments with an
interest in the contribution of non-
state actors and an awareness of the
multi-level governance context in
which contemporary environmental
law unfolds.

: ITE-L“yvarme invites new work on topics within the scope
ofﬁe journal from scholars, lawyers and professionals

e infieldsrelated tolenvironmental law and governance.

Further information about submissions, manuscript
preparation and the Editors can be found here:

journals.cambridge.org/tel CAMBRIDGE

UNIVERSITY PRESS
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Journal of

African Law

A journal of the
School of Oriental and African Studies (SOAS)

See the homepage or read FREE sample articles
journals.cambridge.org/jal

During the past 50 years the Journal of African Law has established itself
as the leading journal in its field. Its wide coverage encompasses the laws
of sub-Saharan African countries. Its authoritative and thought provoking
articles address contemporary legal issues and highlight issues of
international and comparative significance.

Sign up for FREE content alerts at U3 CAMBRIDGE
SOAS journals.cambridge.org/jal-alerts ) UNIVERSITY PRESS

ety
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International
Journal of Law in
Context

Editors-in-Chief International Journal of Law in
Michael Freeman, University College London, UK Context

Carrie Menkel-Meadow, Georgetown University, USA and Center for 15 aval.lable online at:l .
Transnational Legal Studies, UK http://journals.cambridge.org/ijc

David Nelken, University of Macerata, Italy

International Journal of Law in Context provides a To subscribe contact
forum for interdisciplinary legal studies and offers Customer Services
intellectual space for ground-breaking critical research. It in Cambridge:

Phone +44 (0)1223 326070
Fax +44 (0)1223 325150
Email journals@cambridge.org

publishes contextual work about law and its relationship
with other disciplines including but not limited to
science, literature, humanities, philosophy, sociology,
psychology, ethics, history and geography. The journal

in New York:
aims to explore and expand the boundaries of law and Phone (845) 353 7500
legal studies. Fax (845) 353 4141
Email

subscriptions_newyork@cambridge.org

Free email alerts

Keep up-to-date with new
material — sign up at

journals.cambridge.orgl/ijc-alerts

http://journals.cambridge.org UNIVERSITY PRESS

For free online content visit: ﬁgﬁ CAMBRIDGE
QP
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CAMBRIDGE

JOURNALS

Netherlands
Yearbook of
International Law

Marketed and distributed for T.M.C. Asser Press

General Editors
1. F. Dekker, Utrecht University, Netherlands
E. Hey, Erasmus University Rotterdam, Netherlands

The Netherlands Yearbook of International Law has been
published since 1970. It has two main aims. It offers a
forum for the publication of scholarly articles of a more
general nature in the area of public international law,
including the law of the European Union. In addition, it
responds to the demand for information on state practice
in the field of international law. Each Yearbook therefore
includes an overview of state practice in the Netherlands,
with statements of the government, treaties, legislation,
judicial decisions and literature. Netherlands Yearbook
of International Law can be purchased individually or as
part of a subscription to Netherlands International Law
Review.

For free online content visit:
http://journals.cambridge.org/nyl

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press

YEARBOOK
TONAL LAW

Netherlands Yearbook of
International Law

is available online at:
http://journals.cambridge.org/nyl

To subscribe contact
Customer Services

in Cambridge:

Phone +44 (0)1223 326070
Fax +44 (0)1223 325150
Email journals@cambridge.org

in New York:

Phone (845) 353 7500

Fax (845) 353 4141

Email
subscriptions_newyork@cambridge.org

Free email alerts

Keep up-to-date with new
material — sign up at

journals.cambridge.org/register
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% CAMBRIDGE
QP


https://doi.org/10.1017/S0008197311000699

THE CAMBRIDGE LAW JOURNAL 2011

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

THE

CAMBRIDGE LAW
JOURNAL

2011

EDITOR
J. BELL, M.A., D.PHIL., Q.C., F.B.A,, FR.S.A.

PUBLISHED FOR THE

FacuLTy oF LAw, UNIVERSITY OF CAMBRIDGE

CAMBRIDGE

UNIVERSITY PRESS

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

Published by the Press Syndicate of the University of Cambridge
The Edinburgh Building, Cambridge CB2 8RU, United Kingdom
32 Avenue of the Americas, New York, NY 10013-2473, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia
C/Orense, 4, Planta 13, 28020 Madrid, Spain
Lower Ground Floor, Nautica Building, The Water Club,
Beach Road, Granger Bay, 8005 Cape Town, South Africa

© The Cambridge Law Journal and
Contributors, 2011

ISSN: 0008-1973

Printed and bound by Cambridge University Press.

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

EDITORIAL COMMITTEE

PROFESSOR J. BELL, M.A., D.Phil,, Q.C., F.B.A., F.R.S.A., Editor
P.G. TURNER, B.Sc., LL.B., Ph.D., Secretary and Treasurer
A. ALBORS-LLORENS, Lic. Der., LL.M., Ph.D., Note Editor
PROFESSOR SIR JOHN H. BAKER, Q.C., LL.D., F.B.A.
PRrROFESSOR B.R. CHEFFINS, B.A., LL.B., LL.M.
PRrOFESSOR C.F. ForsyTH, Ph.D.

PRrOFESSOR C.D. GRAY, M.A., Ph.D., Note Editor
PROFESSOR SIR BoB HEPPLE, Q.C., LL.D., F.B.A.
PROFESSOR J.A. JoLowicz, Q.C., M.A.

PROFESSOR J.R. SPENCER, Q.C., M.A., LL.B., Note Editor
PRrROFESSOR G.J. VIRGO, M.A., B.C.L., Note Editor

A.W.E. BAINHAM., LL.M., Ph.D., Note Editor

A. DU Bois-PEDAIN, M.JUR., Dr. iur., Note Editor

M.C. ELLiOoTT, M.A., Ph.D., Note Editor

D.M. Fox, Ph.D., Note Editor

PRrROFESSOR D.J. IBBETSON, M.A., Ph.D., F.B.A.

N.G. JoNEs, M.A., LL.M., Ph.D.

L.MERRETT, M.A., Note Editor

R.J.C. MUNDAY, M.A., Ph.D.

J.A. O’SULLIVAN, M. A., Note Editor

M.J. PRICHARD, M.A., LL.B.

P.J. ROGERSON, M.A., Ph.D.

J. RowBoTtTOoM, B.A., LL.B., Book Review Editor

C. SEVILLE, B. Mus., M.A., LL.M., Ph.D.

G.VEDIRAME, LAUREA, LL.M., Ph.D.

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

CONTRIBUTORS OF ARTICLES
ALGHRANI, AMEL, and BRAZIER, MARGOT Re-positioning

the Fetus in the Context of Research. . ..................... 51
BANFI, CRISTIAN Defining the Statutory Competition Torts as

Intentional Wrongs .. ......... ... . ... ... 83
BRAUN, ALEXANDRA Trusts in the Draft Common Frame of

Reference. . ... .. 327
CHAN, WINNIE and SIMESTER, ANDREW Four Functions of

MensRea. . ... ... . 381
COGGON, JOHN and MIOLA, JOSE Autonomy, Liberty, and

Medical Decision-Making . . ........... ... ... ... ..... 523
CONAGLEN, MATTHEW The Extent of Fiduciary Accounting

and the Importance of Authorisation Mechanisms . .......... 548
DABBAH, MAHER The Relationship between Competition

Authorities and Sector Regulators. .. ..................... 113
DAVIES, PAUL Accessory Liability for Assisting Torts. . ............ 353
DIXON, MARTIN To Sell or Not to Sell: That is the Question . .. ... .. 579
FOX, DAVID The Case of Mixt Monies. . .. ...................... 144
HALPIN, ANDREW Austin’s Methodology?. ... .................. 175
HOWARTH, DAVID The Cost of Libel Actions: A Sceptical Note . . . .. 397
McCAUGHRAN, JOHN Implied Terms — The Journey of the Man

on the Clapham Omnibus:. . ........... ... ... ......... 607
MAK, ELAINE Why do Dutch and UK Judges cite Foreign Law? . .. .. 420
PILA, JUSTINE Software Patents, Separation of Powers, and Failed

Syllogisms . ... ..o 203
SANDERS, ANDREW, GAROUPA, NUNO and OGUS, ANTHONY

The Investigation and Prosecution of Regulatory Offences . . . . . 229
SLOAN, BRIAN The Concept of Coupledom in Succession Law. ... ... 623
STEEL, SANDY and IBBETSON, DAVID More Grief on Uncertain

Causationin Tort ......... ... ... . .. . . 451

vii

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

CONTRIBUTORS OF SHORTER ARTICLES
BUXTON, RICHARD Asylum and the Doctrine of Internal F

lights in

Lightof the HJ (Iran) . .. ... ... . ... .. 41

FERRAN, EILIS Directors’ Liability for Unlawful Dividends

viii

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

CASES ANNOTATED

A Local Authority v. DL . .............. 32
Aid/WatchInc. v. F.CT............... 504
Al Rawi v. Security Service (Liberty
Intervening) . . .............. 17
AN v. Secretary of State for the Home
Department; Secretary of State
for the Home Department v.

AEand AF ................ 22
Anayov.Germany. . ................. 314
Barrv. BiffalLtd..................... 499
Benedetti v. Sawiris .. ................ 299

Berliner Verkehrsbetriebe (BVG), Anstalt

des Offentlichen Rechts v.

JP Morgan Chase Bank NA ..513
Cadderv.HMA. ..................... 14

Clift v.Slough .. .................... 296
Commission v. Bavarian Lager .......... 37
Conarken Group Ltd. v. Network Rail

Infrastructure. . ............ 496
Demopoulos and Others v.Turkey......... 7
Deutsche Telekom v. Commission . . . .. ... 34
EH v. L.B. Greenwich, AA and A

(Children) ................ 312
Futterv. Futter . .................... 301
Gorringe v. Calderdale MBC. .. ........ 291
Greens and M.T. v. United Kingdom . ...279
Interfact Ltd v. Liverpool City Council

(Secretary of State for

Culture, Media and Sport

intervening) .. ............. 518
Jonesv.Kaney. .................. ... 516
Jonesv. Kernott. . .............. ... .. 27
KB (Trinidad and Tobago) v. Secretary

of State for the Home Dept 12

Kosovo Advisory Opinion. . ............. 1
Ministere public ¢/ Weiler

ix

Mosley v. United Kingdom .. .......... 489
Muuse v. Sec. of State for the Home
Department . . ............. 284

Ocean Bulk Shipping and Trading v.
TMT AsiaLtd.............. 24
Paponette v. A-G of Trinidad and Tobago 287

Pinnock v. Manchester CC .............. 9
Pittv.Holt ........ .. ... ... .. ... 301
R (Cart) v. Upper Tribunal; Eba v. Advocate

General for Scotland . ... .... 487
R (on the application of Prudential plc &

Others) v. Special Commissioner

of Income Tax & Others . ... .. 19
R (Smith) v. Oxfordshire Assistant

Deputy Coroner. ............. 5
R v. Chaytor (and others) . ............ 282
R.v.Ford .......... ... ... .. ... .. 494
R.v.Smith............ ... ... ... ... 289
R. v. Budimir (Secretary of State for

Culture, Media and Sport

intervening) .. ............. 518
Radmacher (formerly Granatino) v.

Granatino ................. 29
ReF.(AChild) ..................... 508
Richardson v. Chief Constable of West

Midlands .. ............... 492
Robinson v. PE Jones (Contractors) Ltd. .291
Ruiz Zambrano (Case C-34/09) . ........ 309

Seldon v. Clarkson Wight & Jakes....... 304
Sinclair Investments (UK) Ltd. v.

Versailles Trade Finance Ltd. . 502
Taxquet v. Belgium . .................. 14
Test Achats ........................ 506
Volker (C-92/09) and Eifert (C-93/09) . ...306
Yemshaw v. London Borough of

Hounslow. . .............. 511

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

BOOKS REVIEWED
AZOPARDI, KEITH, Sovereignty and the Stateless Nation: Gibraltar in the Modern

Legal Context ... ... e 272
BARNES, RICHARD, Property Rights and Natural Resources. . ................... 265
BINGHAM, TOM, The Rule of Law. . .. .. ...ttt ettt 481
CANE, PETER, Administrative Tribunals and Adjudication. . . ..................... 274
DELMAS-MARTY, MIREILLE, Ordering Pluralism: A Conceptual Framework for

Understanding the Transnational Legal World . . .. ................... ... 477
FOROWICZ, MAGDALENA, The Reception of International Law in the European

Court of Human Rights . ... ... .. 676
FURMSTON, MICHAEL AND TOLHURST, G, Contract Formation: Law and

Practice . ... ... 470
HALPIN, ANDREW AND ROEBEN, VOLKER, Theorising the Global Legal Order . . . 477
HICKEY, ROBIN, Property and the Law of Finders . . .. ..............c.ccuu.... 483
HINDELANG, STEFFEN, The Free Movement of Capital and Foreign Direct

Investment . . ... ... .. 263
HONORE, TONY, Justinian’s Digest: Character and Compilation . ................. 671
KLATT, MATTHIAS, Making the Law Explicit: The Normativity of Legal

AFGUIMERTALION. . . . . . oo 674
LIEBENBERG, SANDRA, Socio-Economic Rights: Adjudication under a

Transformative CORSHITULION. . . .. . ... oottt et 669
MACRORY, RICHARD, Regulation, Enforcement and Governance in Environmental

Law . ..o e 475
MEAD, DAVID, The New Law of Peaceful Protest: Rights and Regulations in the

Human Rights Act Era ... .......... ..., 469
OSIATYNSKI, WIKTOR, Human Rights and their Limits . . .. .................... 269
PEERENBOOM, RANDALL (ed), Judicial Independence in China: Lessons for Global

Rule of Law Promotion . ... ...... ... 267
QUATAERT, JEAN H., Advocating Dignity: Human Rights Mobilizations in Global

POLItIcS .. oo 269
SOLTAU, FREIDRICH, Fuirness in International Climate Change Law and Policy . . . .. 472
VAN DER WALT, A, Property in the margins . ..............c..cuuuuunuunenenon. 261
WITTES, BENJAMIN, Legislating the War on Terror: An Agenda for Reform. ........ 679

xi

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

SUBJECT INDEX 2011

+ Indicates an article

* Indicates a book review

Other references are to casenotes

Administrative law

Controlorders .. ........... 22
Judicial review — see Judicial
Review
Legitimate expectations . . . . . 287
Liability of public authorities
...................... 294
Maladministration,
exemplary damages . . .. .. 284
1 Regulatory offences. . .. ... 229
Child Law
Siblings atrisk . ........... 508
Civil procedure
Closed proceedings. . . ....... 17
Legal professional privilege . . . 19

Company Law
Ultra vires, conflict of laws . . 511
tUnlawful dividends, liability
of directors. . ........... 321

Comparative Law
tCitation of foreign

judgments. ........... 420
flreland . .. .............. 623
Libel tourism in France . . . .. 317
FNetherlands . ............ 420
*South Africa. . ........... 669
tTrusts, Common Frame

of Reference . ........... 327
*United States . ........... 679

Competition Law
Abuse of market position. ... 34
+Competition torts. .. ....... 83
tRegulators . . ............ 113
Conflict of Laws
Company, ultra vires . . . .. .. 511

Constitutional Law
Human Rights — see Human

Rights
Parliamentary privileges,

expenses of M.Ps........ 282
*Public Order. . ........... 469
*Ruleof Law............. 481
*Socio-economic rights,

South Africa. . .......... 669

Contract Law

*Formation . ............. 470
tImplied terms. ... ........ 607
Pre-contractual negotiations . . 24
Remoteness . .............. 34

Criminal Law

EU law, supremacy ........ 518
Mensrea ................ 381
Theft ................... 289
Criminal Procedure and Evidence
Expert witness immunity . . .. 516
Hearsay evidence . . . ....... 494
Human rights. ............. 14
Jury ... 14
Police powers, arrest ... .... 492
tRegulatory offences . . . .. .. 229
Damages
Exemplary . .............. 284
Environmental Law
*Climate change. . ......... 473
Nuisance ................ 499

*Regulation and enforcement 475

European Law

Abuse of market position. . . . . 34
Charter, status . . . ...... 306,506
Citizenship............... 309
Data protection, freedom of
information ............. 37
Equality................. 506
Insurance................ 506
Retirement age. ........... 304

Supremacy, criminal law . ... 518

Equity and Trusts
Charity, political objects . ... 504

tCharity, poverty.......... 649
+Common frame of reference. 327
tFiduciaries . . ............ 548
Fiduciary duty, action for
breach ................ 502
Rule in Hastings v. Bass. . . . . 301
+Succession, unmarried
couples................ 623
Family Law
Abusive relationship. . ... .... 32

xiil

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

Xiv

Child - see Child Law

Divorce marital agreement. . . . 29
Domestic violence,
definition . ............. 511
Family home .............. 27
TSuccession, unmarried
couples................ 623
Human Rights
TAsylum.................. 41
Controlorders . .. .......... 22
Criminal procedure ......... 14
Deportation. .............. 12
*International law . ... ..... 676
*Peaceful protest . ......... 469
Possession proceedings. . ... ... 9
Privacy.................. 489
Property rights, occupied
territory . ... ... 7
State jurisdiction ............ 5
Voting rights, prisoners . . . .. 279
Intellectual Property Law
TPatents, software ......... 203
International Law
*Climate change. . ......... 473
*European Convention on
Human Rights . ......... 676
Independence, unilateral
declaration. .............. 1
State jurisdiction, human
rights . ...... ... . ...... 5

*Terrorism, U.S. legislation . . 679

Judicial Review

Upper tribunal. ........... 487
Jurisprudence

TAustin ................. 175

fAutonomy and Liberty. . . .. 523

*Globalisation . . .......... 477

*Legal reasoning . ......... 674

Land Law
FfTrustsof Land .. ......... 579

Landlord and tenant
Possession proceedings,

human rights ............. 9
Medical Law
TFoetus, medical research ... .51
TPatient autonomy, medical
decisions. . ............. 523
Privacy
Injunctions, compatibility with
European Convention . ... 489

Property Law
Family home, equitable

interest . ................ 27
*Finding ................ 483
Human rights. . ........... 7,9
TMoney ................. 144
fTrustsof Land . .......... 579

Restitution
Unjust enrichment . .. ...... 299
Roman Law
*Digest of Justinian . . ... ... 671
Tort
FAccessories, liability of. . . . . 353
fCausation. . ............. 451
fCompetition torts. .. ....... 83
Contract, concurrent

liability. . .............. 291
Defamation .............. 296
Economic loss, negligence . . . 496
Expert witness immunity . . .. 516
TLibel, cost of actions . ..... 397
Libel tourism in France . . ... 317
Nuisance, environmental

regulation.............. 499

Public authorities, liability . . . 294

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

NOTES FOR CONTRIBUTORS

Communications concerning Articles (not exceeding 10,000 words, including footnotes)
and Shorter Articles (not exceeding 4000 words, including footnotes) should be
addressed to the Editor, Professor J. Bell, Faculty of Law, University of Cambridge,
10 West Road, Cambridge CB3 9DZ (clj.editor@law.cam.ac.uk); and those concerning
notes (not exceeding 1000 words) to Professor G. J. Virgo, Downing College, Cambridge
CB3 1DQ (clj.notes@law.cam.ac.uk).

Books for review should be sent to the Book Review Editor, Mr. J. Rowbottom,
Faculty of Law, University of Cambridge, 10 West Road, Cambridge CB3 9DZ

(clj.reviews@law.cam.ac.uk).

Notes_for Contributors are reproduced at the end of Part 3 of the journal annually. Copies
and additional notes are available from the Editor at the above address or at
http://wwwlaw.cam.ac.uk. Prospective contributors are urged to observe the guide-
lines carefully.

Copying. 'This journal is registered with the Copyright Clearance Center, 222 Rosewood
Drive, Danvers, MA 01923. Organisations in the USA who are also registered with
CCC may therefore copy material (beyond the limits permitted by sections 107 and 108
of US Copyright law) subject to payment to CCC of the per-copy fee of $15.00. This
consent does not extend to multiple copying for promotional or commercial purposes.
Code 0008-1973/2011/5/$15.00.

18I Tear Sheet Service, 3501 Market Street, Philadelphia, PA 19104, USA, is authorised
to supply single copies of separate articles for private use only.

For all other use, permission should be sought from Cambridge or the American
Branch of Cambridge University Press.

Internet access. The Cambridge Law Journal is included in the Cambridge Journals Online
service which can be found at http://journals.cambridge.org/. For further information
on other Press titles access http://www.cambridge.org/.

This journal issue has been printed on FSC-certified paper and cover board. FSC is an
independent, non-governmental, not-for-profit organization established to promote the
responsible management of the world’s forests. Please see www.fsc.org for information.

BOOK REVIEWS
SANDRA LIEBENBERG: Socio-Economic Rights: MAGDALENA FOrROWICZ: The Reception of
Adjudication under a Transformative Constitution 669 International Law in the European Court of
ToNy HONORE: Justinian’s Digest: Character and Human Rights 676
Compilation 671 BENjAMIN WITTES: Legislating the War on Terror:
MarTHIAS KLATT: Making the Law Explicit: An Agenda for Reform 679
The Normativity of Legal Argumentation 674

CAMBRIDGE UNIVERSITY PRESS
The Edinburgh Building, Cambridge CB2 8RU, United Kingdon
32 Avenue of the Americas, New York, NY 10013-2473, USA
477 Williamstown Road, Port Melbourne, VIC 3207, Australia

Printed and bound by Cambridge University Press, UK

https://doi.org/10.1017/50008197311000699 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197311000699

Volume 70 [2011] C.L/J. Part 3

THE

CAMBRIDGE
LAW JOURNAL

November 2011

CASE AND COMMENT

Judicial review of the Upper Tribunal

R (Cart) v. Upper Tribunal; Eba v. Advocate General

Jor Scotland 487
Strasbourg on privacy injunctions Mosley v. United Kingdom 489
Police powers — arrest for questioning Richardson v. Chief Constable of West Midlands 492
Hearsay evidence R.v. Ford 494
Negligence, remoteness and economic loss Conarken Group Ltd. v. Network Rail Infrastructure 496
Private nuisance and environmental regulation Barr v. Biffa Ltd. 499
Breach of fiduciary duty — personal or
proprietary claim? Sinclair Investments (UR) Ltd. v. Versailles Trade

Finance Litd. 502
Charitable trusts with political objects Aid/ Watch Inc. v. EC.T 504
Insurance, equality and EU law Test Achats 506
Uncertain perpetrators and siblings at risk Re E (A Child) 508
Defining “domestic violence” Yemshaw v. London Borough of Hounslow 511
Ultra vires, companies and the conflict of laws Berliner Verkehrsbetriebe (BVG), Anstalt des Offentlichen

Rechts v. JP Morgan Chase Bank NA I
Abolition of the expert witness immunity Jones v. Kaney 516
Criminal law, supremacy of EU law Interfact Ltd v. Liverpool City Council (Secretary of State

Jor Culture, Media and Sport intervening); R.. v. Budimir

(Secretary of State for Culture, Media and Sport intervening) 518

ARTICLES

Autonomy, Liberty, and Medical Decision-Making: JOHN COGGON AND JOSE MIOLA 523
The Extent of Fiduciary Accounting and the Importance of
Authorisation Mechanisms: MATTHEW CONAGLEN 548
To Sell or Not to Sell: That is the Question: MARTIN DIXON 579
Implied Terms — The Journey of the Man on the Clapham Omnibus: JOHN MCCAUGHRAN 607
The Concept of Coupledom in Succession Law: BRIAN SLOAN 623
Poverty: An Essential Element in Charity after All?: MARY SYNGE 649

Cambridge Journals Online http://www.journals.cambridge.org/

®
MiIX
For further information about this journal Paper from

please o to the journal website at: F responsible sources
https://doi. jedirnals zasmbnidge.anghel published online bygambridgE GGR/GE) 12427

[continued on p. 3 of cover]

Cambridge Journals Online

CAMBRIDGE

UNIVERSITY PRESS


https://doi.org/10.1017/S0008197311000699



