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Abstract

Violence against women in all its forms is the most shameful violation of human rights. It
is a violation that continues to increase over the years despite the existence of international
and national laws. Morocco is one of the countries in the world that suffers from this
discrimination against women. To deal with this phenomenon, national texts intervene
to establish a legal framework that respects the principle of equality between women
and men such as the Constitution of 2011, The Family Code (“Moudawana”) of 2004,
and the adoption in 2016 of Law No. 27-14 on the fight against human trafficking, etc.
In 2018, Law No. 103-13 related to the fight against violence towards women was promul-
gated. It is a law which constitutes a real legislative innovation in Morocco since it will
reduce or even stop a certain number of abuses experienced by women. This is what leads
us to ask ourselves, is Law No. 103-13 really going to allow us to abolish the segregation
between men and women? And would this law allow us to fight against all kinds of
violations against women?
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INTRODUCTION

Violence against women is a phenomenon that has been deep-rooted for centuries.
It is one of the most systematic and widespread forms of human rights violations.
This violence casually affects all regions of the world, without distinction between
the socio-economic status of women, their age or their level of education (Ben
Sedrine 2019:1). Also, it widens gender inequality and creates strong segregation
of women and girls around the world.

The United Nations defines violence against women as “any act of gender-based
violence that results in, or is likely to result in, physical, sexual, or mental harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation
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of liberty, whether occurring in public or in private life”.! The World Health
Organization defines violence as “the intentional use of physical force or
power, threatened or actual, against oneself, another person, or against a group
or community, that either results in or has a high likelihood of resulting in injury,
death, psychological harm, maldevelopment, or deprivation” (Krug et al. 2002:5).
A multitude of causes is at the origin of this violence and discrimination, namely
domination, poverty (Bisilliat 2003:36), culture, armed conflicts, etc.
International and national texts intervene to establish a legal framework that pro-
tects women against all kinds of violation and discrimination of women’s rights.
The international texts are:

(1) The International Convention on the Elimination of All Forms of Racial
Discrimination (21 December 1965);

(2) The Convention on the Elimination of All Forms of Discrimination Against
Women of 18 December 1979, which Morocco has ratified with reservations
on a number of articles deemed to be contrary to Moroccan legislation in
force, including the Constitution and the Shari4 (which is Islamic law);

(3) The Declaration on the Elimination of Violence against Women (20
December 1993);

(4) The Convention of Belém do Pard (9 June 1994);

(5) United Nations General Assembly Resolution 54/134 (17 December 1999);

(6) The Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women (22 December 2000);

(7) The Recommendation of the Committee of Ministers of the Council of
Europe to member states on the protection of women against violence
(30 April 2002);

(8) The Council of Europe Convention on preventing and combating violence
against women and domestic violence (7 April 2011).

In turn, national texts intervene to establish a legal framework that protects
women against all kinds of discrimination, namely:

(1) The Moroccan Constitution of 2011, which is dedicated to not only the prin-
ciple of equality between women and men and that of parity through its
Article 19,% but also prohibits discrimination based on gender by guarantee-
ing the physical and moral integrity of the individual (Article 22),°> a
Constitution which in these words protects human rights and combats all
kinds of indecent treatment. Added to the Constitution,

(2) The Family Code (“Moudawana”), promulgated in 2004, which brought real
innovations with regard to the elimination of discrimination against women

'Declaration on the Elimination of Violence against Women. United Nations General Assembly
Resolution 48/104, 23 February 1994.

2Article 19 of the Moroccan Constitution stipulates: “Men and women enjoy equal civil, political, eco-
nomic, social, cultural and environmental rights and freedoms ...”.

3Article 22 states: “. .. No one shall inflict on another person, on any pretext whatsoever, treatment that
is cruel, inhuman, degrading or undermining human dignity. The practice of torture, in all its forms and by

anyone, is a crime punishable by law.”
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(El Mekkaoui 2009:10). Despite this progress, the associations for the defence
of women’s rights in Morocco point out that this code has not yet abolished
all discriminatory laws and practices, whether in terms of polygamy, mar-
riage of minors and inheritance (Berbour 2005:15). Thus, a controversy
or confrontation exists between two opposing standpoints: the modernist
and the conservative (El Mazidi 2005:21; Esbaii 2003:25), where each
strongly defends its ideologies. Apart from the Family Code, can be cited:

(3) The repeal in 2014 of paragraph 2 of Article 475 of the Penal Code relating to
the marriage of the rapist to his victim;

(4) The adoption in 2016 of Law No. 27-14 on the fight against human
trafficking;

(5) Finally, the implementation of Law No. 103-13, promulgated by Dahir No. 1-
18-19 of 22 February 2018, relates to the fight against violence against
women. This law is a real legislative innovation in Morocco.

In this paper, I will focus on this new legal mechanism which has been specially
dedicated to the protection of women and girls against all forms of violence (verbal,
physical, psychological, sexual) (El Khamlichi 2013:13), which can be practised in
different contexts, whether at home, in the street, at work or elsewhere.

The text in question constitutes a legislative response to the demands of civil soci-
ety and to the needs of the daily life of Moroccan women.

Thus, to what extent has Law No. 103-13, with its innovations brought by its text,
protected women against all forms of violence, in relation to the common law penal
system? To answer this problem, it is necessary to examine first the extent of the
application of Law No. 103-13 and then to understand its procedural specificities,
and the difficulties of proof underlined by this law.

SCOPE OF APPLICATION OF LAW NO. 103-13

Law No. 103-13 defines violence in its first article as “Any material or moral act or
abstention based on discrimination on grounds of sex resulting in bodily, psycho-
logical, sexual or economic harm to the woman”. From there, the said law criminally
protects not only the bodily and psychological aspects of women but also their social
or economic rights. This article is still limited in its presentation of the different forms
of violence; it is as if women would only be confronted with bodily, psychological,
sexual or economic violence, while other types of violence such as social, legal or polit-
ical violence (which operate the distinction between the sexes) and media violence,
which presents indecent images of women, are non-existent in society.

In addition, several advances can be noted at the level of this law, for example, the
aggravation of the sentences of certain already-existing offences, the modification of
certain provisions already provided for by the Penal Code, and the consecration of
new offences.

As part of the aggravation of the penalties for certain pre-existing offences, Law
No. 103-13 increases the penalty of kidnapping, already provided for in Article 436
of the Penal Code. Included are a kidnapping or sequestration committed by a
spouse, a divorced spouse, a fiancé, an ascendant, a descendant, a brother, a kafil,
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a tutor, or a person having authority over the victim or dependant, or when the
victim has been subjected to any other violence of any kind. The custodial sentence
is increased to imprisonment of ten to twenty years, in the case provided for in the
first paragraph of Article 436 of this Penal Code and imprisonment of twenty to
thirty years, in the case provided for in the second paragraph of the same item.

Similarly, the penalties provided for in Articles 425, 426, 427 and 429 of the Penal
Code relating to threats are doubled when the perpetrators of the offence are the same.

Also, it can be noted that through these articles the penalties are much aggravated
when there are more people involved (perpetrators of the offences), which is to be
applauded. On the other hand, most of the newly defined offences are related to the
protection of married, divorced or engaged women and that there is total absence of
a category of women who have not been mentioned, in particular migrant women
and girls, those with children out of wedlock, or those with a disability (Amnesty
International 2016).

Moreover, some already existing provisions of the Penal Code (Dahir No. 1-59-
413 of 26 November 1962) have undergone changes. Thus, Law No. 103-13 provides
for the revision of Articles 404, 431, 446, 481 and 503-1 of the said Code which are
much more protective of women who have suffered violence. An example is Article
404 of the Penal Code, which now includes protection against blows and injuries
directed at women because of their sex or when they are pregnant or have a disabil-
ity or are known to have weak mental abilities.

In addition, new offences, previously ignored by Moroccan criminal legislation,
have appeared with the new Law No. 103-13:

The prohibition of forced marriage (Article 503-2-1), an act punishable by pen-
alties ranging from six months to one year in prison, and fines of between
10,000 and 30,000 dirhams.

The penalty imposed on one of the spouses who dissipates or assigns his prop-
erty in bad faith, with the intention of harming the other spouse or the children
or circumventing the provisions of the Family Code regarding the maintenance
of food, housing, rights due resulting from the breakdown of the marital rela-
tionship or the division of property. Proceedings can only be instituted upon
complaint by the injured spouse.

Reference is also made to Article 503-1 of the Penal Code, which is now framed by
Article 503-1-1 of the new law which redefines sexual harassment as being an abuse
of authority with the aim of “[harassing] another by using orders, threats, coercion
or any other means, with the aim of obtaining favours of a sexual nature”.!

Still in the context of sexual harassment, Article 88-1 of the new Law No. 103-13
provides for an innovation that reinforces the protection of harassed women or

4Article 503-1-1 of Law No. 103-13 of the Penal Code: “Is guilty of sexual harassment and is punished by
imprisonment of one month to six months and a fine of 2000 to 10,000 dirhams or one of these penalties,
anyone who persists in harassing another person in the following situations: 1 - in public or other places, by
means of acts, words or signs of a sexual nature, or for sexual purposes; 2 — through written or electronic mes-
sages, recordings or photographs of a sexual nature or for sexual purposes. The penalty is heavier if the perpe-
trator is a co-worker or an individual responsible for maintaining security and order in public or other spaces.”
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minors and which is explained by the fact that in the event of conviction for harass-
ment, assault, sexual exploitation, mistreatment or violence, the court may decide to
prohibit the convicted person from contacting the victim or from approaching the
place where she is, or from communicating with her by any means, for a period not
exceeding five years from the date of expiry of the sentence to which he was sen-
tenced, or from the date of the pronouncement of the judicial decision when the
custodial sentence was suspended, or if he was sentenced only to a fine or an alter-
native penalty.

After having determined the extent of the application of Law No. 103-13, it is
necessary to examine the procedural specificities and the difficulties of proof under-
lined by this law. The paper will end with the manifestations of the protection of
women violated through Law No. 103-13.

PROCEDURAL SPECIFICITIES AND DIFFICULTIES OF PROOF HIGHLIGHTED
BY LAW NO. 103-13

To receive application, any special text in criminal law must go through the criminal
procedure. The rules of the latter can sometimes prove to be incompatible with the
specificities of the facts incriminated; hence the need to appeal to a few special pro-
cedural rules. And it is in this logic that Law No. 103-13 was invested.

Moreover, Article 6 of Law No. 103-13 amending Article 302 of the Code of
Criminal Procedure provides that hearings may be held in camera at the request
of the victim when it comes to a case of violence or sexual assault against a woman
or a minor. This important measure makes it possible to preserve the secrecy of the
debates.

In addition, ancillary civil action may only be initiated by the associations inter-
ested in cases of combating violence against women in accordance with their stat-
utes, within the framework of Article 7 of the Code of Criminal Procedure, after
authorization written by the victim.

Similarly, Article 82-5-2 of the Code of Criminal Procedure provides for new
measures to protect the victim, such as placing the victim in hospitalization centres
for the purposes of treatment and ordering the placement of the battered woman
who needs and wants it in reception establishments or social welfare establishments.

The proof of offences of violence against women poses real problems, insofar as
these offences are generally committed in a private or family setting, behind closed
doors; hence there are major difficulties of proof.

However, the general principle of proof provided for by Article 286 of the Code
of Criminal Procedure specifies that offences can be proven by any means of evi-
dence unless the law provides otherwise. This general principle remains a real guar-
antee for the victims of violence against women, because they can prove the offence
by any means of evidence available. The new law in its Article 447-1 reinforces this
guarantee by providing for a fairly severe penalty which

Is punishable by imprisonment of six months to three years and a fine of 2.000

to 20.000 dirhams, anyone who knowingly proceeds and by any means, includ-
ing computer systems, to the interception, recording, broadcasting or
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distribution of words or information emitted in a private or confidential con-
text, without the consent of their authors. Is liable to the same penalty, whoever
proceeds, knowingly and by any means, to the capture, recording, dissemina-
tion or distribution of the photograph of a person in a private place, without his
consent.

Hence, the elimination of a potential means of proof of offences of violence
against women.

To conclude, I will move on to the last point which evokes the manifestations of
the protection of abused women through Law No. 103-13.

MANIFESTATIONS OF THE PROTECTION OF ABUSED WOMEN THROUGH
LAW NO. 103-13

The Moroccan legislator has strengthened the protection of abused women through
the promulgation of Law No. 103-13. What about the manifestations of this
protection?

In fact, the Moroccan legislator has focused on the protection of the victim
through several mechanisms. It has set up commissions and multi-stakeholder cells,
within the courts of first instance and the Courts of Appeal, as well as within the
central and decentralized services of the departments responsible for justice, health,
youth and women, as well as the General Directorate of National Security and the
High Command of the Royal Gendarmerie.

As for the cells, these assume the missions of reception, listening, support, ori-
entation and accompaniment for the benefit of female victims of violence.

As for the commissions, there are three: national, regional and local.

The national commission is responsible for ensuring communication and coor-
dination, at the national level, between the interventions of government depart-
ments and central administrations concerned with violence against women.

Regional commissions have been created for the care of female victims of vio-
lence within the jurisdiction of each Court of Appeal. These regional commissions
are responsible for the following tasks:

Developing regional action plans within the framework of the competences
entrusted to them;

Ensuring communication and coordination between the judiciary and other
departments and administrations involved in cases of care for female victims
of violence at the regional level. This law also tells us about the local commis-
sions for the care of female victims of violence within the jurisdiction of each
court of first instance.

The local commissions in turn are responsible for the care of female victims of
violence of the following missions:

Developing local action plans within the framework of the attributions
entrusted to them;
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Ensuring communication and coordination between the judiciary and other
departments and administrations concerned with the issues of female victims
of violence and associations working in this field.

The local commissions send their periodical reports on the functioning and
assessment of their action to the regional commissions and meet at least four times
a year, and whenever necessary, when convened by their presidents.

All of this demonstrates that the legislator was inspired by the theory of victim-
ology, which aims to promote the early and specific treatment of victims. However,
criticisms remain valid.

Apart from the commissions and cells just mentioned, mechanisms for the pre-
vention of violence against women are provided for by the new law and framed by
Article 17. This article provides that public authorities must take all preventive
measures to combat violence against women, by developing and implementing pol-
icies, and programmes aimed at raising awareness of the risks of violence against
women and improving the image of women in society, also working to raise aware-
ness of their rights.

It is certain that the public authorities can make such programmes, but the diffi-
culty lies in the application of these programmes, which calls on the role of civil
society. Hence, there is a huge need for funding and follow-up. Civil society must
increase its efforts to make people aware of the important place that women occupy
in society and of the legal protection they must benefit from in order to avoid any
kind of discrimination.

CONCLUSION

To conclude, it remains for us to say that it is important to stop this haemorrhage of
violence, that only hinders the development of women on all fronts.
Thus, to banish violence, solutions will have to be found, such as:

Reworking mentalities by insisting on the fact that the relationship between the
two sexes must be based on mutual respect, fairness and the sharing of
responsibilities;

Taking an interest in the development of women in their education, health and
economic independence through an integration strategy;

Seeking support from the State for victims of violence so they may be granted
free treatment and health and legal follow-up.

In addition, the adoption of Law No. 103-13 is salutary, insofar as it constitutes one
of the important texts strengthening the national legal arsenal concerning the pro-
tection of female victims of violence. However, this law contains a number of short-
comings, in particular, the prosecution which remains dependent on the complaint
made by the victim, and sexual violence that is perpetrated in a conjugal context is
far from being clearly criminalized.

Moreover, the law does not contain certain important provisions concerning
access to medical care, in particular for victims of rape and other forms of sexual
violence, in order to mitigate the physical and psychological consequences that have
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suffered, such as having free and immediate access to medical care, including, in
particular, the possibility of obtaining emergency contraception, of benefiting from
tests to detect sexually transmitted infections and of receiving appropriate care if
necessary, and of undergoing a forensic examination carried out in accordance with
the Istanbul Protocol.

It, therefore, seems essential to promote the reaction of institutions, including the
police, the judicial system, health personnel and social services to the complaints
made by female victims of violence.

Acknowledgements. The author gratefully recognizes the support, guidance and assistance of the Editor of
the Annals in the preparation of this article for publication.

References

Amnesty International. 2016. “Amnesty International Public Statement. Morocco: Violence Against
Women Bill Needs Stronger Safeguards.” 20 May 2016, retrieved 4 January 2023 (https://www.
amnesty.org/en/documents/mde29/4007/2016/en/).

Ben Sedrine, Layla. 2019. “L’insuffisance au Maroc de la protection juridique des femmes contre la vio-
lence.” Al-Manara Pour les Etudes Juridiques et Administratives 2019(Special Issue):4—45.

Berbour, M. 2005. Conférences en sciences successorales, 2nd ed. Rabat, Morocco: Top Press.

Bisilliat, Jeanne. 2003. Regards de femmes sur la globalisation : Approches critiques. Paris: Editions Karthala.

El Khamlichi, Zahra. 2013. Les affaires de femmes dans les tribunaux de Tétouan. Tétouan: Imprimerie Al
Khalig Al Arabi.

El Mazidi, Ahmed Farid. 2005. Les droits des femmes en Islam, 1st ed. Beirut: Maison des livres scientifiques.

El Mekkaoui, Rajaa Naji. 2009. La Moudawanah (Code Marocain de la Famille) : Le Référentiel et le
Conventionnel en Harmonie. Rabat: Editions et Impressions Bouregreg.

Esbaii, Mohamed. 2003. La femme entre la chariaa et le droit, 2nd ed. Riyadh: Dar Al-Warrak.

Krug, Etienne G., Linda L. Dahlberg, James A. Mercy, Anthony Zwi, and Rafael Lozano-Ascencio. 2002.
Rapport mondial sur la violence et la santé. Geneva: World Health Organization, retrieved 4 January 2023
(https://apps.who.int/iris/bitstream/handle/10665/42545/9242545619_eng.pdf).

Legal texts

Family Code (Moudawana). Dahir No. 1-04-22 of 3 February 2004, promulgating Law No. 70-03 on the
Family Code. Bulletin Officiel No. 5358, 6 October 2005.

Law No. 103-13. Dahir No. 1-18-19 of 22 February 2018, promulgating Law No. 103-13, relating to the fight
against violence against women.

Moroccan Constitution of 2011. Dahir No. 1-11-91 of 29 July 2011. Bulletin Officiel No. 5964 bis, 30 July
2011.

Penal Code. Dahir No. 1-59-413 of 26 November 1962, approving the text of the Penal Code. Bulletin
Officiel No. 2640 bis, 5 June 1963.

https://doi.org/10.1017/cri.2022.23 Published online by Cambridge University Press


https://www.amnesty.org/en/documents/mde29/4007/2016/en/
https://www.amnesty.org/en/documents/mde29/4007/2016/en/
https://apps.who.int/iris/bitstream/handle/10665/42545/9242545619_eng.pdf
https://doi.org/10.1017/cri.2022.23

International Annals of Criminology 335

TRANSLATED ABSTRACTS

Abstracto

La violencia contra la mujer en todas sus formas es la violaciéon mas vergonzosa de los
derechos humanos que sigue aumentando a lo largo de los afios a pesar de la existencia
de leyes internacionales y nacionales. Marruecos es uno de los paises del mundo que sufre
esta discriminacion contra la mujer. Para hacer frente a este fenémeno, intervienen textos
nacionales para establecer un marco legal que respete el principio de igualdad entre
mujeres y hombres como la Constitucion de 2011, El Coédigo de Familia
(“Moudawana”) de 2004, y la aprobacion en 2016 de la Ley No. 27-14 sobre la lucha contra
la trata de seres humanos). En 2018, la Ley No. 103-13 relacionada con la lucha contra la
violencia hacia las mujeres fue promulgada. Es una ley que constituye una auténtica nove-
dad legislativa en nuestro pais ya que reducird o incluso frenard un cierto numero de abu-
sos sufridos por las mujeres. Esto es lo que nos lleva a preguntarnos, ;realmente la Ley No.
103-13 nos permitira abolir esta segregacion entre hombres y mujeres? ;Y esta ley nos
permitiria luchar contra todo tipo de violaciones contra las mujeres?

Palabras clave ley, violencia domestica, mujeres, lucha, discriminacién

Abstrait

La violence a I'égard des femmes sous toutes ses formes est la violation la plus honteuse des
droits de ’homme qui ne cesse d’augmenter au fil des années malgré I'existence de lois
internationales et nationales. Le Maroc est I'un des pays au monde qui souffre de cette
discrimination a l'égard des femmes. Pour faire face a ce phénomene, des textes nationaux
interviennent pour établir un cadre juridique respectueux du principe d'égalité entre les
femmes et les hommes tels que la Constitution de 2011, le Code de la famille («
Moudawana ») de 2004, 'adoption en 2016 de la loi n°® 27-14 sur la lutte contre la traite
des étres humains). En 2018, la loi n° 103-13 relative a la lutte contre les violences faites aux
femmes a été promulguée. Une loi qui constitue une véritable nouveauté législative dans
notre pays puisqu’elle va réduire voire stopper un certain nombre d’abus subis par les
femmes. C'est ce qui nous ameéne a nous demander, est-ce que la loi n® 103-13 nous permet
vraiment d’abolir cette ségrégation entre hommes et femmes ? Et cette loi nous
permettrait-elle de lutter contre toutes sortes d’atteintes aux femmes ?

Mots-clés loi, violence domestique, femmes, combats, discrimination
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