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Introduction
Prisoners influence the health status and outcomes of 
a sizable proportion of the general public.1 Around 30 
million American citizens encounter a prison or insti-
tutional setting every year; and an estimated 11 mil-
lion people are incarcerated at any given time.2 The 
proportion of Americans in prison has grown around 
20% since the year 2000, greater than the rate of pop-
ulation growth (18%).3 The US has the fastest growing 

prison population in the world, with 750 out of every 
100,000 adults currently incarcerated.4 

Prisons serve as a concentration mechanism for 
relatively unhealthy individuals, partly because the 
behavioral and structural factors that lead to poor 
health (e.g., illicit drug use and alcoholism) are also 
associated with increased likelihood of incarceration.5 
Those in contact with the criminal justice system are 
at risk for worsening health status in the long term.6

Elevated incarceration rates, substance use and HIV 
prevalence are synergistic — intertwining and mutu-
ally reinforcing epidemics.7 The World Health Organi-
zation (WHO) estimates prisoners are 15 times more 
likely to live with HIV than those who are not impris-
oned.8 These epidemics must be addressed together 
in order to attack the public health crisis of high HIV 
rates in prison populations. 

Both jails and prisons are important when design-
ing and administering HIV prevention and treatment 
interventions. For the purposes of this paper, the term, 
“prisoner,” is used broadly to refer to adult and juve-
nile males and females detained in criminal justice 
and correctional facilities during the investigation 
of a crime; while awaiting trial; after conviction and 
before sentencing; and after sentencing. The term, 
“prison,” is used to refer to all criminal justice and cor-
rectional facilities.9

Increased HIV Risk in Prisons
Incarceration contributes to high-risk behavior and 
disease transmission. Support and prevention efforts 
for both current and former inmates are therefore 
critical.10 Prisons are high-risk environments for HIV 
transmission due to various high-risk factors — drug 
use and needle sharing, tattooing with homemade and 
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greatly.

Sayantanee Das, M.S., is a fourth-year medical student at 
the Ochsner Clinical School in New Orleans, partnered with 
the University of Queensland in Brisbane, Australia. Sameer 
Ladha, J.D., M.S., is the Deputy Academic Director and 
Lecturer, M.S. in Bioethics at Columbia University. Robert 
Klitzman, M.D., is a Professor of Psychiatry (in Sociomedical 
Sciences) in the Vagelos College of Physicians and Surgeons 
and the Joseph Mailman School of Public Health, and Director 
of the online and in-person Masters of Bioethics program at 
Columbia University, New York, NY, USA. 

https://doi.org/10.1017/jme.2023.86 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.86


Das, Ladha, and Klitzman

international collaborations: the future of health care • summer 2023	 367
The Journal of Law, Medicine & Ethics, 51 (2023): 366-381. © 2023 The Author(s)

unsterile equipment, high-risk sex and rape. Further-
more, people living with HIV are more susceptible to 
getting ill due to overcrowding, stress, malnutrition, 
drugs and violence that all contribute to weakening 
the immune system.11 AIDS takes years to manifest in 
severe form, and cofactors are expected to influence 
the rate at which the disease develops from HIV.12 
Figure 1 demonstrates the relationship of various risk 
factors to the increased transmission of HIV and its 
public health crisis.

The prevalence of sexual activity in prisons is largely 
unknown and thought to be significantly under-
reported due to denial and fear of stigma in the U.S., 
as well as homophobia and criminalization of same 
sex conduct and elsewhere.13 Despite the lack of sta-
tistics, what is known is that incarceration disrupts 
stable partnerships, as prisoners can form new and 

sometimes coercive sexual partnerships with several 
individuals in settings where access to condoms and 
lubricants are extremely limited. Condoms are the 
primary physical barrier method of birth control and 
sexually transmitted disease (STD) prevention.14 In a 
study of 75 inmate participants who contracted HIV 
while incarcerated between 1992 and 2005, 30% of 
those reporting consensual sex said they used a con-
dom or improvised a barrier method, such as plastic 
wrap or rubber glove.15 Consistent condom use, with 
lubrication during sex reduces HIV incidence by 80% 
in heterosexual couples.16 A 2016 study estimated that 
between 1-19% of prisoners are involved in consen-
sual same-sex activity while incarcerated.17 Allegations 
of sexual abuse in prisons in the U.S. are increasing 
according to a Department of Justice study. Between 
2009 and 2011, administrators reported about 25,000 
allegations of sexual victimization in adult correctional 
facilities; prison staff was allegedly responsible for 
49% of reported incidents, prosecution for which is 
very rare.18

In fact, surveys show that condoms are likely to 
be used during consensual sex acts in prison when 
available; there is also no evidence that increasing 
availability of condoms will increase sex frequency.19 
Condom distribution in prisons can be unobtrusive 
to prison routines, represents no threat to security or 
prison operations, and is accepted by most prisoners 
and staff once introduced.20

In the general population, injection drug use is the 
second most common means of HIV exposure; but for 
inmates with HIV, injection drug use is the principal 
vector of exposure prior to incarceration.21 Inmates 
who illicitly obtain drugs or needles for injection in 
prison are particularly at risk, as contraband needles 
are more likely to be shared in prison than on the 
street.22 Needle and syringe programs are available in 
only eight countries, ranging from those with limited 

funding and infrastructural support (Afghanistan, 
Armenia, Kyrgyzstan, Moldova, and Tajikistan) to 
countries that are comparatively well resourced (Ger-
many, Spain, and Switzerland).23

HIV/AIDS Societal Stigma
HIV stigma arises from fear, prejudice, and lack of 
knowledge.24 There is a cyclical relationship between 
stigma and HIV; people who experience stigma and 
discrimination are marginalized and more vulnerable 
to HIV, while those living with HIV are more vulner-
able to experiencing stigma and discrimination. The 
disease, once deemed a “gay-related illness,” remains 
associated with taboo and risky behavior, such as sex-
ual promiscuity and abuse or illegal drug use. Public 
opinion often associates a positive HIV status to per-
sonal fault meant to be punished or dealt with on one’s 
own.25 

People are often unaware of HIV transmission, 
and fear the potentially deadly and highly infectious 
aspects of the disease that are easily preventable 

HIV stigma arises from poor moral judgments, fear, and lack of knowledge. 
There is a cyclical relationship between stigma and HIV; people who 

experience stigma and discrimination are marginalized and more vulnerable 
to HIV, while those living with HIV are more vulnerable to experiencing 

stigma and discrimination. The disease, once deemed a “gay-related illness,” 
remains associated with taboo and risky behavior, such as sexual promiscuity 
and abuse or illegal drug use. Public opinion often associates a positive HIV 

status to personal fault meant to be punished or dealt with on one’s own.
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now with anti-retroviral therapy and public health 
practices. Forms of stigma include avoidance, isola-
tion and rejection; judgment, shame and blame; dis-
crimination and abuse; stigma by association, and 
self-stigma.26 

Current HIV/AIDS Policies
The Eighth Amendment prohibits cruel and unusual 
punishment. Inmates are the only population in the 
U.S. with a constitutional guarantee of medical care 
due to Estelle v. Gamble in 1976, in which the Supreme 
Court required prisons to provide a minimum amount 
of health care for inmates.27 The Court did not rigor-
ously define “serious medical need” in Estelle, except 
to say that failure to treat such need would cause 
deliberate indifference, or the “unnecessary and wan-
ton infliction of pain.”28 Deliberate indifference is ana-
lyzed in light of the individual circumstances of each 
case;29 therefore, the line is unclear between constitu-
tional and unconstitutional treatment regarding how 
medical staff in correctional settings can handle HIV 
care and treatment.

In 1993, President Clinton established the Office of 
National AIDS Policy to coordinate domestic efforts in 
tackling the HIV epidemic. In 2010, President Barack 
Obama released the first comprehensive strategy, 
coordinating several federal departments, including 
the Bureau of Prisons to take its first steps to address 
the effects of HIV/AIDS within the prison population. 
Unfortunately, neither the American Correctional 
Association nor the American Public Health Asso-
ciation has mandated national guidelines for prison 
health care. Rather, correctional facilities establish 
independent medical programs paid for by respective 
government funds at the county, state, or federal level. 
Lack of funding causes prisons to eliminate all but the 
most essential programs.30

The 1998 Minority AIDS Initiative provides grants 
to community-based organizations for HIV/AIDS 
awareness, prevention, testing, and treatment pro-
grams serving minority communities.31 H.R. 895, 
the Stop AIDS in Prison Act (2013) was introduced 
in February of 2009, but did not move forward for 
consideration by the House of Representatives. The 
act would require the Bureau of Prisons to develop a 
comprehensive policy to provide HIV testing, treat-
ment, and prevention for inmates within the federal 
correctional setting and upon release from prison 
aim to reduce the risk of community transmission.32 
The most recent federal response includes the HIV 
National Strategic Plan, the nation’s third consecutive 
five-year national HIV strategy covering years 2021-
2025, with a 10-year goal of reducing new HIV infec-

tions by 90% by 2030.33 While the plan demonstrates 
the importance of involving the Bureau of Prisons and 
the Department of Justice, no federal policies have 
been enacted to ensure prisoners’ health and protec-
tion from HIV.

Without a national guideline mandated for HIV 
care within the prison system, standards for state and 
federal prisons vary greatly. Several research projects 
and access programs demonstrate effective methods 
for HIV care and prevention that should be considered 
for future implementation. Four diverse and distinc-
tive projects have been conducted across the United 
States (U.S.) — “New York State Prison Project,” “Seek, 
Test, Treat, Retain Cascade,” the “Positive Justice Proj-
ect,” and the “Novel Condom Access Program.” These 
four programs are each analyzed below, highlighting 
key similarities and differences in outcomes, suc-
cesses, ethical considerations, areas of improvement, 
and future research and policy suggestions.

Advantages and Limitations of Different 
Projects
New York State Prison Project: Positive Pathways
Positive Pathways is a three-year demonstration pro-
gram funded by the Centers for Disease Control and 
Prevention (CDC), created by the New York State 
Department of Corrections and Community Super-
vision (DOCCS) and New York State Department 
of Health (NYS DOH). The goals are to reduce the 
stigma associated with being HIV positive in the 
correctional setting, identify new and existing HIV-
positive persons in the inmate population, encour-
age HIV-positive inmates to link to medical care/
treatment for HIV during incarceration, and link 
HIV-positive released offenders to medical care for 
HIV and supportive services in the community upon 
release and for six months post-release. The project 
focuses on the following strategies — education and 
training of DOCCS correction officers, DOCCS Health 
Services staff, and the general inmate population; 
delivery of an evidence-based intervention to connect 
inmates diagnosed with HIV to medical care; system-
atic offer of HIV testing to inmates with no testing his-
tory known to DOCCS within 90 days of release date; 
and supportive services in the community to ensure 
linkage to and continuation of medical care and treat-
ment for HIV upon and after release for a period of six 
months.34

The emphasized role of correctional officers and 
health services staff in prisons creates a stigma-free 
environment and makes the facility a secure, safe, 
and respectful place. Prison staff undergo two-hour 
training sessions to learn policies and procedures of 
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reducing HIV risk and occupational exposure pro-
tocol (post-exposure prophylaxis, or PEP). In NYS 
DOCCS facilities, approximately 34-55 significant 
exposures related to occupational exposure to HIV are 
reported annually; however, not a single exposure led 
to the transmission of HIV since 1999 due to the avail-
ability of PEP.35 Staff also learn the basics of patient 
privacy and what is considered HIV-related personal 
information. Staff attempting to communicate about 
and transfer patients, sometimes overhear or wrong-
fully release HIV-related personal information. Yet 
disclosing the HIV-status of an inmate subjects him 
or her to stigma and discrimination. This training cre-
ates a safer environment for both staff, to now under-
stand the risks and protective measures required in 
this environment, and prisoners, who, ideally, are 
now cared for by educated staff who will not promote 
stigma or discriminatory behavior.

Inmates receive educational video training, are 
offered HIV testing and access to ART. Treating HIV in 
prisons has shown to significantly lower HIV-related 
deaths, despite the hazardous environmental condi-
tions and risks factors. Lowering viral load further 
decreases the chance of transmission if a significant 
exposure occurs.36 Encouraging the discussion around 
HIV testing and treatment creates a more open and 
safe environment for inmates to vocalize their needs 
and recognize risk factors in their surroundings.

Positive Pathways Discussion
Education-based tactics have a great impact on 
changing cultural norms and behavior and reducing 
stigma towards vulnerable populations. As a behavior-
change strategy, peer education is based on both indi-
vidual cognitive and group empowerment and collec-
tive action theories.37 This project takes a unique and 
positive approach by educating both prisoners and 
prison staff, since education of prisoners alone is not 
enough to change the prison’s culture and environ-

ment. Prison staff and their treatment of and behavior 
around inmates living with HIV have a huge influence 
on culture and safety regarding such prisoners When 
the prison staff, including correctional officers, is well 
educated on HIV transmission and proper protocols 
for handling sensitive medical information, they are, 
ideally, better able to have unbiased and positive inter-
actions with all prisoners, encouraging, through their 
example, the same behavior amongst the prisoners 
themselves.

Other projects also take on a peer education 
approach in group environments, while seeking to 
ensure security of inmates living with HIV. Project 
START and Project Bridge are two models that link 
returning offenders to follow-up services in the com-
munity to reduce HIV risk behavior.38 Project START 
showed that enhanced multi-session interventions 
were more successful in reducing risky sexual behav-
iors than were single sessions, with incentives pro-
vided at weeks one and twelve.39 Peer-education mod-
els are also designed for out-of-treatment drug users, 
for example, Self-Help in Eliminating Life-Threaten-
ing Diseases (SHIELD), the Risk Avoidance Project, 
and the Indigenous Peer Leader model in Chicago.40

Peer education involves training group members 
to affect change in knowledge, attitudes, beliefs, and 
behaviors among members of the same community. It 
typically generates the introduction of, and need for, 
other services, such as HIV counseling and testing. 
Some regard peer education as an inexpensive inter-
vention strategy, because it typically relies on the use 
of volunteers.41 Yet, high-quality peer education can be 
costly due to training, supervision, and resource provi-
sions;42 ideally, peer educators are continuously evalu-
ated for competencies.43 Peer educators themselves 
should be involved in the design or adaptation of the 
training curriculum and support materials to ensure 
the relevance of the training and ownership of the pro-
gram in each specific state or local prison system.

Figure 1
Social Determinants of HIV/AIDS in Relation to Prisoners

https://doi.org/10.1017/jme.2023.86 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.86


370	 journal of law, medicine & ethics

INDEPENDENT

The Journal of Law, Medicine & Ethics, 51 (2023): 366-381. © 2023 The Author(s)

Group-level, peer-led interventions are highly effec-
tive by utilizing processes that reinforce norms and 
intentions to change.44 Researchers are finding that 
the use of four one-hour small-group sessions focus-
ing on health education issues is effective and easily 
administered.45 Inmate peer educators create a natural 
environment of trust and respect for the health educa-
tion topic in question. However, peers may not always 
be the most influential people to promote behavior 
change on certain topics. Perceived credibility of peers 
must be considered when designing programs, as well 
as status and power within the informal inmate hier-
archy of those who volunteer or are selected.46

Seek, Test, Treat, Retain (STTR) Cascade
The National Institute on Drug Abuse implemented 
this novel strategy to collect and harmonize data 

across 22 independent research studies, developing 
and empirically testing interventions to effectively 
deliver an HIV continuum of care to diverse drug-
abusing populations.47 The seek, test, treat, and retain 
model of care (STTR) involves reaching out to at-risk 
individuals who have not been tested for HIV recently 
(Seek), engaging them in HIV testing (Test), initiat-
ing persons living with HIV on antiretroviral ther-
apy (ART) and other treatment services (Treat), and 
facilitating uninterrupted HIV care (Retain).48 This 
model integrates players in the jail or prison and the 
community to detect and treat offenders, as well as 
connecting them to HIV care services after release. 
Continuation of care is most valuable to achieve suc-
cessful health outcomes. Though most releasees qual-
ify for Medicare or Medicaid after release, numerous 
structural barriers often exist that may halt the con-
tinuation of proper HIV treatment. The significant 
increase in emergency department use and hospi-
talization upon prison release indicates the need to 
focus on proactive health care and health status eval-
uation at the time of release from prison, consistent 

with obligations defined by the United Nations in the 
Nelson Mandela Rules.49

discussion of the seek, test, treat, retain 
cascade
The correctional system encompasses a range of over-
lapping systems. Different correctional jurisdictions 
greatly affect the circumstances and access to services 
for individuals with HIV, particularly salient for those 
who move from one facility to another.50 These transi-
tions have the potential to greatly disrupt HIV treat-
ment and support for a given individual and present 
serious challenges to coordinated care, standards of 
care, and treatment outcomes.51 The comprehensive 
approach of this project facilitates careful follow-up 
and continuation of care, fostering a stronger patient-
provider relationship. Early detection of HIV is in the 

best interest of prisoners; evidence from clinical trials 
and observational studies showed that early initiation 
of ART in people living with HIV results in improved 
clinical outcomes compared with delayed treatment.52 
Increasing screening will gradually improve the stan-
dard of care for prisoners, however refusal to enforce 
screening due to institutions’ wariness of assuming 
the responsibility to treat must first be addressed.

Limitations in this cohort study are inherent in 
combining data from independent studies with differ-
ent enrollment criteria and different study designs.53 
While this variation limits power for analyses looking 
at longitudinal outcomes, the STTR cohort remains 
better powered than individual studies. The study 
provided helpful data on prisoners’ demographics, 
risk behaviors characteristics, and substance abuse 
distributions. 

The Positive Justice Project
The Positive Justice Project (PJP) is a national coali-
tion of organizations and individuals working to end 
HIV criminalization in the U.S. The goal of the PJP 

The Positive Justice Project (PJP) is a national coalition of organizations  
and individuals working to end HIV criminalization in the United States. 

The goal of the PJP is to end laws and policies that subject people living with 
HIV and other stigmatized diseases to arrest and increased punishment on 

the basis of ignorance about the nature and transmission of HIV; bias against 
those who are disproportionately affected; and lack of consideration of 

whether HIV-positive people intended or caused any harm.
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is to eliminate: laws and policies that subject people 
living with HIV and other stigmatized diseases to 
arrest and increased punishment on the basis of igno-
rance about the nature and transmission of HIV, and 
reduce bias against those who are disproportionately 
affected, and lack of consideration of whether HIV-
positive people intended or caused any harm.54

The PJP has investigated over 350 cases in which 
offenders were accused of exposing others to HIV. 
These offenders are imprisoned for decades, and 
in many cases, have to register as sex offenders, as a 
consequence of exaggerated fears about HIV. Most of 
these cases involve consensual sex or conduct (such as 
spitting and biting) that has only a remote possibil-
ity of HIV exposure. For example, a number of states 
have laws that make it a felony for someone who has 
had a positive HIV test to expose another person to 
their blood or saliva.55 In some cases unrelated to HIV 
exposures, prosecutors disclosed the offenders’ HIV 
status to increase punishment, as it was seen as an 
aggravating factor in their crime.56

Stigma and discrimination regarding HIV have 
impeded the justice of many prisoners, in terms of 
receiving both appropriate care and an impartial sen-
tence.57 Often, states are putting HIV-positive people 
in prison for not disclosing their status or engaging 
in risky behavior. This perpetuates the public health 
problem in prisons and puts HIV-negative prisoners 
at higher risk of contracting the disease, especially if 
these prisoners are not tested after being sentenced 
and put on ART immediately, if infected.

The problem then lies in determining a just and 
appropriate punishment for people living with HIV 
who knowingly putting others at risk of contracting 
the potentially fatal disease. Typically, there is no pun-
ishment for people with the flu, TB, or other infectious 
diseases for knowingly putting others in harm’s way. 
HIV should now be treated similarly. With the recent 
advances in medicine and technology, HIV is no longer 
considered the death sentence it was when it was first 
discovered. With proper medication and therapies, 
patients can maintain an undetectable viral load, put-
ting those with whom they engage in intimate contact 
at virtually no risk. Rather than incarcerating these 
individuals enabling the public fear, and furthering 
stigma towards this population, policies should shift 
away from punishment and towards counseling and 
treatment.

discussion of the positive justice project
Structural changes in society and the justice system 
are crucial goals that will reduce stigma and contin-
ued HIV transmission. Discrimination against people 

living with HIV remains a large challenge and affects 
our justice system through human biases held by 
decision makers.

It is fundamentally unjust, morally harmful, and vir-
tually impossible to enforce the criminalization of HIV 
transmission with any semblance of fairness. Accord-
ing to various laws that criminalize HIV transmission, 
HIV status must be disclosed to sexual partners. Yet 
in many cases, there is no definitive method to prove 
disclosure. Though intent to transmit HIV is a key 
element of the crime, simply knowing one’s own HIV 
status and failing to disclose that to sexual and needle-
sharing partners is enough for prosecution in 21 and 
12 states, respectively, and successful transmission is 
not required.58 As of 2020, only 9 of the 37 states with 
HIV criminalization laws account for HIV prevention 
measures that defendants took to reduce transmission 
risk, such as condom use, and ART.59 The best avail-
able scientific and medical evidence should guide any 
use of criminal law; therefore, use of condoms, and 
having a low viral load should indicate lack of intent 
to infect. Nor should acts of biting or spitting qualify 
as intent to harm. Non-disclosure alone is not proof of 
malicious intent. Such laws impose systems of surveil-
lance and punishment on sexually active people liv-
ing with HIV, not only in their intimate relations and 
reproductive lives, but also in their attempts to earn 
a living, engage in public services, and access public 
accommodations.60

International Guidelines on HIV/AIDS and Human 
Rights, UNAIDS and the Global Commission on HIV 
and the Law do not recommend HIV-specific criminal 
laws, but instead recommend the use of general laws 
for only the most egregious behavior, or intentional 
transmission.61 However, HIV criminalization consists 
of selective and arbitrary prosecutions, resulting in 
disproportionate sentencing and increasingly harmful 
impacts on public health and human rights violations. 
As of 2020, 37 states have laws that criminalize HIV 
exposure, but only 9 states account for HIV prevention 
measures and ART.62 Singling out a person’s HIV sta-
tus is inherently stigmatizing; the PJP also highlights 
that a number of cases criminalize unrisky behaviors 
consider HIV-status for an unrelated crime.63

The side effect of these prosecutions and sentences 
is reinforcement of stigma. South African judge, 
Edwin Cameron said, “HIV criminalization makes it 
more difficult for those at risk of HIV to access test-
ing and prevention. It also makes it more difficult for 
those living with the virus to talk openly about it, and 
to be tested, treated, and supported.”64
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Novel Condom Access Program
The Novel Condom Access Program for San Francisco 
County Jail Prisoners is a collaborative project between 
the Center for Health Justice (a community-based 
organization focused on HIV prevention and treat-
ment among Californian prisoners), the San Francisco 
Sheriff ’s Department, and the Forensic AIDS Project 
(FAP), and sponsored by the Center for AIDS Pre-
vention Studies of the University of California, San 
Francisco. They installed, stocked, and monitored one 
condom-dispensing machine in a gymnasium facility 
where 800 prisoners had weekly access. The machine 
was purchased from an online vendor for $200 and 
stocked with individually wrapped Lifestyles brand 
vending condoms that cost about 22 cents each, but 
were dispensed at no charge.65 Center for Health 
Justice or FAP staff member regularly restocked the 
machine, escorted by custody staff for two months 
during the study, providing San Francisco prisoners 
with two methods to access condoms — health educa-
tion sessions or the dispensing machine.

The project resulted in many positive findings. 
Prisoners who were gay, female, transgender/other 
gender, or previously diagnosed with HIV were more 
likely to have obtained condoms than prisoners who 
were heterosexual, male, or HIV-negative. Prevalence 
of sexual activity in prisons did not change, rather 
only the prisoners’ awareness of access to condoms 
and their likelihood of obtaining condoms increased 
after the free condom-dispensing machine was 
installed in the jail. Initially, higher-level administra-
tors were concerned that condom access would send 
a “mixed message,” because sex is illegal in jail. After 
the study, custody operations were not impeded, and 
custody staff acceptance of condom access for prison-
ers improved. Interviewees of the study reported little 
to no embarrassment associated with accessing the 
machine themselves, and few had negative thoughts 
about other prisoners who did. 

novel condom access program discussion
A US prison medical provider would be reasonable 
and responsible in giving an inmate a condom to pre-
vent HIV and other sexually transmitted infections. 
Doing so, however, acknowledges that unprotected 
sex occurs in jails and prisons, when in fact, current 
policies in the vast majority of US prisons hold that 
sex in prison is illegal and condoms are contraband. 
The human need and social reality that sex occurs in 
prison must be met with the practical approach of 
ensuring that the sex that is taking place is happen-
ing safely and consensually. In 2015, San Francisco’s 
chief deputy sheriff, Matthew Freeman, pointed out 

concerns for potential harm: “we know from our expe-
riences running and managing these county jails that 
even consensual sexual activity amongst inmates can 
lead to very real problems, like disharmony in the jail, 
which the sheriff ’s department says is a potential secu-
rity risk.”66 At the same time, the public health depart-
ment noted that the use of and exposure to condoms 
was another way of de-stigmatizing HIV. 

In 1989, San Francisco became one of the first 
places in the country to provide condoms to inmates 
in the county jail.67 As of 2008, fewer than one percent 
of correctional facilities provide condoms to inmates, 
though those that do include some of the nation’s 
largest urban prisons; and no state provides clean 
injection equipment for prisoners.68 California is the 
second state after Vermont to require condoms to be 
made available to all state prisoners within five years 
of 2015, even though sex between prisoners is unlaw-
ful. Successful models for condom distribution have 
been witnessed in San Francisco, District of Columbia, 
Los Angeles, Philadelphia, parts of NYC, Mississippi, 
and Vermont.69 For example, a study at the Washing-
ton, DC Central Detention Facility assured that con-
dom access is unobtrusive to the jail routine, displays 
no threat to security or operations, does not increase 
in sexual activity, and is accepted by most inmates and 
correctional officers.70

This project’s condom machine method, however, 
was the first in the United States to provide prisoners 
direct access to condoms, which could serve to limit 
the stigma attached to these risk behaviors. Previous 
methods required going to health services to request a 
condom or attending a one-on-one counseling session. 
Adding such barriers, while they may seem small, sug-
gests that condoms should remain a taboo topic and 
its use be discouraged, as it is associated with pro-
hibited behavior. Condoms are a low-cost and easy-
to-use physical measure to protects the community; 
when this novel project was expanded into a one-year 
pilot study, the researchers found that distributing 
condoms using discreetly located condom dispensers 
would cost less than $2 per inmate annually.71

An Evaluation of Programs
Each program has provided beneficial insight, out-
lined in Figure 2, into the needs of the prison commu-
nity concerning HIV care, treatment, and prevention. 
The Positive Pathways project increases the autonomy 
of prisoners and prison staff alike, as all members of 
the prison system are more educated and are better 
able to make decisions regarding their personal health 
and their interactions within the prison community. 
The intervention technique of Positive Pathways pro-
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vides much greater benefits over harm, as the educa-
tional seminars will reduce stigma and open up the 
conversation regarding risk behaviors and HIV to be 
less taboo. Initial resistance to the program may be 
expected, but with continued efforts — repeated semi-
nars, and positive examples set by prison staff and 
correctional officers — the social atmosphere should 
gradually improve. The most positive aspect of the 
project is how it targets every member of the prison 
to improve the HIV crisis from all angles, rather than 
targeting those at risk and separating them from oth-
ers. Approaching only those inmates living with HIV 
or exhibiting high-risk behavior prevents long-term 
improvement in education and awareness with the 
ultimate goal of reducing stigma. Protection of con-
fidentiality and privacy in correctional settings faces 
major challenges — adequate protection for medi-
cal records, personal disclosures in group settings, 
and reports of behavior that violate security rules or 
threaten safety and security; this project addresses 
these issues through correctional officer and staff 
training.72

In comparison, the STTR project focuses on under-
standing the demographic and behavior of HIV posi-
tive inmates from before entering prison to after their 
release in terms of risky behavior, sexual preferences, 
and continuity of care. The largest barrier to the treat-
ment cascade is cost, though US courts affirm that 
lack of resources is not an acceptable justification for 
failing to meet prisoners’ constitutional rights — such 
as access to medically necessary care.73 Expanded 
treatment of this STTR cascade has significant bud-
getary implications, and without concurrent expan-
sion of correctional healthcare budgets, correctional 
institutions are reluctant to begin the “seek” and “test” 
aspects of the intervention, given the ethical obliga-
tion to then “treat” and “retain.”74

While the research of the STTR cohort study pro-
vides a great amount of insight and benefit for future 
interventions, the study focuses solely on downstream 
measures compared to more upstream prevention 
methods. The STTR cascade results are published to 
design future interventions that will ideally curb risk 
factors and ensure continued treatment and reha-
bilitation for those affected by HIV. The project has 
done little to empower and educate the research sub-
jects — the prisoners. The interventions to be put into 
place and ensure continuity of care from this cohort 
study should include proper educational components 
as a part of the informed consent. Research subjects 
should be able to view the results and benefit from the 
study each step of the way, but the studies are currently 

extremely diverse in their intervention techniques and 
locations of implementation.

The PJP, similar to the Positive Pathways project, 
has an educational component of HIV prevention and 
care prior to imprisonment of HIV-positive offend-
ers. The PJP focuses greatly on nonmaleficence and 
justice — to protect HIV-positive offenders from the 
biases and inequalities of the criminal justice system 
to ensure equal and fair treatment. Most importantly, 
unbiased sentencing of offenders living with HIV will 
likely lighten the burden on prisons — the number of 
prisoners they must provide HIV treatment for and 
the amount of time these prisoners are in their care.

The Novel Condom Access Program demonstrates a 
cost-effective method to provide ethical HIV preven-
tion and break down structural barriers evident in the 
prison environment. The addition of a condom-dis-
pensing machine allows the entire prison population to 
freely and easily access the intervention without judg-
ment or stigma — demonstrating equity and justice. 
Inmates would have the autonomy to access freely on 
their own volition this physical barrier intervention, 
which the requirement of even a simple health coun-
seling session could deter for some prisoners. Condom 
access has shown no harmful impacts in prisons and 
no increase in sexual activity, clearly indicating that 
the benefit-risk ratio encourages implementation of 
this intervention. Unfortunately, the lack of acknowl-
edgement of sexual activity in prisons due to its illegal 
status makes it extremely difficult to then advocate 
for interventions to ensure safe sex practices.75 Only if 
the criminal justice system can work past this “Catch-
22,” will the addition of further condom dispensing 
machines discourage unsafe sex, greatly reducing the 
risk of HIV transmission.

New Solutions
Cost-Effectiveness and Mandation of PrEP
Pre-exposure prophylaxis (PrEP) is a way for people 
who do not have HIV, but are at substantial risk of 
getting it, to prevent infection by taking daily oral 
or injectable medication — such as Truvada (emtric-
itabine/tenofovir disoproxil fumarate) or Descovy 
(emtricitabine tenofovir alafenamide).76 Substantial 
HIV risks in prison include many factors observed 
amongst the prison population: being in a sexual rela-
tionship with an HIV-positive partner, inconsistent or 
non-use of condoms during sex, having a high number 
of sex partners, recent acquisition of a sexually trans-
mitted infection (STI), engaging in transactional sex, 
or sharing injection or drug preparation equipment.77 
PrEP is needed during periods of risk rather than for 
life, so prisoners would typically only need the medi-
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cation during the duration of their sentence. PrEP 
has been shown to reduce the risk of HIV infection 
by up to 92% when taken consistently.78 According 
to U.S. Public Health Service (USPHS) clinical guid-
ance, PrEP is appropriate for HIV-negative persons 
who are at “substantial risk” for contracting HIV, 
especially when they reside in high HIV burden areas. 
Because maternal seroconversion during pregnancy 
and breastfeeding is a significant source of pediatric 
HIV infection, PrEP is especially important in cases 
of expecting women with HIV in prisons in order to 
prevent transmission to potential mothers and their 
fetuses.79 In 2016, PrEP prescriptions were lowest in 
Southern states and states with higher proportions 
of African-American residents; these states and indi-
viduals are found to have higher rates of HIV trans-
mission.80 Changing the conversation in these states 
to encourage education and usage of PrEP will likely 
change the risks of HIV transmission both in prison 
and the general population. 

PrEP costs are substantial, and include costs for 
clinic staff, medications, laboratory testing, phar-
macy services, community education, provider edu-
cation and monitoring and evaluation. Implementa-
tion research typically should include evaluation of 
strategies for minimizing costs that do not compro-

mise safety, effectiveness or the quality of information 
provided to prospective PrEP users. Ways to negoti-
ate lower prices for medications and laboratory tests 
could be developed using volume purchasing. PrEP 
use is straightforward, which should help in readily 
expanding its use. 

A study in PrEP administration in South African 
women found that the medication is very cost-effec-
tive by South African standards, presenting note-
worthy value under virtually all plausible scenarios.81 
The HIV incidence threshold for cost-saving imple-
mentation of PrEP will vary depending on the relative 
costs of PrEP, and treatment for HIV infection and the 
anticipated effectiveness of PrEP. 

Mandatory Screening
A national survey of correctional facilities revealed 
that 32% of state and federal prisons mandated HIV 
screening upon entry in 2005.82 A subsequent, 2009 
article reported that 24 states required mandatory 
HIV screening of inmates upon entry, and some-
times also release, from prison.83 Of the states that 
mandated screening in 2005, only 7% actually tested 
inmates, unless they refused, and less than half (45%) 
routinely offered or encouraged inmates with risk fac-
tors the opportunity to be tested.84 Among city and 

Figure 2
Differing outcomes of interventions.
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county jails, none in 2005 mandated HIV screening or 
tested inmates unless they refused, but about a third 
(36%) routinely offered the opportunity and encour-
aged inmates with risk factors to be tested.85

A recent study in a Fulton County, Georgia high-
volume jail found routine, rapid opt-out screening 
was cost saving compared to clinician-initiated test-
ing, even with greater costs for screening and earlier 
treatment.86 Federal HIV prevention funding could be 
better appropriated for screening when considering 
these results.

opt-out policy for mandatory screening
Mandatory screening, or even mandatory administra-
tion of pre-exposure prophylaxis (PrEP), infringes on 
a number of human rights. At the same time, the HIV 
crisis in prison settings calls for an evaluation of the 
balance between autonomy and public health. Hav-
ing prison staff and health services conduct medical 
testing or prescribe treatment without the patients’ 
full consent, even with the patients’ interests at heart, 
is a form of paternalism. According to Schloendorff v. 
Society of New York Hospital in 1914, “every human 
being of adult years and sound mind has a right to 
determine what shall be done with his own body.”87 
While prisoners must give up a variety of rights and 
privileges in terms of their autonomy and freedoms, 
they should be able to maintain basic human rights, 
including the ability to make choices regarding their 
medical well-being. 

An opt-out policy for HIV screening or pre-expo-
sure prophylaxis would change public norms and 
community expectations, while maintaining some 
prisoner autonomy; this voluntary method has 
increased response and testing rates in a variety of 
scenarios even outside of HIV.88 In 2006, the CDC 
recommended that all health-care settings, including 
prisons, provide HIV testing in an opt-out manner.89 
According to a 2014 study published in Health Affairs, 
however, only 19% of prison systems and 35% of jails 
provide opt-out HIV testing.90

With opt-out testing the patient is notified that 
testing will be conducted unless the patient declines.91 
While, opt-out testing has increased response rates 
and testing numbers, it is prone to inadequate imple-
mentation, particularly testing without patients’ full 
knowledge or consent.92 The failure to adequately 
explain the voluntary nature of opt-out HIV testing 
is not unique to correctional settings, however due to 
the explicit loss of autonomy and other rights, prison-
ers must be further protected in such cases and recog-
nized as a vulnerable population.

Mandatory testing policies have the opportunity to 
change the overall stigma and discrimination associ-
ated with HIV care. 

Similarly, for example, Similarly, for example, his-
torically, mandatory requirement of vaccinations for 
other infections prior to entering public schools or 
hospital staff has shifted public opinion, practice, and 
understandings of public health. Ideally, the opt-out 
option for vaccinations allows students and families to 
make autonomous medical decisions for religious or 
philosophical reasons but minimizes the rising inci-
dences of many harmful diseases due to herd immu-
nity of the community members that do get their 
immunizations. For the majority of Americans with-
out a strong personal belief for exemption, getting 
the vaccination is acceptable as the path of least resis-
tance.93 With coronavirus 19 (COVID-19), the ethical 
discussion and controversies surrounding mandatory 
vaccinations have been much more public and avail-
able in the literature, largely due to advocacy groups, 
politicians, and media reactions. Similar policies in 
prisons and their ethical implications are less likely to 
be discussed to the same extent in the media, as the 
general public does not relate to the prison population 
nor do they understand that prison health affects the 
health of the overall population.

Recommendation to Mandate HIV Numbers Release
Started in 1926, the National Prisoner Statistics (NPS) 
Program collects annual data on prisoners at year-
end. In 1991, the Bureau of Justice Statistics (BJS) 
began using the NPS to collect data on the number 
of prisoners who had HIV or confirmed AIDS. Since 
HIV data collection began in the NPS, complete-
ness of HIV reporting has ranged from one to four 
missing jurisdictions in any given year. To produce 
national and state totals of the number of prisoners 
who had HIV, estimates were made for non-reporting 
jurisdictions.94

The lack of accurate statistics has increased the 
struggle for state and national political leaders to 
make appropriate policy changes. Without the cor-
rect numbers, policy makers cannot properly evaluate 
whether state or federal allocations of funds have been 
sufficient for prisons’ use of treatment and counseling. 
In fact, the lack of such statistics has been used for 
political and financial gain, promoting corruption and 
reallocation of funds according to politicians’ personal 
or professional needs.

Gaps in Federal HIV Prevention Policy
Near the end of 2017, President Donald Trump’s 
administration dismissed the remaining members of 
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a federal advisory council on HIV and AIDS, dissolv-
ing the group completely.95 One of the former mem-
bers, Scott A. Schoettes, claimed that “the Trump 
administration has no strategy to address the ongoing 
HIV/AIDS epidemic, seeks zero input from experts to 
formulate HIV policy, and … pushes legislation that 
will harm people living with HIV and halt or reverse 
important gains made in the fight against this dis-
ease.”96 The Presidential Advisory Council on HIV/
AIDS (PACHA) was created in 1995 by President Bill 
Clinton to provide recommendations and feedback 
for the National HIV/AIDS strategy. The Director of 
the Office of National AIDS Policy (ONAP), a posi-
tion created in 1993 by Clinton, has been vacant since 
the Trump administration began in January 2017. 
The director oversees domestic efforts to fight the 
epidemic through the National HIV/AIDS Strategy 
(NHAS), including the administration’s HIV/AIDS 
policies across multiple federal agencies. Without a 

national coalition and systematized updates according 
to the newest efforts and research findings, the nation 
will be at a standstill in terms of goals and directions 
to target the disease.

Nevertheless, the problem cannot be solved on a 
federal level alone. Notably, 92.1% of inmates diag-
nosed with HIV or AIDS were held in state prisons; 
therefore, passage of federal legislative guidelines at 
the state level, including enactment in local jails, is 
invariably important.97 Typically, state and other leg-
islation is not changed or implemented without suf-
ficient evidence or statistics to back the advocators’ 
claims. While anecdotal evidence and studies indicat-
ing prisoners’ high-risk behavior have led to the dis-
tribution of condoms and dental dams in correctional 
facilities in 18 countries, bleach distribution in 13 
countries, methadone maintenance in five countries, 
the U.S. has often faced challenges in making legisla-
tive or policy changes regarding prisoners.98

Each prison has a potential to be a healthy setting, 
provided there is political will and technical com-
petence on the part of governments and custodial 
authorities to address the overall health of inmates, 
including their social, physical, spiritual, and mental 
well-being. Funding for prison health care is a major 
impediment; however, prevention methods may 
decrease costs of healthcare and treatment overtime, 
and the stress on prison budgets may be reduced by 
penal systems being more selective about criminals 
who receive custodial punishment.99 Prison reforms 
have a strong potential to benefit not just inmates, but 
also the wider community, into which most inmates 
will return in the fullness of time.100

Underlying Ethical Tensions
What is the Bare Minimum for Healthcare and 
Human Rights?
Each of the four projects examined here has demon-

strated effective and positive movement 
towards ethical HIV care and prevention 
for the prison population. However, with-
out heightened public and government 
recognition of the need and ethical duty 
to care for inmates, enactment of such 
initiatives, nationally, faces obstacles. 
For incarcerated people who lack health 
insurance in the community, the correc-
tional setting may be a primary point of 
access to HIV testing and treatment.101

Ethical HIV prevention, care, and 
treatment in correctional settings 
requires that people who are infected 
with HIV or at risk for infection have 

safe access to medical testing and preventive services; 
understand their treatment options and the poten-
tial benefits or side effects of testing and treatment; 
have the information and capacity to freely consent 
to or refuse testing and treatment; and have reason-
able assurance that the confidentiality of their medical 
records and the privacy of their medical treatment will 
be protected.102

New legislation in the U.S. has slowly improved the 
standard of HIV care in prison to uphold these values. 
The Eighth Amendment guarantees inmates health-
care services, noting that indications of illness cannot 
be ignored. The Prison Rape Elimination Act creates 
a safer environment for prisoners amongst themselves 
and their supervisors. Americans with Disabilities & 
Rehabilitation Act asserts equal treatment and access 
for all persons in prison despite their HIV status. 

The unsuccessful Stop AIDS in Prison Act, how-
ever, represented a new approach, needed to nation-

Americans generally do not want their tax 
dollars going towards prison rehabilitation, 
especially if they believe it will continue 
to propagate risky behavior and substance 
abuse that is seen as being at higher rates 
amongst prisoners. This arises from the 
notion that prison is a punishment, rather 
than its intended purpose of rehabilitation.
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ally mandate the ethical HIV care, prevention, and 
treatment practices in all prison systems. South Africa 
demonstrated such a progressive trajectory in its jus-
tice system’s accountability for rights to health and 
dignity in prison. Yet with resource constraints and 
high demand for government service delivery for the 
general population, there is frequently little incen-
tive for legislators to increase compliance with human 
rights standards in prisons.103 In spite of the legal 
and political context — in the U.S., South Africa, or 
elsewhere — public health authorities and legislators 
must constantly defend and advocate for ethical HIV 
prison care.104

Punishment Versus Rehabilitation
Americans generally do not want their tax dollars 
going towards prison rehabilitation, especially if they 
believe it will continue to propagate risky behavior 
and substance abuse that is seen as being at higher 
rates amongst prisoners. This hesitancy arises from 
the notion that prison is punishment, rather than 
rehabilitation. The government supplies the bare min-
imum for health care and basic rights, trying to keep 
costs low to provide as many services as possible to 
the entire incarcerated population; however, the judg-
ment of what medications and pain care are necessary 
should be carefully made and not be overly restricted.

This is where health care providers and doctors 
must come in, as the advocates for their patients. They 
are restricted by formularies and various regulations 
that try to lower excessive healthcare costs of prison-
ers. Providers in correctional settings face additional 
challenges in providing services in an environment 
that often serves to objectify and dehumanize the 
individual.105 Furthermore, doctors are restricted in 
the time they can devote to incarcerated patients; they 
are not fee for service and often do not have the oppor-
tunity to build rapport. Considering how the system 
treats prisoners, doctors may also feel biased towards 
their patients, unable to truly trust their word in terms 
of pain and other hard-to-diagnose symptoms. They 
must balance what they can observe with the patient’s 
account and history, making it difficult to ignore bias 
based on past abuse or failure to comply with treat-
ment. Providers are severely restricted to certain med-
ications or treatments that may not be the best options 
for their patients, and this restricts their ability to act 
beneficently, for the wrong treatment can lead to fur-
ther abuse and harm.

Explosive increases in prison and jail populations 
in the late 20th century have been attributed to the 
mandatory sentencing for drug-related crimes.106 
President Ronald Reagan had signed the Anti-Drug 

Abuse Act in 1988, which created mandatory mini-
mum sentences for drug-related crimes and allocated 
millions of dollars to the construction of new prisons. 
As a result, a conviction for selling five grams of hard 
drugs, such as crack cocaine, suddenly meant a man-
datory sentence of five years in prison.107 Similarly, 
longer sentences (mostly for non-violent offenses) 
have increased the average age of the prison popula-
tion.108 This legislation caused extreme increase in 
prison populations due to non-violent crimes, which 
has seriously strained federal and state budgets, forc-
ing the system to cut corners and sacrifice quality in 
many aspects, including health care. Reducing the 
number of people who are in prison or in compulsory 
treatment and rehabilitation centers because of prob-
lems related to their drug use must be a priority.109 
To reduce overcrowding, some South Africans advo-
cate employing restorative justice for minor offenses, 
decriminalizing petty offenses, and releasing offenders 
into community supervision.110

Offenders and their families face great challenges. 
Inmates are in prison to take them out of the general 
public for rehabilitation, not cruel or extreme punish-
ment. However, the American incarceration system 
tends to force prisoners into a consistent cycle of mis-
trust and inability to rejoin the general community. 
This problem makes it difficult for patients to advo-
cate for themselves, losing a great deal of autonomy in 
terms of their healthcare decisions, which they must 
trust to the government while they are taken out of the 
general population.

The flaws in our prison healthcare system have been 
exacerbated not only by the ongoing HIV epidemic, 
but by the 2019 COVID-19 pandemic. The first case 
of COVID-19 in a main jail complex was diagnosed in 
mid-March 2000 at Riker’s Island; within 2 weeks, 
the initial case spread to more than 200 cases within 
the facility, despite efforts to curb the spread.111 With 
so many inmates with pre-existing chronic condi-
tions, the dual threat of COVID-19 and HIV served 
as a prime example of failure to include prisons in 
national planning efforts.112 We have learned from 
other epidemics, such as the 1918 influenza pandemic, 
that nonpharmaceutical interventions are effective, 
but they have the greatest impact when implemented 
early.113 Less overcrowding, routing testing, mitigating 
preexisting conditions, and early treatment are meth-
ods to combat COVID-19, HIV, and future such infec-
tious diseases.

Conclusion
The smallest category of the federal HIV budget is 
domestic HIV prevention — totaled at $900.8 mil-
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lion, or 3% of the overall HIV budget in fiscal year 
2019. The prevention budget has remained the same 
since the 2013 fiscal year, while the budget for care and 
treatment has increased by over 30% and the budget 
for HIV research has decreased.114 Prevention and edu-
cation techniques, however, are more cost-effective at 
minimizing overall HIV care and treatment costs in 
the long run, and create larger changes in social norms 
and community awareness. Prison systems have an 
ethical obligation to respect inmates, maintain confi-
dentiality, and protect HIV-related information. 

Each project examined above provides valuable 
insight into prisons reform regarding HIV. The Posi-
tive Pathways project of New York urges the impor-
tance of educational seminars for prisoners and prison 
staff alike, influencing attitudes about HIV from all 
angles. Education-based interventions have positive 
effects on key outcomes — including HIV knowledge, 
intentions to change risky behaviors, perceived risk of 
infection, coping, social support, and HIV test rates.115 
The STTR cascade provides insight into all aspects of 
screening, treatment, and continuation of care and 
the varying factors that influence successful care. The 
PJP aims to reduce the number of people imprisoned 
for non-violent crimes or requiring compulsory treat-
ment and rehabilitation. Finally, the Novel Condom 
Access Program demonstrates the positive effects of 
the introduction of easy access condom machines in 
state prisons, breaking down yet another barrier to 
HIV prevention.

Many interventions have yet to be investigated or 
implemented on a large scale in the U.S. A 2017 sys-
tematic review of risk reduction interventions in US 
prisons notes that the largest barrier to preventing 
infection is the high rate of transmission among people 
who are unaware of their status.116 Opt-out screening is 
relatively new to many states; this method normalizes 
the process of HIV and STD testing for all prisoners, 
though it poses ethical questions concerning informed 
consent and prisoner autonomy. Mandatory PrEP for 
high-risk prisoners can be a cost-effective method to 
prevent transmission that may otherwise be inevitable. 
US prisons are also very new to needle exchange and 
opioid management programs, as the public worries 
such interventions may encourage these risky behav-
iors; however, like the condom machines, acknowl-
edgement of the illegal behavior will finally allow for 
these interventions to prompt safer practices.

The prejudices, fears, and legacy of discrimination 
against HIV-infected individuals have strong roots in 
American society.117 Monetary costs should not be the 
ultimate consideration, since reducing and containing 
HIV transmission has intangible value for all com-

munities. States must consider the prevention mecha-
nisms that will best improve the conditions of their 
prisons and incorporate as many aspects as possible 
of the HIV prevention and treatment projects that 
are feasible to implement. A combination of the four 
evaluated projects with mandatory PrEP and screen-
ings will provide promising long-term effects in lower-
ing HIV transmission, reducing stigma, and providing 
quality HIV care. Demonstrating that risk reduction 
and education are effective uses of American tax dol-
lars requires promising evidence on a larger scale in 
realistic ways. Improving attitudes toward rehabili-
tation, reducing prison populations, and improving 
prison HIV statistics reporting will help rally public 
support for such interventions.
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