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Abstract

In the light of the High Court’s decision in R (Khan) v Secretary of State for Justice [2020] 1 WLR 3932 this
paper contends that a revised approach to the interpretation of Articles 5 and 7 of the European
Convention on Human Rights is needed. The paper argues that the Article 5 ECHR right to liberty
and security plays a developing, though overlooked, role in the context of regulating determinate prison
sentences. English law’s conclusion that Article 5 of the ECHR has little to offer in this context is wrong
and needs to be reconsidered. Equally, a more generous interpretation of Article 7 of the ECHR is now
required: an approach which reflects the reality of determinate sentences.
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Introduction

In Khan counsel for the Secretary of State contended that ‘it is well established in the case law that there
is no right to early release ... [it is] always open to Parliament to change the early release provisions’
relating to serving prisoners.' Sir James Eadie QC also contended that ‘a change to the administration
of a penalty, by an alteration to the early release provisions or the like, will not engage Article 7°.> The
High Court agreed, concluding that, amongst other things, that neither Article 5° nor Article 7* of the
ECHR had any application with respect to retrospective changes to early release. This conclusion is
wrong. Indeed, the court missed an opportunity to examine the application of both articles more
fully in this important context. This paper will argue first that Article 5 does in fact apply in this context
in a subtle and complex manner. This paper outlines how the right to liberty and security enjoys an
increasingly important, if somewhat overlooked, relevance in the modern penal context. This paper
also argues, secondly, that a more generous interpretation of ‘penalty’ contained in Article 7 is possible

"My thanks to Howard Davis and Adam McCann for their thoughts on an earlier draft of this paper. The comments and
suggestions of the anonymous referees were most helpful, and my thanks are also due to them. Finally, I am very grateful to
Lee Snook and Amelia Coughlan of Exeter’s Lasok Law Library for their unfailing assistance, particularly during the trying
circumstances of the Covid-19 pandemic. The usual disclaimer applies.

'R (Khan) v Secretary of State for Justice [2020] 1 WLR 3932 (Khan), at [111] per Garnham ]J.

bid, at [96] per Garnham J.

3So far as it is material, Art 5 of the European Convention on Human Rights (1950) (ECHR) provides, ‘Everyone has the
right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law: (a) the lawful detention of a person after conviction by a competent court’.

*Art 7 of the ECHR, so far as is relevant, provides, ‘No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence under national law ... at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed’.
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in preference the literal one adopted by domestic and European courts, and that consequentially
changes to early release fall within the scope of this important Convention right.

1. Background

Late on the afternoon of 29 November 2019 Usman Khan, who was attending a conference on the
rehabilitation of offenders organised by the Cambridge Institute of Criminology in Fishmongers’ Hall
in London, began stabbing other attendees. Before he was shot dead by police, Khan murdered two people
and wounded three others. Khan had previously been convicted of engaging in conduct in preparation for
acts of terrorism contrary to section 5(1) of the Terrorism Act 2006 and received an indeterminate sen-
tence of 16 years’ imprisonment, with a minimum term of eight years before he was eligible for early
release.” Khan was subsequently released in December 2018 with extensive licence conditions.
Although the conditions of Khan’s early release prevented him from entering London, those conditions
were varied so he might attend the conference. A few weeks later, on 2 February 2020, another prisoner
released on licence, Sudesh Amman, stabbed two members of the public on Streatham High Road.
Amman was also shot and killed by armed police. In November 2018 Amman had been convicted of
possessing a document containing terrorist information, and seven counts of disseminating a terrorist
publication. Amman was sentenced to three years and four months’ imprisonment.®

As a result of these attacks the government announced that it would immediately introduce emer-
gency changes to sentencing law. The changes would end the automatic early release of terrorist offen-
ders at the halfway point of qualifying custodial sentences. In future the government intended that
such offenders would only become eligible for early release after two-thirds of their sentence had
passed, with any decision on release being at the discretion of the Parole Board. Furthermore, the
Secretary of State for Justice argued, that as ‘we face an unprecedented situation of severe gravity ...
this legislation will therefore also apply to serving prisoners’.” There were, unsurprisingly, immediate
concerns over the retrospective nature of the proposed changes to sentencing.® Nevertheless, the
Terrorist Offenders (Restriction of Early Release) Bill was subsequently introduced into the House of
Commons on 11 February 2020, and passed all the Commons stages a day later without a vote. The
Bill passed all its stages in the Lords on 24 February and received Royal Assent shortly thereafter. In
the House of Lords the Advocate-General for Scotland, Lord Keen of Elie QC, repeatedly maintained”
the view that the Bill was compatible with the ECHR: the changes were to the administration of the
sentence and not the sentences themselves."” Lord Keen’s opinion was shared by many, including
Lord Pannick QC,"" although other distinguished lawyers disagreed."?

(a) Terrorist Offenders (Restriction of Early Release) Act 2020

On one level TORERA 2020 is a simple statute. The Act makes retrospective changes to the early
release regime of terrorist offenders who are subject to determinate sentences.'> TORERA 2020 inserts
into the Criminal Justice Act 2003 a new section, section 247A. The effect of section 247A is to end the

>Available at https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Judgments/mr-j-wilkie-sentencing-remarks-
r-v-chowdhury.pdf.

®Available at https:/www.judiciary.uk/wp-content/uploads/2020/02/R.-v.-Sudesh-Mamoor-Faraz-AMMAN-sentencing-
remarks.pdf.

"Hansard HC Deb, vol 671, col 56, 3 February 2020.

8<Streatham attack: terror sentence changes “face legal battle™, BBC News, 4 February 2020, available at https://www.bbc.co.
uk/news/uk-51365970.

®Hansard HL Deb, vol 802, cols 12-13, 71 and 105, 24 February 2020.

""Hansard HL Deb, vol 802, cols 70, 105, 24 February 2020.

"Hansard HL Deb, vol 802, col 17, 24 February 2020.

2Those who expressed reservations included Lord Carlile of Berriew QC (col 26) and Lord Anderson of Ipswich QC
(col 26) both former Independent Reviewers of Terrorist Legislation.

BTerrorist Offenders (Restriction of Early Release) Act 2020, ss 1-2 and Sch 1. Sch 1 inserts a new schedule (Sch 19ZA)
into the Criminal Justice Act 2003 (CJA 2003).
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automatic early release of terrorist offenders after they have served half of their determinative custodial
sentences. Yet the effect of this section is in practice limited. Since April 2019 terrorist offenders will
receive a sentence for ‘offenders of particular concern’.'* The changes in TORERA 2020 are thus lim-
ited to a small class of offenders, numbering around fifty. Instead, this class of terrorist offenders will
become eligible for discretionary early release under section 247A when they have completed
two-thirds of their custodial sentence. The decision to release an offender will be made by the
Parole Board and is no longer automatic."

(b) Other changes to automatic release

Further changes were subsequently made to other sentences following the Conservative and Unionist
Party’s Westminster election manifesto commitment to ‘end automatic halfway release from prison for
serious crimes’.'® By statutory instrument the Secretary of State for Justice modified the application of
sections 244 and 264 of the Criminal Justice Act 2003 with respect to prisoners serving a fixed-term
sentence of seven years or more for a relevant violent or sexual offence.'” These prisoners were to be
released after the two-thirds their sentences had been served. Crucially, in contrast to TORERA 2020,
the changes were to have prospective effect. Then in September 2020 the Johnson administration pro-
posed similar changes in its White Paper A Smarter Approach to Sentencing.'® Crucially, the White
Paper proposed that a new power be enacted that would enable the Secretary of State to prevent
the automatic early release of certain offenders of significant concern.'” Thus, any prisoner serving
a determinate sentence for a non-terrorist related offence but who in the Secretary of State’s opinion
posed a terrorist threat or was otherwise a significant danger to the public could be subject to a new
executive power. The new power would enable the Secretary of State to prevent the automatic release
of the prisoner and instead refer to the Parole Board the question of whether it would be safe to release
the prisoner before the completion of their full sentence. These proposals were subsequently enshrined
in the Police, Crime, Sentencing and Courts Act 2022,*° which inserted sections 244ZA-244ZC into
the Criminal Justice Act 2003.

2. The broader political and constitutional context

Terrorist episodes often create ‘security panics’.”' The events detailed above are an excellent example,
sharing many of the characteristics and flaws of earlier similar episodes. When we think of terrorism,
particularly in the immediate aftermath of such horrendous crimes, we are gripped by a fear of vio-
lence and death. But crucially we neglect to consider the likelihood of being involved in it.>* The vast
majority of us simply have no idea how probable it is that we might be involved in a terrorist incident.
In these circumstances we fall back on our own perceptions. But such events are mercifully very rare,
and in practice terrorism kills few people. For instance, a person is much more likely to be killed in a
road traffic accident.”® Yet because of its psychological availability we perceive terrorism as a much

"CJA 2003, s 236A and Sch 18A.

>The Home Secretary must automatically refer the offender’s case to the Parole Board at the two-thirds point of the sen-
tence: CJA 2003, s 247(1).

'The Conservative and Unionist Party Manifesto (London: 2019) p 18.

7The Release of Prisoners (Alteration of Relevant Proportion of Sentence) Order 2020, SI 2020/158.

"®Ministry of Justice, A Smarter Approach to Sentencing CP 292 (HMSO: London, 2020). In relation to the offenders which
The Release of Prisoners (Alteration of Relevant Proportion of Sentence) Order 2020 applied the threshold was to be dropped
to four years. The Order was to be put on a statutory footing (paras 60-63).

YIbid, para 64.

*Inserted by ss 129 and 131.

2To adapt Cohen’s famous phrase and concept: S Cohen Folk Devils and Moral Panics (Abingdon: Routledge, 3™ edn,
2002) pp xii-xiii.

>C Gearty ‘Political violence’ in C McCrudden and G Chambers Individual Rights and the Law in Britain (Oxford:
Clarendon Press, 1994) pp 163-164.

ZIbid, p 163.
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greater threat. Consequently, we allow our fear to drive out qualitative judgments, and to justify extra-
ordinary measures.”* Consequently, legislative responses to terrorism thus carry an attendant risk of
probability neglect.”® In the aftermath of terrorist outrages a climate of fear and anger often arises.*
In such a climate it is hardly surprising that our representative institutions will neglect probability too.
Terrorist attacks, as Gearty notes, demand that ‘something must be done’.”” In fact, a good deal of
legislation and regulation can be explained partly by reference to probability neglect when emotions
are running high’.*® Almost without fail every terrorist incident or campaign bequeaths a draconian
legislative response.”” Unsurprisingly, one of the policy drivers behind TORERA 2020 was the fear
of further terrorist offenders re-offending. Yet terrorist offenders have low rates of recidivism, around
3%. Indeed, it might be argued that TORERA 2020 is more likely to increase recidivism.*
Furthermore, terrorist violence and activity is almost always analysed and solved entirely in the
form of additional powers and temporary derogations from fundamental rights which over time
become permanent.’’ Down the years these legislative responses to security panics have exercised a
ratchet effect.”> During the expansion phase of a security panic, an episode, or credible threats of
such an episode, triggers emergency legislation by the executive-dominated legislature, passed without
full and proper deliberation. TORERA 2020 was effectively passed in two days.*® Such hyper legislative
activity is deemed necessary to deal with a threat classed as ‘unprecedented’. Inevitably the govern-
ment seeks powers which it is argued would have prevented the outrage. But such assertions are
never tested, largely because the rapid pace of enactment leaves no time, and the nature of the context
means much will be taken on trust.** Yet each episode resets the baseline normalising the previously
exceptional and raising society’s tolerance of emergency legislation.”® At such times convention rights
should enjoy a particular and significant prominence, acting as a bulwark against oppression.

In addition, the enactment of TORERA 2020 must be set against the populist backdrop of contem-
porary British politics. Penal populism has long been a pernicious feature of the landscape of English
criminal justice.”® But more recently this penal populism has evolved through the criminalisation of
terror-related offences. Populism, as Lacey rightly contends, has been instrumental to the significant
expansion of the state’s power to deal with terror-related activities.”” Crucially, counter-terrorist law
‘deploys the very notion of an enemy alien on which populism feeds’.”® To put it another way, terrorist
offenders are the ‘devils’ of security panics. However, it might be said that the law represents some-
thing more pernicious, namely that is there is ‘something additionally and intrinsically wrong
about being a certain kind of person, engaged in a certain kind of activity — an aggravation of

24C Sunstein ‘Probability neglect, emotions, worst cases and the law’ (2004) 112 Yale Law Journal 61 at 70.

*Ibid, at 100.

%5A Tversky and D Kahneman ‘Judgments of and by representativeness’ in D Kahneman et al Judgment under Uncertainty:
Heuristics and Biases (Cambridge: Cambridge University Press, 1982) pp 84-100.

*Gearty, above n 22, p 164 and C Gearty Can Human Rights Survive? (Cambridge: Cambridge University Press, 2005) p
105.

*Sunstein, above n 24, at 97-98.

29Gear'[y, above n 22, p 163.

**Discussed below. See also T Renard ‘Overblown: exploring the gap between the fear of terrorist recidivism and the evi-
dence’ (2020) CTC Sentinel 19 at 26.

310 Lomas ‘The executive and the anti-terrorist legislation of 1939’ (1977) Public Law 16 at 18.

2R Higgs Crisis and the Leviathan (New York: Oxford University Press, 1987) pp 30-34.

*3C Walker and O Cawley ‘De-risking the release of terrorist prisoners’ (2021) Crim LR 252 at 266.

**Counter terrorism legislation is often passed quickly. For example, the Prevention of Terrorism (Temporary Provisions)
Act 1974 in 42 hours on 27-28 November 1974. Or the Prevention of Terrorism (Additional Powers) Act 1996, which was
passed by Parliament on 3 April 1996.

**Higgs, above n 32, pp 30-34 and 58.

N Lacey ‘Populism and the rule of law’ (2019) 15 Annual Review of Law and Social Science 79, 81 and 90. Lacey rightly
points out that though penal populism shares many of the characteristics with the response to terrorism, they are separate
phenomena.

*7Ibid, at 90-91.

*Ibid, at 91.

https://doi.org/10.1017/Ist.2022.1 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.1

604 Richard A Edwards

blameworthiness that justifies a special criminalisation regime’.”® Yet populism also presents a further
challenge in this context. Legal constitutionalism, even in the weak form practised under the Human
Rights Act 1998, requires the judicial protection of ‘discrete and insular minorities’.** Indeed, ‘one of
the principal reasons for having constitutional rights is that the ordinary majoritarian political process
cannot necessarily be relied on to protect minorities’.*' In the case of prisoners convicted of terrorist
offences the situation is arguably at its most acute. Not only are they effectively banished from society
for their crimes, they have no voice in the democratic processes which affect them. Prisoners are iso-
lated physically, socially, and politically. And only through the courts will they be able to access a
forum for redress. Unsurprisingly, when this happens the courts also find themselves on the receiving
end of populist outrage.*’

3. R (Khan) v Secretary of State for Justice

Be that as it may, the changes enacted by TORERA 2020 were subsequently challenged by way of judi-
cial review in Khan.*’ The applicant was serving a determinate sentence of four years and six months
following his conviction at Newcastle Crown Court for several terrorist offences.** Khan was due to be
released on licence on 2 March 2020. TORERA 2020 prevented that. In his judicial review application,
counsel for Khan claimed that section 247A of the CJA 2003 (as amended by TORERA 2020) was
incompatible with Articles 5 and 7 when read with Article 14 of the ECHR. The applicant claimed
declaratory relief to that end. The High Court dismissed Khan’s application. In its judgment in
Khan the High Court examined the compatibility of TORERA 2020 with Articles 5, 7 and 14. The
application of Article 14 in this context raises a series of complex questions, and space precludes a
full consideration of them. Instead, the focus here is on the arguments surrounding Articles 5 and
7, which arguably are of greater importance. Article 5 received less attention than Article 7 in the judg-
ment of Garnham J. Nevertheless, both Articles 5 and 7 require careful examination.

(a) The Article 5 challenge

To begin with Article 5, Garnham J held that the changes in TORERA 2020 did not affect the sentence
of the Crown Court. The continued detention of Khan remained lawful thanks to the authority of the
head sentence.*” Furthermore, Article 5 did not guarantee any right of early release for prisoners.*
Garnham ] then considered a line of authority which dealt with the recall of prisoners released on
licence.*” Indeed, His Lordship concluded that Article 5 added little that had not already been con-
sidered under Article 7.** “The fact that a prisoner may expect to be released on licence before the
end of the sentence’, Garnham ] concluded, ‘does not affect the analysis that the original sentence pro-
vides legal authority for detention throughout the term’.*” Here the court fell into error. As we shall
see below, the application of both Convention articles is arguably more nuanced in this context.

*Ibid, at 91-92.

“OUnited States v Carolene Products Company, 304 US 144, 153 (1938). Lord Bingham ‘The Human Rights Act - a view
from the bench’ in Lives of the Law Selected Essays and Speeches 2000-2010 (Oxford: Oxford University Press, 2011) p 177 at
p 188.

' Arorangi Ltd v Cook Islands Superannuation Fund [2017] 1 WLR 99, at [90] per Lord Neuberger of Abbotsbury and
Lord Mance.

“’H Hardman ‘In the name of parliamentary sovereignty’ (2020) British Politics 226 at 227-228. The disenfranchisement
of prisoners has been a long-running source of constitutional friction.

*Khan, above n 1.

“Ibid, at [8]-[10].

“3Ibid, at [108] and [121].

“°Ibid, at [121].

“"The same line of authority was cited in R (Abedin) v Secretary of State for Justice [2015] EWHC 782 (Admin).

“8Khan, above n 1, at [118] citing Abedin.

*“Ibid, at [122].

https://doi.org/10.1017/Ist.2022.1 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.1

Legal Studies 605

(b) The nature of determinate dentencing

Before examining the application of Articles 5 and 7 it is important to understand the context in
which they operate.”® During the second half of the twentieth century the nature of prison sentences
changed. These changes have important implications in this context. Traditionally, in English law a
person sentenced to imprisonment could not expect to be released until the completion of that sen-
tence.”" Sentenced by Her Majesty’s courts, prisoners served their sentences in Her Majesty’s prisons.
Although prisoners were committed to the custody of the executive for the duration of their sentences,
administrative interference with the sentence was rare. In exceptional cases the Home Secretary might
exercise the Royal prerogative of mercy.”” But it was not until 1967 that there was a formal system of
parole. The 1967 parole scheme allowed prisoners to apply to the Home Secretary for release on
licence before the end of their sentence. The parole system was not part of the sentencing process;
it was a discretionary system of release where the Home Secretary had the final say. The Criminal
Justice Act 1967 failed to specify the objectives of the parole, but the system enshrined in law was
an administrative one that blended rehabilitative objectives with institutional management.” Parole
was a privilege that prisoners earned rather than a legal right automatically granted or regulated by
statute.>® Parole was thus a discretionary executive scheme that was not an inherent part of the sen-
tence handed down by the sentencing court. Prisoners had no expectation of parole, domestically at
least.”

However, in 1991 parole was replaced with a broader scheme of early release. Within that scheme,
determinate sentences are imposed on offenders that are not of particular concern.”® An offender sen-
tenced to a determinate sentence will be released after serving 50% of the sentence. His release at the
50% point is automatic: it does not depend on the exercise of discretionary powers; it occurs by the
operation of law. The position in law, as Lady Hale DP noted in Whitson, is ‘rather stronger than an
expectation of release on licence. The prisoner is legally entitled to be released at a certain point in his
sentence. This is irrespective of the risk that those responsible for his imprisonment may consider that
he poses to the public’.>” Thus, as Lady Hale went on to observed in Whitson, ‘in a very real sense ...
the sentence imposed by the court as punishment for the offence is half the actual term pronounced by
the judge (and indeed the judge has to explain this to him when imposing it)’.”®

At the halfway point determinate prisoners are automatically released. Indeed, early release for
determinate sentences of no particular concern does not involve the Secretary of State or the Parole
Board. There is no administration of the sentence in the fashion of indeterminate and life prisoners.
After his release, the offender is on licence for the remainder of the sentence, subject to whatever con-
ditions the Secretary of State attaches to the licence and where these are breached to the possibility of
recall to prison.” Early release, of course, has important penological purposes, as Lord Bingham
observed in West:

All, or almost all, determinate sentence prisoners are expected to return to the community on
release from prison after serving their sentences. It is in the interests of society that they should,

*°R v Secretary of State for the Home Department, ex p Daly [2001] 2 WLR 1622, at [28] per Lord Steyn: ‘In law context is
everything’.

*'Payne v Lord Harris of Greenwich [1981] 1 WLR 754, at 763 per Shaw LJ. Generally, sentences were short and there was
consequently little need for an early release scheme.

*2For the background see The Parole System in England and Wales: Report of the Review Committee (HMSO, Cm 532,
1988) paras 7-17.

5 bid, para 25.

'K Bottomley ‘Parole in transition’ (1990) 12 Crime and Justice 319 at 351.

>Re Findlay [1985] AC 318, at 338 per Lord Scarman.

SCJA 2003, s 244. An offender must pass the custody threshold before being imprisoned by the court: CJA 2003, s 152(2).

7R (Whiston) v Secretary of State for Justice [2014] 3 WLR 436, at [53]. See also R (Giles) v Parole Board for England and
Wales [2004] 1 AC 1, at [10] per Lord Bingham of Cornhill.

S8R (Whiston) v Secretary of State for Justice [2014] 3 WLR 436, at [53].

S9CJA 2003, s 250(8). And CJA 2003, s 254 (power of recall).
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after release, live law-abiding, orderly and useful lives. For a host of practical, psychological and
social reasons, the process of transition from custody to freedom is often very difficult for the
prisoner. It is accordingly very desirable that the process of transition should be professionally
supervised, to maximise the chances of the ex-prisoner’s successful reintegration into the com-
munity and minimise the chances of his relapse into criminal activity.*’

The sentencing judge will be fully aware that the offender will be automatically released when passing
sentence.’’ Indeed, the judge is obliged to explain the way that the headline sentence will operate to the
offender. This explanation is important for, as Lord Steyn explained, ‘a convicted criminal is entitled
to know where he stands so far as his punishment is concerned ... he is entitled to legal certainty about
his punishment’.®> Unsurprisingly, both at common law and under statute, a lawful sentence pro-
nounced by a court may not be retrospectively increased.®’

The sentence is thus a composite one, ** custody followed by conditional and supervised liberty in
the community: ‘The sentence passed is not ... a simple statement of the period the defendant must
spend in prison ... the sentence is in reality a composite package, the legal implications of which are in
large measure governed by the sentence passed’.’” This composite nature represents the changing
nature of the sentence with the passage of time. Or to put it another way, the reconciliation of com-
peting interests in penal policy. In a modern European state, a prison sentence is no longer simply a
period of detention. At the beginning of the sentence a prisoner is imprisoned for reasons such as
punishment and deterrence.®® But the public interest justifications for the custodial detention of the
offender have a half-life which decays with the passage of the sentence. At the halfway point, society’s
and indeed the individual’s interest in rehabilitation and reform®” come to the fore through the oper-
ation of law. Therefore, early release grants the prisoner a conditional liberty which is qualitatively dif-
ferent to imprisonment, with the intention of ensuring their rehabilitation.”® A determinative sentence
is not in either law or practice a sentence of imprisonment for the length indicated, save in cases where
the offender’s behaviour on conditional release has demonstrated that custody is the only appropriate
place for them. The nature of English determinative sentences was clearly noted by the Irish Supreme
Court in Sweeney v Governor of Loughan House Open Centre.*” Sweeney was sentenced to a determin-
ate sentence of 16 years in England but was transferred to Ireland at his own request to serve his
sentence.”’ Had he remained in an English prison he would have been granted early release after
eight years by operation of law. But in Ireland he remained in prison beyond that point, which he con-
tended was an unlawful deprivation of his liberty. The Irish Supreme Court considered the nature and
duration of his sentence and concluded that the sentence as an unqualified one of 16 years would fly in
the face of the reality of the situation:

whatever descriptive terms are applied to the sentence imposed on the appellant by the English
court, objectively it consisted of one period of imprisonment or ‘deprivation of liberty’, to use the
language used in the Act in defining a ‘sentence’, and a second period of liberty under licence

SOR (West) v Parole Board [2005] WLR 350, at [25].

“bid, at [23] per Lord Bingham of Cornhill.

2R v Secretary of State for the Home Department, ex p Pierson [1998] AC 539, at 586G-H per Lord Steyn.

%3Ibid, at 585G-H Lord Steyn, citing Lord Salmon in R v Menocal [1980] AC 598, at 604.

%R (Johnson) v Secretary of State for the Home Department [2007] 1 WLR 1990, at [25] per Waller LJ.

% West, above n 60, at [24] per Lord Bingham of Cornhill.

%Sentencing Act 2020, s 57(2)(a)-(b) and (d).

67Sentencing Act 2020, s 57(2)(c).

*Tn many senses this situation is analogous to bail at the other end of the criminal justice process, where a similar bal-
ancing and reconciliation of interests is achieved.

“Sweeney v Governor of Loughan House Open Centre [2014] 2 IR 732.

7°Both the UK and Ireland are parties to the European Convention on the Transfer of Sentenced Persons (ETS No 112, 1983).
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which occurred by operation of law and not by virtue of any remission, discretionary or other-
wise, granted by the English authorities.”"

Thus, Sweeney’s sentence was properly characterised as one of eight years’ imprisonment.”* It is high
time that English law demonstrated a similar realism.

(c) The evolving nature of the right to liberty: Del Rio Prada v Spain

A new realism was to the fore in the judgment of the Grand Chamber of the European Court in Del
Rio Prada v Spain,”> where the court was careful to distinguish between the de jure position of the
applicant and her de facto position. In Del Rio Prada, the applicant was imprisoned as a consequence
of her eight convictions for terror-related offences. The cumulative sentences handed down at trial
amounted to 3,000 years. But in accordance with the provisions of the Criminal Code (1973) the appli-
cant’s various sentences were consolidated into a 30-year term of imprisonment. From the head sen-
tence the applicant was told that she would benefit from remission with the effect that she would be
released in 2008. However, in 2006 the Spanish Supreme Court revisited its jurisprudence and
departed from the governing case law which had been used to calculate the applicant’s release date.
The court adopted a new doctrine, the so-called ‘Parot doctrine’, which meant that the sentence dis-
counts and remission were applied to individual sentences, and not the 30-year head term. The Parot
doctrine applied retrospectively, with the effect that the release date of Del Rio Prada became 2017 and
not the previously indicated 2008. In her application to the European Court Del Rio Prada argued that
this retrospective change by the Supreme Court was an infringement of her Article 5 ECHR right. The
Grand Chamber agreed. Crucially, the Grand Chamber observed there was a difference between
Article 7 and Article 5 of the ECHR. For ‘while Article 7 applies to the “penalty” as imposed by
the sentencing court, Article 5 applies to the resulting detention’.”* Under Article 5(1)(a) detention
must follow and depend upon a conviction.”> And with the passage of time the link between the sen-
tence and the deprivation decays.” These are longstanding principles of Convention law. However, the
court went on to observe that:

the causal link required under sub-paragraph (a) might eventually be broken if a position were
reached in which a decision not to release, or to re-detain a person, was based on grounds that
were inconsistent with the objectives of the sentencing court, or on an assessment that was unrea-
sonable in terms of those objectives. Where that was the case a detention that was lawful at the
outset would be transformed into a deprivation of liberty that was arbitrary and, hence, incom-
patible with Article 5.

Although Article 5 of the ECHR does not guarantee the right to early release, the situation may be
different where national law contains such an entitlement of a non-discretionary nature.”” It is at
this point that the execution of the sentence becomes material and can affect the Article 5 ECHR
right to liberty and security.”® And while the head sentence will in these circumstances provide the
causal link required by Article 5(1)(a), the principle of legality inherent in that provision”” demands
that it be sufficiently foreseeable in its application.** Thus the Grand Chamber concluded ‘compliance

"ISweeney, above n 69, at [43] per Murray J.

71bid, at [45] per Murray J and [81]-[83] per Clarke J. Irish sentences were, in contrast, not composed of two halves but
were a single sentence with possibility of remission.

7>Del Rio Prada v Spain [2013] ECHR 42750/09 (GC).

7Ibid, at [127].

7Ibid, at [124].

"Van Droogenbroeck v Belgium [1982] ECHR 7906/77, at [40].

"’Del Rio Prada, above n 73, at [126].

781bid, at [127].

7’Ibid, at [125].

91bid, at [130].
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with the foreseeability requirement must be examined with regard to the “law” in force at the time of the
initial conviction and throughout the subsequent period of detention’.*' In Del Rio Prada, while the appli-
cant’s de jure sentence was not varied by the adoption of the Parot doctrine, in contrast her ‘effective
detention’ was.** In fact, the loss of remission caused the applicant’s period of effective detention to
increase by nine years. In these circumstances, the principle of legality required the court to consider
whether this change was reasonably foreseeable at the point when the applicant’s sentence became
final. In other words, was it reasonably foreseeable at the point of conviction that in its application
that the sentence would change to authorise the continuing detention of the applicant? In Del Rio
Prada’s case it was not reasonably foreseeable that the methods used to calculate her remission of sentence
would change as a consequence of the Supreme Court departing from its existing case law. In effect, Del
Rio Prada served a longer period of imprisonment.*> And this was incompatible with Article 5(1).

The decision can also be put another way. When sentenced, the principle of finality attaches to the
sentence.®* Finality is an important part of any system of justice.®” In the criminal context where the
liberty of the individual is at stake, finality is especially important. Once liability to a criminal charge
has been proved, the criminal liability of the defendant is merged in his conviction.* That liability is to
be discharged by the punishment imposed by the trial court.®” In other words, the charge becomes
final with the conviction and sentence.*® The punishment imposed thereafter must be reasonably fore-
seeable. And if in law a prisoner would be entitled to early release, then a retrospective alteration to the
prisoner’s detriment would be incompatible with Article 5. Here the focus is not on the nature of the
de jure sentence, but the de facto or practical consequences of the alteration of the sentence admin-
istration.*” Both must be foreseeable to be compatible with the principle of legality because both sen-
tence and its administration have consequences for the liberty of the individual. The High Court’s
analysis of Article 5 of the ECHR in Khan is thus disappointing. Indeed, it is arguable that it fails
to adequately take account of the right to liberty in this context. Just as the administration of Del
Rio Prada’s sentence was changed retrospectively to her detriment, Khan’s early release date was
unforeseeably changed by retrospectively changes to the law governing the administration of his sen-
tence. It matters not one jot in Convention law that the change in England and Wales was caused by
the legislature, and not the courts. Legislative changes of the sort enacted by TORERA 2020 under-
mine the finality of the sentence via its administration.

(d) The legitimate expectation of liberty of prisoners: ECHR

But notwithstanding Del Rio Prada, Article 5 of the ECHR will also apply in a further way: one that
has been overlooked in the English case law. It is trite to observe that when a prisoner is detained
under a prison sentence their right to liberty and security is limited. Obviously, a custodial sentence
through its very nature limits that right. But a custodial sentence does not negate the right to liberty
and security. In other words, a prisoner continues to enjoy the protection of that Convention right,
even if the courts have been uncertain to what extent.”® In Clift Lord Bingham concluded that ‘the

$'Tbid, at [130].

82Del Rio Prada v Spain [2012] ECHR 42750/09 (Chamber - Third Section), at [74].

83Del Rio Prada, above n 73, at [130]-[131].

84Brumdrescu v. Romania [1999] ECHR 28342/95, at [61]: ‘One of the fundamental aspects of the rule of law is the prin-
ciple of legal certainty, which requires, inter alia, that where the courts have finally determined an issue, their ruling should
not be called into question’.

85R v Carroll [2002] 213 CLR 635, at [22] per Gleeson CJ and Hayne J.

8Connelly v DPP [1964] AC 1254, at 1365 per Lord Pearce.

87Spencer, Bower and Handley, Res Judicata (LexisNexis, 5 edn, 2019) para 23.01.

38R v Miles (1890) 24 QB 423, at 431 per Hawkins J.

A long-standing principle of Convention law is that the ECHR guarantees rights that are not ‘theoretical or illusory’ but
are ‘practical and effective’: Artico v Italy [1980] ECHR 6694/74, at [33].

9See for example Munjaz v United Kingdom [2012] ECHR 2913/06, at [65]-[67], where the court employs the idea of
‘further deprivations of liberty’. Munjaz is a case which concerns a patient segregated in a secure psychiatric institution.
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right to seek early release, where domestic law provides for such a right, is clearly within the ambit of
Article 5°.°' But beyond this dictum the application of the right is not entirely clear, although it is
arguably clearer after Del Rio Prada. Be that as it may, it is nevertheless possible that Article 5 of
the ECHR does apply in this context through a legitimate expectation to early release based on oper-
ation of law.”> How might that happen?

Legitimate expectations frequently arise under Convention rights. For example, in Scoppola v Italy
(No 2)”° the applicant elected for trial under a summary procedure on the expectation that if convicted
he would not receive a life sentence. In doing so the applicant waived his right to a full trial including
several due process guarantees. However, before the trial commenced the legislature amended the
Code of Criminal Procedure and removed the reduced sentence for those electing to stand trial
under the summary procedure, replacing it with a life sentence. The European Court held that
when the applicant elected to stand trial under the summary procedure a legitimate expectation
arose. The subsequent retrospective changes by the legislature frustrated that legitimate expectation
which had arisen when the applicant had relied on the existing law to make decisions relating to
his trial: ‘Tt is contrary to the principle of legal certainty and the protection of the legitimate trust
of persons engaged in judicial proceedings for a State to be able to reduce unilaterally the advantages
attached to the waiver of certain rights inherent in the concept of fair trial’.”*

Scoppola concerned the right to a fair trial, but legitimate expectations have also arisen under
Article 5 of the ECHR, as Campbell and Fell v United Kingdom®> shows. Campbell and Fell concerned
the loss of remission by serving prisoners. In Campbell’s case this amounted to 570 days. Before 1991
remission enabled prisoners to shorten their sentences through good behaviour. Remission was tech-
nically a privilege and not a legal right. It was thus different to early release under a determinative
sentence. Nonetheless, the European Court held that remission created in a prisoner ‘a legitimate
expectation that he will recover his liberty before the end of his term of imprisonment’.”® And
while technically the removal of remission did not amount to a deprivation of liberty, the decision
to do so undoubtedly affected the applicant’s right to liberty, coming close to a deprivation.
Therefore, the court concluded that the disciplinary process for depriving the applicant of remission
should be considered a ‘criminal charge’ and attract the protection of Article 6 of the ECHR.”” While
this is a welcome decision, the reasoning of the court left much to be desired. Though the European
Court concluded that the applicant’s Article 5 ECHR interests, principally in the form of a legitimate
expectation, were affected by the decision to revoke his remission, the basis for the decision was some-
what opaque.

Nonetheless, in the subsequent case of Ezeh and Connors v United Kingdom®® the Grand Chamber
noted that the earlier decision in Campbell, namely that the loss of remission ‘came close to, even if it
did not technically constitute’ a deprivation of liberty, had needed to be framed in this manner to
engage the guarantees of Article 6 as a ‘criminal charge’.”” Ezeh concerned the imposition of add-
itional days imposed by way of penalty for offences committed in custody and the absence of legal
representation for those facing such proceedings. A clearer deprivation of liberty was thus present
in Ezeh than in Campbell. But even so, domestically the English courts had held that the additional

The idea of further restrictions on liberty imposed on an involuntary patient is nonetheless on all fours with the position of a
prisoner. Both are detained by the state.

IR (Clift) v Secretary of State for the Home Department [2007] 1 AC 484, at [18].

2And in a sense, this buttresses the decision of the Grand Chamber in Del Rio Prada.

*3[2009] ECHR 10249/03.

**Ibid, at [139].

95[1984] ECHR 7819/77.

*Ibid, at [72]. Cited by the Grand Chamber with approval in Ezeh and Connors v United Kingdom [2003] ECHR 39665/
98, at [121].

*7Ibid, at [73].

%8Ezeh and Connors (GC), above n 96, at [121].

%The approach of the court in Campbell was affirmed by both the Chamber [72] and Grand Chamber [121] judgments in
Ezeh.
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days were covered by the original sentence.'” In Carroll one of the applicants received an additional
21 days for disciplinary matters during his two-year sentence. The effect of the additional days was
simply, as Lord Woolf LCJ put it, ‘to postpone the claimants’ release on licence. The awards clearly
had a practical effect so far as the claimants were concerned and that practical effect was to postpone
their release. But there was no question of their sentence being increased as a matter of law’.'""

Of course, the European Court’s jurisprudence here represents a broader approach appropriate to
the interpretation and application of Convention rights. Whatever the approach of domestic law, the
Convention requires an examination of the realities of the situation in which the applicant finds him-
self. The European Court will not simply look at the appearances.'> The court will look at the purpose
and effect of the measure contended to infringe a Convention right.'"” In cases involving fundamental
rights and freedoms this is axiomatic.'* In Ezeh the European Court concluded that although domes-
tic law might class the additional days as part of the original sentence, and thus within the scope of the
exception in Article 5(1)(a) ECHR, the approach of domestic jurisprudence did not go ‘to the heart of
the question’.'®” The fiction that the additional days were covered by the head sentence could not dis-
guise the fact that a new deprivation of liberty that had occurred.'® In other words, because of the
additional days the prisoner would be detained in prison longer than expected, thanks to the interven-
ing disciplinary proceedings which were unconnected to the original conviction and sentence. Khan is,
of course, not on all fours with Ezeh. But the Khan’s liberty interest under Article 5 is arguably stron-
ger than those in Campbell and Fell. As in Campbell and Fell, Khan enjoyed a legitimate expectation
under Article 5 of early release. But this was an expectation which - unlike in Campbell and Fell - was
enshrined in law. To argue that changes to the early release regime have no effect on Article 5, as the
High Court did, is wrong.

(e) Other Article 5 ECHR rights and principles

This argument is further reinforced by two additional points. First, when interpreting Article 5 of the
ECHR it must be kept in mind that the Convention is a living instrument’ which demands ‘increas-
ingly high standards’ in the protection of human rights.'"”” Recently the European Court has moved
away from interpreting the right to security in Article 5 of the ECHR as purely auxiliary to the
right to liberty.'”® But although the right to security has assumed greater prominence in the
Convention, it remains wedded to the protection of physical liberty.'” Nevertheless, in the present
context the emphasis that the right to security places on ex post facto authorisations of detention is
arguably of assistance. In a series of cases from Russia the European Court noted that any ex post
facto authorisation of detention ‘is incompatible with the “right to security of person” as it is neces-
sarily tainted with arbitrariness’."'® The retrospective alteration of a law which has the effect of

100 (Carroll) v Secretary of State for the Home Department [2002] 1 WLR 545, at [44] per Woolf LCJ.

9'1bid, at [25], [28], [44] per Lord Woolf LCJ.

'92Stafford v United Kingdom [2002] ECHR 26295/99, [64] and [79].

103gee for example G Letsas “The truth in autonomous concepts: how to interpret the ECHR’ (2004) 15(2) European
Journal of International Law 279.

1%English courts have on occasion taken this approach (R (Limbuela) v Secretary of State for Home Department [2006] 1
AC 396, at [47] per Lord Steyn) but have not always been consistent. For the approach of other jurisdictions see McGowan v
Maryland 366 US 420 (1961); R v Big M Drug Mart [1985] 1 SCR 295.

195Ezeh, above n 96, at [123].

1971bid, at [124]-[125].

197 Selmouni v France [1999] ECHR 25803/94, at [100]; Demir and Baykara v Turkey [2008] ECHR 34503/97, at [146].
This flows from the ‘living instrument’ approach to interpretation.

18R Powell “The right to security of person in European Court of Human Rights jurisprudence’ (2007) European Human
Rights Law Review 649 at 650-651.

1R Powell Rights as Security: The Theoretical Basis of Security of Person (Oxford: Oxford University Press, 2019) pp 19-20.

11(’Khudoyorov v Russia [2005] ECHR 6847/02, at [142]; Solovyev v Russia [2007] ECHR 2708/02, at [99].
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depriving the individual of their physical liberty is arbitrary, and thus incompatible with the right to
security, no less than a retrospective application of an existing law.'"!

Secondly, prisoners under sentence are protected by the principle of rehabilitation inherent in
Article 5 of the ECHR."'? This is a nascent but important principle.'"> The European Court has
long recognised that the original justification for the deprivation of liberty for an under-sentence pris-
oner decays with time.''* More recently the court has recognised that the principle of rehabilitation
assumes greater prominence as the release date nears.''> This prominence flows from the progression
principle where ‘a prisoner should move progressively through the prison system thereby moving from
the early days of a sentence, when the emphasis may be on punishment and retribution, to the latter
stages, when the emphasis should be on preparation for release’.''® All prisoners, not just those sen-
tenced to life imprisonment, are entitled to know at the beginning of their sentences when they will be
released and under what conditions."'” A life sentence which fails to provide these details when it is
imposed will be incompatible with Article 3 of the ECHR."'® And arguably any sentence that fails to
provide such details is incompatible with Article 5 too, for every prisoner enjoys some expectation of
liberty. Rehabilitation, of course, has important purposes for both prisoner and society. Indeed, the
European Court has consistently held the rehabilitation of the individual affords protection for
their right to dignity.'"” In fact, the dignity of the individual is no less at issue here than with
whole life sentences'** or oral hearings before the Parole Board.'*' Retrospective changes to the sen-
tence which are impossible to influence or change will undoubtedly lead to feelings of unfairness. And
as Lord Reed noted, albeit in a different though related context, ‘the potential implications for the pro-
spects of rehabilitation, and ultimately for public safety, are evident’.'** Furthermore, in this context
Parliament’s precipitate decision to alter the early release regime retrospectively and thus undermine
the rehabilitation of the affected individuals arguably also engages the right to liberty and security.
Article 5 is engaged here because of a coalescence of liberty-related interests protected by the guarantee
that a prisoner has a legitimate expectation to liberty which is arbitrarily denied through retrospective
changes that result in double punishment extending their period of imprisonment while simultan-
eously undermining their rehabilitation. Indeed, the intention of the legislature in fixing the date of
mandatory release at the half-way point was to provide mitigation in favour of rehabilitation. At
the time of sentencing, that is in the circumstances of the case, this is what was considered an appro-
priate sentence for the offender. Now the legislature has retrospectively altered the effect of sentence
without any individualised consideration of the impact on the offender and their rehabilitation.
Moreover, the prisoner will now need to demonstrate that he meets the criteria for release once eligible
for early release. In other words, automatic release has been transformed into discretionary release
with all the challenges that poses for the prisoner. This change represents a significant adjustment
to the effective nature of the sentence and the rehabilitation of the prisoner under it.

The principle of rehabilitation has, of course been considered by the UK Supreme Court in the con-
text of those prisoners serving a term of imprisonment for public protection (known as IPP prisoners),

" Chumakov v Russia [2012] ECHR 41794/04, at [135].

"2James v United Kingdom [2012] ECHR 25119/09 57715/09 57877/09, at [218].

113g Meijer ‘Rehabilitation as a positive obligation” (2017) European Journal of Crime, Criminal Law and Criminal Justice
143 at 146; A Martufi ‘The paths of offender rehabilitation and European dimension of punishment’ (2018) 25 Maastricht
Journal of European and Comparative Law 672 at 675.

YW arakchiev and Tolumov v Bulgaria [2014] ECHR 15018/11, at [245].

"> Murray v Netherlands [2016] ECHR 10511/10, at [101]-[103].

Y6Djckson v United Kingdom [2007] ECHR 44362/04, [28]; Harakchiev and Tolumov, above n 114, at [264].

"7In the case of a whole-life sentence the conditions included an effective review mechanism.

"$Vinter v United Kingdom [2013] ECHR 66069/09, at [122].

"bid, at [113].

1201bid.

1210sborn v Parole Board [2014] AC 1115.

22Ibid, at [70].
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most recently in Brown v The Parole Board for Scotland. '** In Brown the court held that a failure of
the government to provide rehabilitative courses to IPP prisoners, necessary so they could demonstrate
their suitability for release, would sound in damages in appropriate cases.'* In Brown’s case he had
failed to show any such failing, and his appeal was dismissed. In reaching this conclusion Lord Reed
followed the judgment of the European Court in James v United Kingdom.">> Under the ECHR, for the
imprisonment of offenders to be lawful under Article 5(1)(a) it must be free from arbitrariness. In
James the government sought to rely on the risk posed by the applicants to the public as justification
for their continuing detention under Article 5(1)(a). But alone, this was insufficient. This legitimate
penal aim, the court held, needs to be balanced and reconciled with the duty to rehabilitate offenders,
especially in cases where they may pose a risk to the public.'*® Thus, for the sentence not to become
arbitrary and fall outside Article 5(1)(a), prisoners must be provided with reasonable opportunities to
address their offending behaviour and any risk they pose. In James the court held that an infringement
of Article 5(1) had occurred when the state failed to provide timely access to rehabilitative courses to
the applicants, who were IPP prisoners.'*” In other words, the state had failed to execute the sentence
lawfully in Convention terms. This failure would attract just satisfaction for the distress and frustration
the situation created.'*® Similar arguments might have been made in Khan but were not. TORERA
2020’s changes disrupted the execution of elements of current sentences in an arbitrary manner.
This in turn disrupted not only the prisoners’ expectation of liberty but also their rehabilitation.
Whatever rehabilitative progress the prisoners may have made was arbitrarily abandoned by the
state because it was assumed - but not shown - that they posed a risk to public safety. Indeed, in
no case was there an assessment of the risk the offender posed. The risk was assumed, and their deten-
tion arbitrarily continued. Such changes will inevitably lead to the sort of frustration and distress that
the applicants experienced in James: changes upon which the European Court found a violation of
Article 5(1) and a remedy in damages.

(f) The legitimate expectation of liberty: comparative approaches

It is also significant to note that the European Court is not alone in interpreting the right to liberty in a
way that recognises a reasonable expectation of liberty. For example, the US Supreme Court has recog-
nised that prisoners enjoy what it terms a ‘liberty interest’ in parole derived from the Fifth
Amendment. A parolee, as the US Supreme Court notes, has a greater liberty interest than a prisoner:
‘the parolee enjoys a liberty incomparably greater than whatever minimal freedom of action he may
have retained within prison’.'*” For instance, a parolee enjoys the liberty to associate with their family
and friends, and to work. Of course, a parolee may be subject to much greater governmental control
than a citizen at liberty, but their physical liberty is far greater than a prisoner.'** Thus the removal of
parole can amount to a ‘grievous loss’.">* While there is no constitutional right to parole, in Greenholtz
the US Supreme Court accepted that Nebraska’s parole statute created an expectation of release.
In other words, prisoners enjoy a liberty interest, which was entitled to a measure of constitutional
protection.'** Parole played an important instrumental role in rehabilitating the prisoner.'”?

123[2018] AC 1. Here the court departed from its wider reading of the obligation in Art 5 it had developed in R (Kaiyam) v
Secretary of State for Justice [2015] AC 1344 and adopted the reasoning of the European Court in James, above n 112. The
Supreme Court did so after the admissibility decision in Kaiyam v United Kingdom [2016] ECHR 28160/15, dec.

2%Under s 8 of the HRA 1998 damages are termed Sust satisfaction’.

12510 mes, above n 112.

1261hid, at [204]-[209] and [218].

27Ibid, at [218].

1281hid, at [244].

129Greenholtz v Nebraska Penal Inmates 442 US 1, 18 (1979) per Powell J.

' Morissey v Brewer 408 US 471, 482 (1972).

Blbid, at 482.

132Greenholtz, above n 129, at 11-12. Affirmed in Board of Pardons v Allen 482 US 369, 371 (1987) per Brennan J.

31bid, 13-14.
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Similarly, in Canada the Supreme Court has employed the right to liberty in cases where prisoners
have contended that their parole interests have been adversely affected. For example, in Gamble'** the
appellant argued that she has been incorrectly sentenced at trial to life imprisonment without parole
eligibility for 25 years. Gamble was an accomplice to a murder. In the period between the offence and
her conviction Parliament changed the law, directing that any such convictions were to be sentenced
under the new law and not the law in force at the time of the offence. Gamble contended that instead
of a 25-year period of parole ineligibility, the correct sentence meant that she ought instead to be eli-
gible for parole after 10-20 years of her life sentence. Thus, her continued detention in the absence of
any consideration of parole was an interference with her constitutionally protected right to liberty,"*
which was not consistent with the principles of fundamental justice. Gamble did not question her life
sentence but instead focused on her access to consideration for parole. The prohibition on parole was,
she contended, an unjustified restriction on her right to liberty protected by the Charter of Rights and
Freedoms. The Canadian Supreme Court agreed and declared the appellant eligible for parole.
Crucially, in giving the judgment of the majority Wilson J held that the deprivation of liberty of
the prisoner ought to be reviewed from a qualitative perspective.'’® The impugned restriction on
parole eligibility meant that the appellant would have no chance of parole for the next 13 years,
whereas had she been sentenced correctly she would be eligible for parole, although not release.
There was clearly a qualitative difference.

Similarly, it is useful here to compare the approach of the English courts with the Canadian.
Whereas the right to liberty is indivisible in England and Wales, in Canada the idea of residual or
secondary liberty offers a more nuanced and sophisticated approach. Thus in Cunningham v
Canada"” the appellant to the Supreme Court had been convicted of manslaughter and sentenced
to 12 years’ imprisonment. When sentenced in 1981 Cunningham’s parole eligibility would have
been fixed at the two-thirds point of his sentence. However, in 1986 the Parole Act was amendment
by Parliament with the effect that Cunningham was denied parole in 1989 at the point he had origin-
ally expected to be released. Following a detention hearing by the Parole Board under the amended
Act, Cunningham was informed that he would be detained until his sentence expired in 1993.
Cunningham challenged the statutory changes to the conditions of parole eligibility as inconsistent
with his Charter-protected right to liberty. McLachlin ] gave the judgment of the Supreme Court dis-
missing Cunningham’s application for habeas corpus. Under section 7 of the Charter Cunningham’s
liberty rights were undoubtedly engaged. This flowed from the broad notion of liberty which had been
adopted at common law following the Miller trilogy'®® and constitutionalised in Gamble.
Cunningham’s secondary liberty interest had become engaged in this context by the expectation of
discretionary parole.”” That expectation did not affect his primary liberty interest, which was gov-
erned by the sentence of the court. The appellant was always sentenced to 12 years’ imprisonment
and had, both before and after the amendment of the Parole Act, been required as a matter of law
to serve the full term. Nonetheless, his secondary liberty interest had been affected by the amendment
to the Parole Act. Why? Parole is a status where the prisoner enjoys a ‘better quality of liberty’ under
mandatory supervision in the community, rather than in close custody in prison.'*’ This, of course,

R v Gamble [1988] 2 SCR 595.

13Under the provisions of the Charter the approach of the courts has become more tightly controlled and structured. The
rights to life, liberty and security of the person are protected by section 7 of the Charter. In common with other Charter rights
the right to liberty is subject to the general limitation clause set out in section 1. However, the section 7 right to liberty is
internally qualified. Any restriction of the right to liberty would under section 7 need to be consistent with principles of fun-
damental justice. And if a limitation were consistent with the principles of fundamental justice it would pass muster under
section 1.

136Gamble, above n 134, at 644 per Wilson J.

13711993] 2 SCR 143.

138R v Miller [1985] 2 SCR 613; Cardinal v Director of Kent Institution [1985] 2 SCR 643; Dumas v Leclerc Institute [1986]
2 SCR 469.

3% Cunningham, above n 137, at 149-150 per McLachlin J.

O1bid, at 150 per McLachlin J.
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follows from the qualitative approach to the definition of deprivation of liberty taken in Gamble. With
good behaviour the appellant could reasonably expect to be released at the two-thirds point on parole.
However, the amendments to the Parole Act reduced the possibility of the appellant being granted
parole, and with it his expectation of liberty."*' This adjustment in the appellant’s expectation
amounted to a deprivation of his liberty. McLachlin J then turned to consider whether the deprivation
was consistent with the fundamental principles of justice. In other words, whether the changes to
parole represented a fair balance.'*” The balance to be struck here lay between on the one hand the
interests of society in protecting its members from dangerous offenders and on the other the interests
of the prisoner, including his expectation of liberty. Moreover, the changes to the administration of
prison sentences and parole were not unique. However, in this case the changes to the Parole Act
had provided due process protection for prisoners intended to prevent arbitrary and capricious deci-
sion making. Thus, both substantively and procedurally, a fair balance had been struck.'*’

In both the United States and Canada courts have examined the application of the right to liberty in
the context of parole and early release. While there is no right to parole or early release in either con-
stitution, the courts in these two jurisdictions recognise that prisoners enjoy a constitutionally pro-
tected expectation of liberty. This of course mirrors the tentative approach of the European Court
under Article 5 of the ECHR. But all of these decisions cast light on the correct approach to the inter-
pretation of Article 5 of the ECHR in this context, for while Article 5 of the ECHR does not contain a
right to early release as such, it is informed by the principle of rehabilitation. Crucially, that rehabili-
tative process is buttressed by the prisoner’s expectation of early release.

4. Retrospective penal changes
(a) General

Much of the debate surrounding the enactment of TORERA 2020 focused on the retrospective changes
to under-sentence prisoners. The changes which TORERA 2020 enacted were unusual.'** At common
law there is a presumption that Parliament does not intend to legislate retrospectively.'** It has long
been a principle of the common law that offenders are to be tried and sentenced according to the law
in force at the time when their offences were committed.'*® In the penal context statutes are to be
interpreted to operate prospectively.'*” An offender ‘is not to be substantially prejudiced by laws con-
strued as having retroactive effect unless Parliament’s intention that they should have that effect is
plain ... the blackest malefactor is as much entitled to the benefit of that presumption as anyone
else’."*® This longstanding principle also ensures ‘that existing prisoners should not be adversely
affected by changes to the sentencing regime after their conviction.'*” On one level the basis of the
rule is no more than an application of the constitutional principle of fairness.'>* But at the same

1411hid, at 149. Here McLachlin J relied on the authority of the US Supreme Court in Greenholtz, above n 129, 91-10 per
Burger CJ.

“?Ibid, at 152 per McLachlin J.

31bid, at 152-153 per McLachlin J.

"“*Walker and Cawley, above n 33, at 256.

“Swilson v First County Trust Ltd (No2) [2004] 1 AC 816, at [186] per Lord Rodger of Earlsferry, citing Maxwell on The
Interpretation of Statutes (London: Sweet and Maxwell, 12" edn, 1969) p 215.

Y81 ’Office Cherifien des Phosphates Unitramp SA v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486, at 494-496
per Sir Thomas Bingham MR. Approved thereafter in the House of Lords by Lord Mustill, at 524.

“7E Smead ‘The rule against retrospective legislation: a basic principle of jurisprudence’ (1936) 28 Minnesota Law Review
775, at 777-779.

'“8Re Barretto [1994] QB 392, at 401 per Bingham MR.

Y9R (Stellato) v Secretary of State for the Home Department [2007] 2 AC 70, at [32] and [44] per Lord Brown of
Eaton-under-Heywood, citing with approval the judgment of Scott Baker LJ in the Court of Appeal [2007] 1 WLR 608,
at [15]. In the Second Reading debate Lord Brown, in response to the citation of his opinion in Stellato by Lord
Anderson QC, hoped that the common law would be applied in line with the approach of the Strasbourg court under
Art 7: Hansard HL Deb, vol 802, col 102, 24 February 2020.

1%%Barretto, above n 148, at 401. T Bingham The Rule of Law (London: Allen Lane, 2010) p 74.
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time the rule is a specific application of the right to liberty. In short, retrospective changes to an existing
sentence result in more time incarcerated. '*' In Khan’s case, however, the common law presumption
was displaced. TORERA 2020 was clearly intended to have retrospective operational force and effect.

(b) ECHR

In the absence of assistance from the common law, applicants such as Khan must rely on Article 7.
Under the terms of Article 7 states must not impose ‘a heavier penalty ... than the one that was applic-
able at the time the criminal offence was committed’. Much therefore turns what constitutes a ‘heavier
penalty’ for the purposes of Article 7. Domestically, the question first arose in Flynn,'>* a case which
involved a Convention challenge to changes to the early release of life prisoners enacted by Convention
Rights (Compliance) (Scotland) Act 2001. The Act operated to the detriment of the appellants by
retrospectively altering the expectations of review which they had all been formally given by the
Parole Board. A majority of the Privy Council held that Article 7 was engaged, but the law should
be read in a way that any incompatibility was removed.'”> The transitional provisions in the Act
would, if left uncorrected, not only offend the principle of neutrality but would also be inconsistent
with ordinary notions of fairness."”* There had been a formal change in the applicable sentence,
which ‘was like changing the rules of a race after the runners had set off.'>> Crucially, Lord Hope
noted that European law treatment of the life sentence reflected an evolution in terms of the right
to liberty.">® In short, the reality of life prisoners is such that — in addition to imprisonment -
other aspects of the sentence, including the schemes for release and licence, are now to be considered
as part of the penalty.'>” The new scheme introduced a new component into the penal system, with the
consequence that the prisoners would serve longer in custody.'>® The change would constitute a heav-
ier penalty and would be incompatible with Article 7. In contrast to the majority, however, Lord
Carswell defined the ‘applicable penalty’ in a literal way. The penalty for murder, namely life impris-
onment, was the same both before and after the 2001 changes."”” There had been no increase in pun-
ishment. Article 7 was not therefore engaged.

When the same question subsequently came before the House of Lords in Uttley *” the opinion of
Lord Carwell carried the day. Uttley was convicted in 1995 of several historic offences: three rapes and
other sexual assaults. Uttley was sentenced to 12 years” imprisonment. In 2005 Uttley was released at
the two-thirds point on licence under the terms and provisions of the Criminal Justice Act 1991.
Uttley contended that this was unlawful, and that instead he ought to have benefited from the senten-
cing regime in force 1991, in other words at the time of his offences. Under the early regime, with his
record of good behaviour Uttley would have been released at the two-thirds point, whereupon his sen-
tence would have expired. But under the 1991 Act, thanks to the licence requirements, he was subject
to in effect a suspended sentence. Uttley was at liberty on licence subject to recall.'®" This, Uttley con-
tended, was a ‘heavier penalty’ for the purposes of Article 7. However, the House of Lords rejected this
argument. For Lord Phillips the material question was whether the changes in the sentence imposed a
heavier penalty than might have been imposed.'®* The answer was no. At the point of imposition, the

160

31C Sampford Retrospectivity and the Rule of Law (Oxford: Oxford University Press, 2006) p 77.
2Elynn v Lord Advocate 2004 SCCR 281.

153Flynn (No 2) v Lord Advocate 2005 1 JC 271, at [10] per Lord Clerk Gill.

154Flym1, above n 153, at [6]-[7] per Lord Bingham.

1551bid, at [98] and [100] per Lady Hale.

'*°Ibid, at [42].

'¥Ibid, at [42]-[43].

'**Ibid, at [46].

'*Ibid, at [109]-[110].

1OR (Uttley) v Secretary of State for the Home Department [2004] 1 WLR 2278.

161R (Uttley) v Secretary of State for the Home Department [2003] 1 WLR 2590 at [29] per Longmore LJ.
162 Uttley, above n 160, at [21].
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maximum sentence was life imprisonment.'®® This had not changed. Lord Carswell, repeating his earl-
ier opinion from Flynn, held that the penalty was no heavier.'®* The maximum sentence prescribed by
law for the offences remained the same. There had been no increase in penalty, and consequently
Article 7 did not apply. A change in the remission or parole provisions as an integral part of the sen-
tence was not a change in punishment.'® Licence conditions were not a discrete penalty.'®® Thus,
English law arrived at a literal reading of Article 7. Only an increase of a statutory maximum sentence
could, on the authority of Uttley, engage Article 7. However, the error of this interpretation should be
immediately apparent. Article 7 has, on this basis, little application to prisoners sentenced under pro-
visions for which the maximum sentence is life imprisonment, there being no heavier penalty in law
than a life sentence. In this context the protection afforded by Article 7 ECHR looks theoretical to say
the least.

Be that as it may, Uttley then petitioned the European Court, which dismissed his application, con-
firming the approach of the House of Lords.'®” In the court’s judgment the retrospective alteration of
licence conditions was not an increase of penalty within the terms of Article 7.'°® In reaching this deci-
sion the European Court relied upon the Commission decision in Hogben v United Kingdom
where the Commission held that changes to parole were not part of a penalty for the purposes of
Article 7."% Changes to parole were instead part of the execution or administration of sentences.
That was certainly the case in Hogben’s application, for at the time of his petition parole was a matter
of executive discretion. And, as was noted above, parole was not part of a composite sentence in the
way that early release is for prisoners serving determinate sentences.'”® Nevertheless, in Abedin v
United Kingdom the European Court confirmed its consistent position that the definition of a penalty
did not include early release provisions.'”" Here the court distinguished Del Rio Prada, concluding that
the changes to the early release regime had neither modified nor redefined the penalty.'”* The change
to the duration of the applicant’s licence conditions was a change in the execution or administration of
the sentence, not the sentence itself.'"”> Thus when Khan sought to challenge the changes in TORERA
2020 as incompatible with Article 7, the weight of authority was firmly against him. Nevertheless,
counsel for Khan sought to argue that the changes contained in TORERA 2020 were in essence a
redefinition of the penalty that fell within the scope of Article 7 in a way comparable to Del Rio
Prada."”* However, the High Court was not convinced. There was no redefinition of the scope of
the penalty, and no change to the sentence imposed by the trial judge.'”> TORERA 2020 implemented
changes to the arrangements for early release, and ‘an amendment by the legislature to the arrange-
ments for early release raises no issue under Article 7 .... a change to those arrangements does not
amount to the imposition of a heavier penalty than that applicable at the time the offence was com-
mitted’."”® The High Court dismissed the application. There should be no surprise at the failure of
Khan to convince the High Court that Article 7 was engaged by TORERA 2020. But might a more
generous interpretation of what constitutes a ‘penalty’ be possible?'’” An interpretation which reflects

1%3[bid, at [22] per Lord Phillips.
1%41bid, at [62]-[65] per Lord Carswell.
'°Ibid, at [44] per Lady Hale.
1%%Ibid, at [27] per Lord Phillips.
'7Uttley v United Kingdom [2005] ECHR 36946/03.
1%81hid, at [4].
16911986] ECHR 11653/85.
170\est, above n 60, at [24], [36] and [37] per Lord Bingham.
17112018] ECHR 54026/16. Abedin’s domestic challenge was unsuccessful: Abedin, above n 47, at [17] per Laws LJ.
1721bid, at [32]-[33], noting that in Del Rio Prada the court had expressly held that changes to administration and exe-
cution fell outside the scope of Art 7: [83].
7Ibid, at [36]-[38].
74Khan, above n 1, at [94].
751bid, at [104]-[105].
7%Ibid, at [107].
77 Minister of Home Affairs v Fisher [1980] AC 319, at 328 per Lord Wilberforce.
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the realities of a prisoner who expected to be released automatically by operation of law but instead -
thanks to retrospective legislation — found himself imprisoned for longer and subject to a new regime
for early release.

(c) Retrospective penal changes: Canada

In Canada v Whaling a similar situation arose.'”® Whaling concerned retrospective changes to the

Canadian Federal accelerated parole scheme (APR)."”” Whaling, a first-time non-violent offender,
was sentenced to a short term of imprisonment. APR, as it stood when Whaling was sentenced,
would automatically by operation of law send qualifying offenders to the parole board for consider-
ation against a lower threshold than normally applied. If the parole board had no reasonable grounds
for considering that the prisoner would violently reoffend then it had to release the prisoner.
Moreover, day parole was triggered earlier, after one sixth of the sentence. In 2011 the Canadian
Parliament abolished APR, with the changes applying retrospectively.'®* As a result, Whaling’s parole
date was changed to his detriment. Before the Canadian Supreme Court Whaling argued that these
retrospective changes to the conditions of his sentence were inconsistent with the prohibition against
double jeopardy contained in section 11(h) of the Charter.'®" At the heart of the appeal was the ques-
tion of whether these retrospective changes to the parole regime qualified as ‘punishment’ for the pur-
poses of section 11(h).'** The Canadian Supreme Court unanimously held that they did. Such changes
to parole, Wagner ] noted, could mean that a prisoner spends more time in penal custody. And
imprisonment is ‘the most severe deprivation of liberty known to the common law’.'® Thus because
of the changes a prisoner will enjoy a longer and more significant deprivation of liberty. Moreover,
under-sentence prisoners enjoy a constitutionally protected expectation of liberty derived from the
parole regime in force when they are sentenced.'®* A retrospective and punitive change to the condi-
tions of the original sentence will fall within the scope of section 11(h):'® thus retrospective changes
to parole may constitute new punishment. However, changes to that expectation could be justified by
the Crown.'®® Some changes to the parole system would amount to a new punishment, but not all. The
dominant consideration throughout was ‘the extent to which an offender’s settled expectation of lib-
erty has been thwarted by retrospective legislative action’.'®” Crucially, the court held that a retrospect-
ive change to parole which increases the period of incarceration before parole, is an additional
punishment. The offender had already been tried and sentenced, and the changes increased the pun-
ishment in force at the time he was sentenced. In fact, such changes qualify ‘as one of the clearest of
cases of a retrospective change that constitutes double punishment in the context of s 11(h).'*®
Moreover, it is a change that ‘directly results in an extension of the period of incarceration without
regard to the offender’s individual circumstances and without procedural safeguards’.'®® Turning to
the question of proportionality, and specifically whether the limit imposed by the Abolition of
Early Parole Act 2011 (AEPA 2011) on section 11(h) was justified, Wagner ] noted that the statute

178[2014] 1 SCR 392.

7Parole in Canada is governed by the federal Corrections and Conditional Release Act 1992. Until repealed, APR was
regulated by this Act.

180 Abolition of Early Parole Act 2011, available on the federal Ministry of Justice’s website at https://laws-lois.justice.gc.ca/
eng/AnnualStatutes/2011_11/page-1.html.

181Section 11(h) provides: ‘Any person charged with an offence has the right if finally acquitted of the offence, not to be
tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again’: Canada Act
1982, Pt L.

182Whaling, above n 178, at [49].

'SR v Wigglesworth [1987] 2 SCR 541, 562 per Wilson J. R (West) v Parole Board [2003] WLR 705, [49] per Hale LJ.

84 Cunningham, above n 137.

185Whaling, above n 178, at [54]-[56].

'8Under either the general limitation clause in s 1 of the Charter, or alternatively the principles of fundamental justice in s 7.

187Whaling, above n 178, at [60].

'*Ibid, at [60].

'®Ibid, at [63].
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was rationally connected to the policy objective of penal reform. However, the provisions of AEPA
2011 did not represent a minimal impairment of the right. Furthermore, the Crown had failed to dem-
onstrate why the prospective application of AEPA 2011 would not meet its legislative objectives, while
of course respecting the respondents’ constitutional rights. The changes to parole enacted in AEPA
2011 were disproportionate, and thus unconstitutional.

Whaling is a decision informed by a generous and purposive approach to the guarantee of rights.
As such, it more accurately reflects the realities of retrospective changes to schemes of early release.
The contrast with domestic and European jurisprudence is stark. The deference to the legislature
and executive, disguised through the emphasis on the execution or administration of a sentence falling
outside the scope of Article 7, drains that guarantee of any effective content in a context where it is
badly needed. It is, therefore, at odds with the European Court’s emphasis elsewhere on the principle
of rehabilitation.

Conclusion

One of the justifications for TORERA 2020 was public protection. Yet what TORERA 2020 gives with
one hand, it takes with the other. In the short term the Act will achieve its purpose, frustrating the
early release of several terrorist offenders. If that is seen as in the public interest, it must be remem-
bered that prisons are widely recognised as an important locus for radicalisation.'”® In the longer term
the changes in TORERA 2020 are likely to create feelings of unfairness and leave prisoners more sus-
ceptible to radicalisation. To put it another way ‘sentences perceived as punitive and unjust contribute
to the push factors’ of radicalisation.'”" And this is in a context where Muslim prisoners already feel
victimised.'”> Moreover, the TORERA 2020 changes also have a dangerous and self-defeating conse-
quence, as Jonathan Hall QC the Independent Reviewer of Terrorist Legislation noted.'”> Under
TORERA 2020 prisoners will only be released when the Parole Board decides it is safe to do so.
This means, as the Independent Reviewer of Terrorist Legislation pointedly noted, that those judged
to be the most dangerous of terrorist offenders will not be released until their sentence has expired. At
this point they will regain their liberty automatically and unconditionally.'”* Thus the changes in
TORERA 2020 represent a ‘cliff-edge’ in risk management terms. Whereas under the law as it
stood before TORERA 2020 an offender’s rehabilitation and reintegration could be effectively mana-
ged through licence conditions, these tools have now vanished in the very cases where they will be
needed the most. For changes justified based on public protection, this is indeed worrying.
TORERA 2020 was a typical legislative response to a security panic. But already the practice which
TORERA 2020 enacted is being more widely adopted. That the ECHR should have little or nothing to
offer in this context is surprising. But then, as we have seen, alternative interpretations are possible,
and are arguably now essential. In Khan the High Court concluded that Articles 5 and 7 of the
ECHR did not apply. It is, however, time to reconsider how these articles both apply in this important
context. The right to liberty, for instance, is evolving. Yet none of those evolutions feature in the
English jurisprudence. Cases are, of course, confined by their facts. Yet in a series of domestic
cases, raising the same or similar questions, our understanding of the right to liberty has not advanced
far. But when the jurisprudence of the European Court is carefully examined it is possible to see prin-
ciples developing that afford a better understanding of the right to liberty and security in this context.
Hence, we have observed that the European Court is now prepared to look behind the de jure head

1991 Acheson Summary of the Main Findings of the Review of Islamist Extremism in Prisons, Probation, and Youth Justice
(Ministry of Justice, 2016); Walker and Cawley, above n 33, at 265; ] Rushchenko “Terrorist recruitment and prison radical-
ization: assessing the UK experiment of “separation centres” (2019) 16 European Journal of Criminology 295, at 296 and 301.

“IRushchenko, ibid, at 302.

192Walker and Cawley, above n 33, at 265.

1931 Hall QC ‘Sentencing and release provisions in relation to terrorism offences’ available at https:/terrorismlegislation-
reviewer.independent.gov.uk/wp-content/uploads/2020/02/200207-Release-of-Terrorist-Offenders.pdf.

94bid, paras 21-23.
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sentence and examine the effective duration of a sentence in cases where remission is retrospectively
changed to the detriment of a prisoner’s right to liberty. Surveying the broader landscape of liberty, we
have also seen that the European Court has developed both the principle of rehabilitation and a greater
role for the right to security. Equally, we have seen that Article 5 can create a legitimate expectation of
liberty. This interpretation is no outlier, reflected as it is in comparable jurisdictions. Taken together
these developments represent a richer understanding of the right to liberty, which has significant con-
sequences for the rights of prisoners. Turning to Article 7 of the ECHR, Canadian law shows that a
more realistic approach is possible to the interpretation of what constitutes a ‘penalty’ for the purposes
of that article. To continue to hold, as English law does, that a penalty within the terms of Article 7 is
simply the maximum possible term of imprisonment ignores wider developments in contemporary
penal practice, particularly rehabilitation. Ensuring that offenders are effectively rehabilitated is of con-
siderable importance to both the offenders and society. This is particularly the case when dealing with
terrorist offenders. Furthermore, the current interpretation of Article 7 is at odds with the increasing
emphasis on rehabilitation developing under Article 5. Frequently, we are rightly informed that the
ECHR must be read as a whole, and crucially in such a way as to promote consistency and harmony
between its guarantees and protections.'”> A more coherent interpretation of the Convention here is
thus overdue.

195 Mihalache v Romania [2019] ECHR 54012/10, [92].

Cite this article: Edwards RA (2022). Justice for the blackest malefactors? Determinate prison sentences, early release, and the
ECHR. Legal Studies 42, 600-619. https://doi.org/10.1017/1st.2022.1

https://doi.org/10.1017/Ist.2022.1 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.1
https://doi.org/10.1017/lst.2022.1

	Justice for the blackest malefactors? Determinate prison sentences, early release, and the ECHR
	Introduction
	Background
	Terrorist Offenders (Restriction of Early Release) Act 2020
	Other changes to automatic release

	The broader political and constitutional context
	R (Khan) v Secretary of State for Justice
	The Article 5 challenge
	The nature of determinate dentencing
	The evolving nature of the right to liberty: Del R&iacute;o Prada v Spain
	The legitimate expectation of liberty of prisoners: ECHR
	Other Article 5 ECHR rights and principles
	The legitimate expectation of liberty: comparative approaches

	Retrospective penal changes
	General
	ECHR
	Retrospective penal changes: Canada

	Conclusion


