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Forward to the Past

A Critical Evaluation of the European Approach to Artificial Intelligence
in Private International Law

Jan von Hein

I. INTRODUCTION

On 2 October 1997, the Member States of the European Union (EU) signed the Treaty of
Amsterdam and endowed the European legislature with a competence in the field of private
international law that is now found in Article 81(2)(c) of the Treaty on the Functioning of
the European Union." In the following two decades, the EU created an expanding body of
private international law.” In particular, the Rome II Regulation on the law applicable to non-
contractual obligations was enacted on 11 July 2007.3 Only eleven months later, the Rome
I Regulation on the law applicable to contractual obligations was adopted.* Although both
Regulations are already rather comprehensive, gaps as well as inconsistencies remain.” In light of
the rapid technological development since 2009, the issue as to whether there is a need for
specific rules on the private international law of artificial intelligence (AI) has to be addressed.®
After the European Parliament’s JURI Committee had presented a proposal for a civil liability

' Atticle 61(c) in conjunction with Article 65(b) of the Treaty of Amsterdam [1997] OJ C340/173 establishing the
European Community; today Article 81(1) and (2)(c) of the Treaty on the Functioning of the European Union
[2012] OJ C326/01; for an early assessment, see ] Basedow, “The Communitarization of the Conflict of Laws under
the Treaty of Amsterdam’ (2000) 37 CML Rev 687; on more recent developments, ] von Hein, ‘EU Competence to
Legislate in the Area of Private International Law and Law Reforms at the EU Level” in P Beaumont and others (eds),
Cross-Border Litigation in Europe (2017) 19.

See G Riihl and ] von Hein, “Towards a European Code on Private International Law?’ (2015) 79 RabelsZ o1 et seq.
(hereafter Riihl and von Hein, “Towards a European Code’).

Regulation (EC) 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome 1II), [2007] OJ L 199/40; on the legislative history up to 2003, see ] von Hein, ‘Die
Kodifikation des europiischen Internationalen Deliktsrechts’ (2003) 102 ZVgIRWiss 528, 529-533; up to 2007, ] von
Hein, ‘Die Kodifikation des europiischen IPR der auBervertraglichen Schuldverhilinisse vor dem Abschluss?” (2007)
Versicherungsrecht 440; on the final compromise between the Council and the Parliament, see R Wagner, ‘Das
Vermittlungsverfahren zur Rom II-'VO’ in D Baetge, ] von Hein, and M von Hinden (eds), Die richtige Ordnung,
Festschrift fiir Jan Kropholler (2008) 715 (hereafter Wagner, ‘Das Vermittlungsverfahren’).

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I), 2008 O] L 177/6.

Riihl and von Hein, ‘“Towards a European Code’ (n 2) 713-715.

For a general survey, see L Wetenkamp, TPR und Digitalisierung: Braucht das Internationale Privatrecht ein Update?’
(Beitrige zum Transnationalen Wirtschaftsrecht Volume 161, April 2019) https:/telc.jura.uni-halle.de/sites/default/files/
Beitracge TWR/Heft161.pdf (hereafter Wetenkamp, ‘IPR und Digitalisierung’); on autonomous driving in particular,
see T Kadner Graziano, ‘Cross-Border Traffic Accidents in the EU: The Potential Impact of Driverless Cars, Study for
the JURI Committee’ (European Parliament, June 2016) www.europarl.curopa.cu/RegData/etudes/STUD/2016/
571302/IPOL_STU(2016)571362_EN.pdf (hereafter Kadner Graziano, ‘Driverless Cars’).
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regime for Al in April 2020, the European Parliament adopted — with a large margin - a
pertinent resolution with recommendations to the Commission on 20 October 2020.® This
resolution is part of a larger regulatory package on issues of ALY The draft regulation (DR)
proposed in this resolution is noteworthy not only with regard to the rules on substantive law that
it contains,'® but also from a choice-of-law perspective because it introduces new, specific
conflicts rules for Al-related aspects of civil liability.” In the following contribution, I analyse
and evaluate the European Parliament’s proposal against the background of the already existing
European regulatory framework on private international law, in particular the Rome I and
I Regulations.

II. THE CURRENT EUROPEAN FRAMEWORK

1. The Goals of PIL. Harmonisation

The basic economic rationale underlying the Rome Il Regulation is succinctly captured in its
Recital 6, which reads as follows:

The proper functioning of the internal market creates a need, in order to improve the predict-
ability of the outcome of litigation, certainty as to the law applicable and the free movement of
judgments, for the conflict-of-law rules in the Member States to designate the same national law
irrespective of the country of the court in which an action is brought.

This Recital epitomises the basic tenet of the methodology developed by Friedrich Carl von
Savigny in the nineteenth century, in other words, the goal of international decisional har-
mony."” The Commission’s explanation for its Rome I draft of 2003 is even more explicit with
regard to the deterrence of forum shopping: unless conflicts rules for non-contractual obligations
become unified, ‘[t]he risk is that parties will opt for the courts of one Member State rather than
another simply because the law applicable in the courts of this State would be more favourable
to them.” The explanation for the draft of 2003 also makes clear that a unification of tort
conflicts rests on a sound economic rationale, the reduction of transaction costs borne by the
parties. A European Regulation on tort conflicts ‘allows the parties to confine themselves to

European Parliament, Draft Report 2020/2014(INL) (European Parliament, 27 April 2020) www.europarl.europa.eu/
doceo/document/JURI-PR-650556_EN.pdf.

The text of this resolution is available at www.europarl.europa.eu/doceo/document/I'A-g-2020-0276_EN.pdf.

For an overview, see the Parliament’s press release ‘Parliament Leads the Way on First Set of EU Rules for Artificial
Intelligence’  (European  Parliament, 20 October 2020)  www.curoparl.europa.cu/news/en/press-room/
202010161PR89s544/parliamentleads-the-way-on-firstset-of-cu-rules-for-artificial-intelligence; on subsequent develop-
ments, see the overview by A Pato, “The EU’s Upcoming Regulatory Framework on Artificial Intelligence and Its
Impact on PIL’ (EAPIL Blog, 12 July 2021) https://eapil.org/2021/07/12/the-cus-upcoming-regulatory-framework-on-
artificial-intelligence-and-its-impact-on-pil.

© ®
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On those rules, see H Sousa Antunes, ‘Civil Liability Applicable to Artificial Intelligence: A Preliminary Critique of
the European Parliament Resolution of 2020" (SSRN, 8 January 2021) https://ssrn.com/abstract=3743242; G Wagner,
‘Haftung fiir Kiinstliche Intelligenz: Eine Gesetzesinitiative des Européischen Parlaments’ (2021) 29 ZEuP 545.

On the general issues of Al and private international law, see Wetenkamp, ‘IPR und Digitalisierung’ (n 6); see also the
conference report by S Amold, T Eick, and C Hornung, ‘Conference Report: Conflict of Laws 4.0 (Miinster,
Germany) (Conflict of Laws, 14 January 2020) https://conflictoflaws.net/2020/conference-report-conflict-of-laws-4-o-
munster-germany.

FC von Savigny, A Treatise on the Conflict of Laws (1880) 69 et seq.

Commission’s proposal for a regulation of the European Parliament and of the Council on the law applicable to non-
contractual obligations (Rome 1I), COM(2003) 427 final, reprinted in ] Ahern and W Binchy (eds), The Rome 11
Regulation on the Law Applicable to Non-Contractual Obligations (2009) 301, 303.

https://doi.org/10.1017/9781009207898.017 Published online by Cambridge University Press


http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/JURI-PR-650556_EN.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_EN.pdf
http://www.europarl.europa.eu/news/en/press-room/20201016IPR89544/parliament-leads-the-way-on-first-set-of-eu-rules-for-artificial-intelligence
http://www.europarl.europa.eu/news/en/press-room/20201016IPR89544/parliament-leads-the-way-on-first-set-of-eu-rules-for-artificial-intelligence
http://www.europarl.europa.eu/news/en/press-room/20201016IPR89544/parliament-leads-the-way-on-first-set-of-eu-rules-for-artificial-intelligence
http://www.europarl.europa.eu/news/en/press-room/20201016IPR89544/parliament-leads-the-way-on-first-set-of-eu-rules-for-artificial-intelligence
http://www.europarl.europa.eu/news/en/press-room/20201016IPR89544/parliament-leads-the-way-on-first-set-of-eu-rules-for-artificial-intelligence
https://eapil.org/2021/07/12/the-eus-upcoming-regulatory-framework-on-artificial-intelligence-and-its-impact-on-pil
https://eapil.org/2021/07/12/the-eus-upcoming-regulatory-framework-on-artificial-intelligence-and-its-impact-on-pil
https://eapil.org/2021/07/12/the-eus-upcoming-regulatory-framework-on-artificial-intelligence-and-its-impact-on-pil
https://ssrn.com/abstract=3743242
https://ssrn.com/abstract=3743242
https://conflictoflaws.net/2020/conference-report-conflict-of-laws-4-0-munster-germany
https://conflictoflaws.net/2020/conference-report-conflict-of-laws-4-0-munster-germany
https://conflictoflaws.net/2020/conference-report-conflict-of-laws-4-0-munster-germany
https://doi.org/10.1017/9781009207898.017

212 Jan von Hein

studying a single set of conflict rules, thus reducing the cost of litigation and boosting the
foreseeability of solutions and certainty as to the law.”# This rationale is particularly important
for tort conflicts, because, contrary to contract conflicts, a choice of the applicable law ex ante
was traditionally not available in many jurisdictions.” Even if the parties enjoy that possibility,
they will frequently not be able to exercise this right because they do not anticipate an accident
to happen.’® Accordingly, clear objective conflicts rules have significantly greater weight in tort
than in contract cases.'” This is an important factor facilitating the emergence of new technolo-
gies with cross-border implications, such as driverless cars.™

Moreover, the force of a practical example that would emanate from a successful codification
of European conflicts rules on Al must not be underestimated. Although the initial American
reaction towards the Rome II Regulation was rather critical, denouncing the final text as a
‘missed opportunity’ to transplant US doctrines to Europe," there is a palpable transatlantic
interest in recent European developments and the lessons that these may hold for the United
States.*® A well-known American conflicts scholar even recommended the Furopean codifica-
tion of tort conflicts as a model for further US legislation.” While the ‘end of history” for private
international law (i.e. a full convergence of US and European conflict of laws in torts),™ is still a
long road ahead, a successful EU legislation on the law applicable to liability issues of Al will
certainly increase the prospects for creating harmonised conflicts rules in this area on a

global level.

2. The Subject of Liability

Both the Rome I and II Regulations only address the liability of natural persons® and ‘com-
panies and other bodies, corporate or unincorporated’.* Thus, the question arises as to whether
an Al system could be classified as another ‘unincorporated body” within the meaning of these
provisions.” There is a parallel discussion about attributing legal personality to Al-systems in
substantive private law.2® Although the mere wording of the English version of the Rome I and II

 Ibid, 305.

> See ] von Hein, ‘Art 14 Rome II para 1" in GP Calliess and M Renner (eds), Rome Regulations — Commentary (3rd
ed. 2020) with further references.

G Hohloch, ‘Place of Injury, Habitual Residence, Closer Connection and Substantive Scope: The Basic Principles’
(2007) 9 YBPIL 1.

"7 1bid, 2.

Cf. Kadner Graziano, ‘Driverless Cars’ (n 6) 57.

19 SC Symeonides, ‘Rome IT and Tort Conflicts: A Missed Opportunity’ (2008) 56 Am | Comp L 173; but cf. the balanced
evaluation by P Hay, ‘Contemporary Approaches to Non-Contractual Obligations in Private International Law
(Conflict of Laws) and the European Community’s “Rome II” Regulation’ (2007) 7 EuLF I137, I-1s1, who calls the
Rome II Regulation a ‘major achievement'.

Cf. SC Symeonides, “The American Revolution and the European Evolution in Choice of Law: Reciprocal Lessons’
(2008) 82 Tul L Rev 1741.

PJ Kozyris, ‘Rome II: Tort Conflicts on the Right Track! A Postscript to Symeon Symeonides “Missed Opportunity”
(2008) 56 Am | Comp L 471.

For an carlier assessment of the perspectives for a convergence of US and European approaches to tort conflicts, see
] Kropholler and ] von Hein, ‘From Approach to Rule-Orientation in American Tort Conflicts?” in JAR Nafziger and
SC Symeonides (eds), Law and Justice in a Multistate World: Essays in Honor of Arthur T von Mehren (2002) 317.

3 Rome I, Article 19 (1) 2nd sentence; Rome 11, Article 23(2).

Rome I, Article 19(1) 1st sentence; Rome II, Article 23(1).

See Wetenkamp, ‘IPR und Digitalisierung’ (n 6) 16 et seq.

See, e.g., G Teubner, ‘Digitale Rechtssubjekte? Zum Privatrechtlichen Status Autonomer Softwareagenten’ (2018) 218
AcP 155; cf. also, from the perspective of public international law, T" Burri, ‘International Law and Artificial
Intelligence’ (2017) 60 German Yb Int'l L 91, 95—98.
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Regulations would arguably allow such an innovative interpretation, other linguistic versions
suggest a narrower, more traditional reading of the Regulations (e.g. the German one, which
speaks of ‘Gesellschaften, Vereine und juristische Personen’). Since the law applicable to legal
personality is not yet determined by EU private international law, but remains subject to
domestic choice-of-law rules within the boundaries of the freedom of establishment,*” it would
be unwise to burden the Rome I and Il Regulations with a regulatory aspect that is, from the
point of view of international contract and tort law, merely an incidental question. Thus, the law
applicable to legal personality will have to be determined by other measures, e.g. by a regulation
based on the draft presented by the European Group for Private International Law in 2016.2*

3. Non-Contractual Obligations: The Rome Il Regulation

a. Scope
The Rome II Regulation determines the law applicable to non-contractual obligations, in
particular torts. The notion of ‘non-contractual obligation” must be interpreted as an autono-
mous concept.® It covers both strict and fault-based liability.3” Generally speaking, all types of
harm or damage are covered, such as physical damage to property, pure economic loss, and
immaterial harm.> The Rome Il Regulation is limited to civil and commercial matters;**
notably, it does not cover the liability of the state for acts and omissions in the exercise of state
authority.?* Thus, the law applicable to a Member State’s liability for the use of Al for the
purpose of international police surveillance or military operations, for example, is determined by
domestic choice-of-law rules.3* Moreover, the Rome Il Regulation is not applicable to non-
contractual obligations arising out of violations of privacy and rights relating to personality,
including defamation.? Therefore, the law applicable to any kind of use of Al that violates a
person’s right to privacy or causes damage to their reputation must still be determined by
domestic choice-of-law rules, such as Articles 40—42 of the German EGBGB.3° Finally, although
the rules of the Rome Il Regulation are of European origin, they shall be applied whether or not
the law specified by them is the law of an EU Member State.3” Thus, according to this principle
of ‘universal application’, even if an Al system operated by a British company causes damage to a

*7 'TFEU, Articles 49 and 54; see ] von Hein, ‘Corporations in European Private International Law: From Case-Law to
Codification?’ (2015) 17 JYIL go.

European Group for Private International Law, Draft Rules on the Law Applicable to Companies and Other Bodies,
Milan (GEDIP, 1618 September 2016) https://gedip-egpil.eu/wp-content/uploads/2016/09/Societe-TxtSousGroup-1
.pdf; for closer analysis, see ] von Hein, ‘Der Vorschlag der GEDIP fiir eine EU-Verordnung zum Internationalen
Gesellschaftsrecht’ in B Hess, E Jayme, and HP Mansel (eds), Europa als Rechts- und Lebensraum, Liber Amicorum
fiir Christian Kohler (2018) 551.

Rome II, Recital 11 2nd sentence; on the principle of autonomous interpretation of Rome I, see CJEU, Case C-350/14
Florin Lazar v Allianz SpA (10 December 2015) para 21 (hereafter CJEU, Florin Lazar).

Rome II, Recital 11 3rd sentence.

3" Rome II, Article 2(2); CJEU, Florin Lazar (n 29) para 22.

Rome 11, Article 1(1) 1st sentence.

Rome 11, Article 1(1) 2nd sentence.

On international governmental liability for German military operations in Afghanistan, see BGHZ 212, 173
(Bundesgerichtshof 11 ZR 140/5).

3> Rome II, Article 1(2)(g).

Einfithrungsgesetz zum Biirgerlichen Gesetzbuch (EGBGB) — Introductory Act to the Civil Code of September 21,
1994, Federal Law Gazette 1994 1 2494, as amended by the Gesetz zum Internationalen Giiterrecht und zur Anderung
von Vorschriften des Internationalen Privatrechts, Federal Law Gazette 2018 1 2573, 2580; English translation by
J Mérsdorf-Schulte available at www.gesetze-im-internet.de/englisch_bgbeg/.

37 Rome II, Article 3.

28
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person in Switzerland, the court of an EU Member State will determine the law applicable to
such a case pursuant to the Rome IT Regulation.3®

b. The General Rule (Article 4 Rome 1I)

The basic rule for torts in general is found in Article 4(1) Rome II, which refers to the place of
injury. Recital 15 Rome II acknowledges that ‘lex loci delicti is the basic solution for non-
contractual obligations in virtually all the Member States’. Nevertheless, the diverging interpret-
ations of this principle by various Member States’ legislatures and courts in complex cases (place
of injury, place of acting, or even both under the so-called theory of ubiquity) had in the past led
to considerable legal uncertainty.? The preference for the place of injury is justified because,
generally speaking, it strikes ‘a fair balance” between the interest of the person claimed to be
liable to foresee the applicable law and the interests of the person sustaining the damage.** From
an economic point of view, the place of injury will usually lead to a fair distribution of the costs
for obtaining the relevant legal information: In most cases, the person claimed to be liable
should be able to anticipate that his or her acts may cause harm in another country, whereas
the victim should be able to rely on the legal standard of the environment to which he or she
exposed his or her body or property.* While the tortfeasor is thus forced to internalise the costs
for negative externalities arising in other countries,* the victim is given the opportunity to
structure his or her insurance in accordance with the law to which he or she is presumably
accustomed.® Since Article 4(1) Rome 11 is based on the idea of striking ‘a fair balance’” between
the alleged tortfeasor and victim, this neutral provision must not be interpreted in a one-sided
fashion that favours the plaintiff. The Rome II Regulation does not, as a general principle,
embrace the plaintiff-friendly principle of ubiquity found in German or ltalian private inter-
national law.#

3% For further details, see A Halfmeier, ‘Article 2 Rome 1I paras 1-8" in GP Calliess and M Renner (eds), Rome
Regulations: Commentary (3rd ed. 2020).

39 See Rome II, Recital 15: “The principle of the lex loci delicti commissi is the basic solution for non-contractual
obligations in virtually all the Member States, but the practical application of the principle where the component
factors of the case are spread over several countries varies. This situation engenders uncertainty as to the law
applicable’; ¢f. T Kadner Graziano, ‘General Principles of Private International Law of Tort in Europe’ in
J Basedow, H Baum, and Y Nishitani (eds), Japanese and European Private International Law in Comparative
Perspective (2008) 243, 247; A Nuyts, ‘La regle générale de conflit de lois en matiere non contractuelle dans le
Reglement Rome II' (2008) Rev dr comm belge 489, 492.

4° Rome 1I, Recital 16: ‘Uniform rules should enhance the foreseeability of court decisions and ensure a reasonable

balance between the interests of the person claimed to be liable and the person who has sustained damage.

A connection with the country where the direct damage occurred (lex loci damni) strikes a fair balance between

the interests of the person claimed to be liable and the person sustaining the damage, and also reflects the modern

approach to civil liability and the development of systems of strict liability.”

J von Hein, Das Giinstigkeitsprinzip im Internationalen Deliktsrecht (1999), 217—220; K Thorn, ‘Art 4 Rome II para 1’ in

C Griineberg, Biirgerliches Gesetzbuch (81st ed. 2022).

FG Alférez, “The Rome II Regulation: On the Way Towards a European Private International Law Code’ (2007)

EuLF 1-77, I-84; L de Lima Pinheiro, ‘Choice of Law on Non-Contractual Obligations between Communitarization

and Globalization: A First Assessment of EC Regulation Rome II" (2008) 44 RDIPP s, 16.

Cf. ] Basedow, ‘EC Conflict of Laws: A Matter of Coordination’ in L. de Lima Pinheiro (ed), Semindrio Internacional

sobre a Comunitarizagao do Direito Internacional Privado (2005) 26; A Junker, ‘Die Rom II-Verordnung: Neues

Internationales Deliktsrecht auf europiischer Grundlage’ (2007) NJW 3675, 3678 (noting that the place of injury will

frequently coincide with the victim’s habitual residence); T Petch, “The Rome II Regulation: An Update, Part I’

(2000) JIBLR 449, 454-

# Article 40(1) of the German EGBGB (n 30); Article 62(1) of the Italian Code on Private International Law of May 31,
1995, Legge n. 218, Riforma del sistema italiano di diritto internazionale privato, Supplemento ordinario n 68 alla
Gazzetta Ufficiale n 128, June 3, 1995, reprinted in (1997) 61 RabelsZ 344 (hereafter Italian PIL Code); cf. A Junker,

+
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The Rome II Regulation contains a significant number of specific rules for special torts.#
This considerably reduces the weight that the general rule has to carry, which applies only
‘unless otherwise provided for in this Regulation’#** The main group of cases of practical
importance that are exclusively governed by the general rule instead of specific rules are traffic
accidents.*” However, even in this regard, the scope of application of Article 4 Rome II is limited
in practice. The full communitarisation of private international law is impeded by the fact that
there already exist two supranational instruments dealing with important areas of tort conflicts,
namely, the Hague Convention on the law applicable to Traffic Accidents (HCTA) and the
Hague Convention on the law applicable to Products Liability (HCP).#* Both conventions
count several EU Member States among their parties.*” Those Member States were (and are)
unwilling to withdraw from the respective conventions.” Since the EU could arguably not
terminate their membership without their consent, rules governing the collision between EU
conflicts rules and the Hague conventions had to be invented.” The solution finally codified in
the Rome Il Regulation provides that the Regulation does not prejudice the application of
existing conventions that contain conflicts rules for non-contractual obligations.” The Rome II
Regulation takes precedence, however, over conventions concluded exclusively between two or
more of them insofar as such conventions concern matters governed by the Regulation.>® Since
both pertinent Hague conventions have a sizeable number of non-EU state parties, this excep-
tion is of little practical use.>* Even if a traffic accident is only connected with, for example,
France and Germany, French courts have to apply the HCTA, whereas a German court must
determine the applicable law under the Rome II Regulation.” Thus, in two of the most
important areas of tort conflicts, traffic accidents and product liability, Furopean private
international law remains fragmented and continues to offer ample possibilities of forum
shopping.®® This situation is exacerbated by the fact that the Rome II Regulation excludes the

‘Kollisionsnorm und Sachrecht im IPR der unerlaubten Handlung’ in R Michaels and D Solomon (eds), Liber

Amicorum Klaus Schurig (2012) 81, 82 et seq.

Rome II, Articles 5 to 9.

45 Rome II, Article 4(1).

47 On this group of cases, see ] von Hein, ‘Article 4 and Traffic Accidents’ in ] Ahern and W Binchy (eds), The Rome 11
Regulation on the Law Applicable to Non-Contractual Obligations (2009) 153; A Junker, ‘Das Internationale
Privatrecht der StraBenverkehrsunfille nach der Rom II-Verordnung' (2008) JZ 169; T Kadner Graziano,
‘Internationale Verkehrsunfille” (2011) ZVR 40.

# Hague Convention on the Law Applicable to Traffic Accidents of May 4, 1971, in Hague Conference on Private

International Law (ed), Statute — Conventions — Protocol — Principles, The Hague 2020, No. 19; English text also

available at www.hcch.net/index_en.php?act=conventions.text&cid=81; Hague Convention on the Law Applicable to

Products Liability of October 2, 1973, in Hague Conference on Private International Law (ed), Statute —

Conventions — Protocol — Principles, The Hague 2020, No. 22 and (1973) 37 RabelsZ 594.

HCTA: Austria, Belgium, Croatia, Czech Republic, France, Latvia, Lithuania, Luxembourg, The Netherlands,

Poland, Slovakia, Slovenia, Spain; HCP: Croatia, Finland, France, Luxembourg, the Netherlands, Slovenia, Spain.

% On the negotiations, see the detailed account by Wagner, ‘Das Vermittlungsverfahren’ (n 3) 726 et seq.

For a closer analysis of the problems under public international and EU law, see C Briere, ‘Réflexions sur les

interactions entre la proposition de reglement “Rome II” et les conventions internationales’ (2005) 132 Clunet 677.

>* Rome II, Article 28(1); see G Garriga, ‘Relationships Between “Rome II” and Other International Instruments’, (2007)

9 YbPIL 137.

Rome II, Article 28(2).

>+ HCTA: Belarus, Bosnia & Hercegovina, Macedonia, Montenegro, Morocco, Serbia, Switzerland, Ukraine; HCP:
Macedonia, Montenegro, Norway, Serbia.

>> H Ofner, ‘Die Rom II-Verordnung — Neues Internationales Privatrecht fiir auBlervertragliche Schuldverhiltnisse in

der Europiischen Union’ (2008) ZfRV 2008, 1315 et seq.

A Staudinger, ‘Das Konkurrenzverhiltnis zwischen dem Haager Stralenverkehrsiibereinkommen und der Rom 1I-

VO’ in D Baetge, ] von Hein, and M von Hinden (eds), Die richtige Ordnung, Festschrift fiir Jan Kropholler (2008),
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possibility of renvoi.>” Thus, cases involving driverless cars, for example, may be subject to
different laws in various Member States.>®

The lex loci damni®® is displaced in cases where the person claimed to be liable and the
person sustaining the damage both have their habitual residence in the same country at the time
when the damage occurs.® This rule had been familiar to many European codifications already
before Rome 11 was enacted.” Again, it is a legitimate expression of the basic economic rationale

underlying the Regulation: ‘{Iln most cases the common residence rule guarantees lower

litigation costs, more efficient court administration, and international harmony of decisions’.®?

Usually, parties who share a common habitual residence will litigate in the country where they
live; moreover, their insurance coverage will, in most cases, be structured according to the
standards prevailing in this country.®

Article 4(1) and (2) Rome II are coupled with an escape clause that is meant to provide for a
sufficient degree of judicial discretion in the individual case.** The final paragraph, which is
rather an open-ended standard than a rule, combines a fairly general approach in its first
sentence (manifestly closer connection) with a particular example of such a connection
(relationship between the parties, for example, a contract) in its second sentence. As Recital
14 Rome 1II shows, the drafters of the Regulation were mindful of the tension between ‘the
requirement of legal certainty’ on the one hand and the ‘need to do justice in individual cases’
on the other. The Recital explains that

this Regulation provides for a general rule but also for specific rules and, in certain provisions,
for an ‘escape clause’” which allows a departure from these rules where it is clear from all the
circumstances of the case that the tort/delict is manifestly more closely connected with another

671; T Thiede and M Kellner, “Forum shopping” zwischen dem Haager Ubereinkommen iiber das auf

Verkehrsunfille anzuwendende Recht und der Rom-1I-Verordnung’ (2007) Versicherungsrecht 1624.
7 Rome II, Article 24.
58 See in more detail Kadner Graziano, ‘Driverless cars’ (n 6) 37 ef seq.
%9 Rome II, Article 4(1).
% Rome 1I, Article 4(2).
® For example, EGBGB, Article 40(2) (n 36); Article 2(3) Wet Conflictenrecht Onrechtmatige Daad of April 11, 2001,
(2001) Staatsblad van het Koninkrijk der Nederlanden, No 1go, German translation in (2004) IPRax 157, now repealed
and substituted by Article 159 Book 10 of the Dutch Civil Code, 19 May 2011, (2011) Staatsblad van het Koninkrijk der
Nederlanden, No 272, English translation in (2011) 13 YbPIL 657, which mandates an analogous application of the
Rome II Regulation to cases outside of its scope; Article 9g(1) No 1 Loi du 16 juillet 2004 portant le Code de droit
international privé (Belgian Law of July 16, 2004, holding the Code of Private International Law), (2004) Moniteur
Belge 57344 (French/Dutch), official German translation in (2005) Belgisch Staatsblad 48274, English translation in
(2006) 70 RabelsZ 358; some codifications take citizenship into account as well, for example, Article 62(2) Italian PIL
Code (n 44); Article 45(3) of the Portuguese Civil Code (Cédigo Civil Portugués) Decreto-Lei (n 47) 344 of November
25, 1966, in W Riering (ed), IPR-Gesetze in Europa (1997) 108.
T Dornis, ‘When in Rome, Do as the Romans Do? A Defense of the Lex Domicilii Communis in the Rome II-
Regulation’ (2007) EuLF Is2, I157; it is not convincing to argue that the parties could reach the same result by
choosing the applicable law pursuant to Article 14 Rome II, see H Unberath, ] Cziupka and S Pabst ‘Article 4 Rome 11
para 63" in T Rauscher (ed), Europdisches Zivilprozess- und Kollisionsrecht (EuZPR/EuIPR), Kommentar, Volume 3:
Rom I-VO, Rom 1I-VO (4th ed. 2016), because it will in many cases be impossible to reach a consensus on the
applicable law after the accident has occurred; cf. G Riihl, ‘Article 4 Rome II para 85" in B Gsell and others (eds),
Beck-Online Groftkommentar (1 December 2017).
Cf. A Junker, ‘Article 4 Rome II para 37" in F' J Siicker and others (eds), Miinchener Kommentar zum Biirgerlichen
Gesetzbuch, Volume 13: Internationales Privatrecht 11 (8th ed. 2021); T Kadner Graziano, ‘Le nouveau droit inter-

v

62

6

»

national privé communautaire en matiere de responsabilité extracontractuelle’ (2008) 97 Rev crit dr int priv 445, 462;
C von Bar and P Mankowski, Internationales Privatrecht Volume 2 (2nd ed. 2019) para 188.
% Rome II, Article 4(3).
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country. This set of rules thus creates a flexible framework of conflict-of-law rules. Equally, it
enables the court seised to treat individual cases in an appropriate manner.

Finally, Article 14 Rome II provides for a modemn and liberal approach to party autonomy for
non-contractual obligations, allowing a choice of the applicable law both ex post and, provided
certain conditions are met, ex ante.®> The reasons for this liberal approach are spelled out in the
first sentence of Recital 31: “T'o respect the principle of party autonomy and to enhance legal
certainty, the parties should be allowed to make a choice as to the law applicable to a non-
contractual obligation.” Party autonomy enhances legal certainty in two ways.*® First, the flexible
approach of the Regulation, which is characterised by a rather generous array of escape
clauses,7 introduces a potential source of litigation that must be balanced by giving parties
the possibility of quickly resolving any dispute on the applicable law.®® Secondly, the substantive
laws of the Member States are characterised by significant divergences as far as the proper
boundaries between tort and contract law are concerned. This is particularly true for cases such
as pre-contractual liability, liability for pure economic loss, and the protection of third persons
who are not a party to an existing contract with the person claimed to be liable.®® Thus, parties
who want to avoid a protracted litigation on issues of classification are well advised to choose the
law applicable not only to their contractual obligations, but also to their non-contractual
obligations.”®

c. The Rule on Product Liability (Article 5 Rome II)
With regard to product liability, Article 5 Rome II strives to create a balance between an effective
protection of the victim, who is often a consumer and typically regarded as the weaker party, on
the one hand, and the producer’s interest in foreseeability of the applicable law, on the other.”
Article 5(1) Rome II presupposes a damage ‘caused by a product’. The notion of ‘product’
must be interpreted autonomously;”* the Commission’s Explanatory Memorandum of 200373

% For a comprehensive monographic treatment, see A Vogeler, Die freie Rechtswahl im Kollisionsrecht der

aufiervertraglichen Schuldverhdlinisse (2013).

A Briggs, Agreements on Jurisdiction and Choice of Law (2008) para 10.72 (‘entirely rational, and a great step forward’);

Editorial Comments, (2007) 44 CML Rev 1567, 1570 (‘[L]egal certainty for the parties is the winner’); . O’Hara

O’Connor and L Ribstein, ‘Rules and Institutions in Developing a Law Market: Views from the United States and

Europe’ (2008) 82 Tul L Rev 2147, 2167 et seq.; but cf. also TM de Boer, ‘Party Autonomy and Its Limitations in the

Rome II Regulation’ (2007) 9 YBPIL 19, 22 (criticising Recital 31 as ‘not very convincing’) (hereafter de Boer, ‘Party

Autonomy’).

In particular Rome 11, Articles 4(3) and s5(2).

A functional complementarity ignored by de Boer, ‘Party Autonomy’ (n 66) 22.

% C von Bar and U Drobnig, Study on Property Law and Non-Contractual Liability as They Relate to Contract Law

(European Commission — Health and Consumer Protection Directorate-General, SANCO/2002/Bs/o10, 2004).

J von Hein, ‘Rechtswahlfreiheit im Internationalen Deliktsrecht’ (2000) 64 RabelsZ 595, 601; P Picht, ‘Article 14 Rome

IT para 18’ in T Rauscher (ed), Europdisches Zivilprozess- und Kollisionsrecht EuZPR/EulPR Kommentar, Volume 3:

Rom I-VO, Rom 1I-VO (4th ed. 2016).

7 Cf. Rome II, Recital 20.

A Junker ‘Article 5 Rome II para 13" in F ] Sicker and others (eds), Miinchener Kommentar zum Biirgerlichen

Gesetzbuch, Volume 13: Internationales Privatrecht IT (8th ed. 2021); M Lehmann, ‘Article 5 Rome II para 24’ in

R Hiitege and HP Mansel (eds), Biirgerliches Gesetzbuch: Rom Verordnung, Nomos-Kommentar, Volume 6:

EuErbVO, HUP (3rd ed. 2019) (hereafter Lehmann, ‘Article 5 Rome 1T para 24).

73 Commission’s Proposal for a Rome II Regulation (n 13), COM(2003) 427 final, 14; concurring A Junker ‘Article
5 Rome II para 3" in FJ Siicker and others (eds), Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Volume 13:
Internationales Privatrecht 11 (8th ed. 2021); Lehmann, ‘Article 5 Rome Il para 24’ (n 72); K Thorn, ‘Article 5 Rome 11
para 3’ in C Griineberg (ed), Biirgerliches Gesetzbuch (81st ed. 2022); H Unberath, ] Cziupka, and S Pabst, ‘Article
5 Rome II para 38" in T Rauscher (ed), Europdisches Zivilprozess- und Kollisionsrecht (EuZPR/EulPR), Kommentar,
Volume 3: Rom I-VO, Rom II-VO (4th ed. 2016); O Remien, ‘Art. 5 Rome II para 4" in HT Soergel, Biirgerliches
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refers to the definition found in the EU Directive on Product Liability.”* The substantive EU
law on product liability so far only applies to physical goods.” Thus, strict liability for data
processing cannot be based on the current Product Liability Directive.” A working group hosted
by the European Law Institute has recently published a paper on giving the Product Liability
Directive a digital ‘update’, but this reform process is still in its first stages.”” Although the rules of
the current Product Liability Directive may be extended to cover standard software delivered on
a DVD, for example,78 it is controversial whether software that was designed to meet the specific
needs of the customer could be classified as a ‘product’.”” Those delineations are generally
transferred to Article 5(1) Rome I1.% In cases of autonomous driving, however, the software will
be sold as an integral part of a car. In cases where software is embedded in a physical good, both
the Product Liability Directive and Article 5(1) Rome II apply.™

The cascade of connections found in Article 5 Rome II is structured as follows: first, parties
may choose the law applicable to product liability claims under the general provision on party
autonomy.* Likewise, the Rome II Regulation provides for an accessory connection of product
liability claims to a pre-existing relationship, such as a contract, between the parties.*> Both steps
constitute major improvements compared to the Hague Convention on the law applicable to
product liability,* which failed to include such rules.

Secondly, if both parties have their habitual residence in the same country, the law of that
state applies.”

Gesetzbuch mit Einfiihrungsgesetz und Nebengesetzen BGB, Volume 27/1: Rom 1I-VO; Internationales Handelsrecht;

Internationales Bank- und Kapitalmarktrecht (13th ed. 2019) (hereafter Remien, ‘Art. 5 Rome II para 4).

Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative

provisions of the Member States concerning liability for defective products [1985] O] L 210/29 (Product Liability

Directive); as amended by Directive 1999/34/EC of the European Parliament and of the Council of 10 May 1999,

[1999] OJ L 141/20.

Product Liability Directive, Article 2 1st sentence; see G Wagner, ‘§ 2 ProdHaftG para 15" in FJ Siicker and others

(eds), Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Volume 7: Schuldrecht — Besonderer Teil 1V (8th

ed. 2020) (hereafter Wagner, ‘§ 2 ProdHaftG para 15”); ] Oechsler, ‘§ 2 ProdHaftG para 64 in ] von Staudinger (ed)

Kommentar zum Biirgerlichen Gesetzbuch mit Einfiihrungsgesetz und Nebengesetzen, Buch 2: Recht der

Schuldverhdltnisse, §§ 826-829; ProdHaftG (Unerlaubte Handlungen 2, Produkthaftung) (2014) (hereafter Oechsler,

‘§ 2 ProdHaftG para 64); on product liability in the USA, cf. Restatement (Third) of Torts: Products Liability § 19

(1998), with further references in Comment d; for closer analysis, see WC Powers Jr., ‘Distinguishing Between

Products and Services in Strict Liability” (1984) 62 NCL Rev 415, 418, 425; MD Scott, “T'ort Liability for Vendors of

Insecure Software: Has the Time Finally Come?” (2008) 67 Md L Rev 425; FE Zollers and others, ‘No More Soft

Landings for Software: Liability for Defects in an Industry that Has Come of Age’ (2005) 21 Santa Clara Computer and

High Tech L] 745.

T Hoeren, ‘Review of “Nils Jansen, Die Struktur des Haftungsrechts™ (2004) 121 SavZ/Germ 590, 593.

77 C Twigg-Flesner (ed), Guiding Principles for Updating the Product Liability Directive for the Digital Age (2021),
available at https://europeanlawinstitute.cu/fileadmin/user_upload/p_eli/Publications/ELI_Guiding_Principles_for_
Updating_the_PLD_for_the_Digital_Age.pdf.

78 Wagner, ‘§ 2 ProdHaftG para 15” (n 75); Oechsler, ‘§ 2 ProdHaftG para 64’ (n 75).

79 See, for example, Oechsler, ‘§ 2 ProdHaftG para 69’ (n 75) (affirmative); and Wagner, ‘§ 2 ProdHaftG para 15" (n 75)

(negative), both with further references.

H Unberath, ] Cziupka, and S Pabst, ‘Art. 5 Rome II para 40’ in T Rauscher (ed), Europdisches Zivilprozess- und

Kollisionsrecht (EuZPR/EulPR), Kommentar, Volume 3: Rom I-VO, Rom II-VO (4th ed. 2016); Remien, ‘Article

5 Rome II para 4" (n 73).

G Wagner, ‘§ 2 ProdHaftG para 21" in F] Sicker and others (eds), Miinchener Kommentar zum Biirgerlichen

Gesetzbuch, Volume 7: Schuldrecht — Besonderer Teil IV (8th ed. 2020).

Rome 1II, Article 14.

Rome 1II, Article 5(2).

See Sub-section 11 3(b).

Rome II, Articles 4(2) and 5(1).
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Thirdly, if none of the above applies, Article 5(1) Rome II basically refers to the law of the state
where the product was marketed, provided that the place of marketing coincides with one of
three other territorial factors (the victim’s habitual residence, the place where the product was
acquired, the place of injury) and that the person claimed to be liable (usually the producer)
could reasonably foresee the marketing of the product or a product of the same type in this
country. Contrary to specific provisions on product liability, for example in Italy®® or
Switzerland,”” Article 5(1) Rome II is not an alternative connection, but ranks the connecting
factors in a hierarchical order. Firstly, the law applicable is that of the victim’s habitual
residence, provided that (1) it coincides with the place of marketing and (2) the producer does
not succeed at proving that he could not foresee the marketing of this or a similar product in this
country.™ If one of those conditions (marketing, foreseeability) is not met, the law of the country
in which the product was acquired applies, again subject to a coincidence with the place of
If the applicable law cannot be determined at this
stage, the law of the country in which the ‘damage [read: injury] occurred’, applies, if at least in

marketing and the test of foreseeability.®

this country the two additional requirements (marketing, foreseeability) are met.® If all of the
three countries enumerated in Article 5(1) Rome II do not pass the test of foreseeability, the
applicable law is that of the producer’s habitual residence.

This rather unwieldy ‘cascade system of connecting factors’" fails to achieve wholly convin-
cing results. First, even after the Rome II Regulation has been in force now for more than a
decade, it has not induced a single Member State, which is a party to the HCP, to denounce this
convention. On the contrary, under Article 28 Rome II, the HCP takes precedence over the
Rome II Regulation. The result is that, since 2009, Europeans have two different regimes on
product liability conflicts which are both influenced by a similar methodology (grouping of
contacts), but which do not yield uniform results in practice.

While Recital 20 explains that the ‘conflict-of-law rule in matters of product liability should
meet the objectives of fairly spreading the risks inherent in a modern high-technology society,
protecting consumers’ health, stimulating innovation, securing undistorted competition and
facilitating trade,” it must be kept in mind that Article 5(1) Rome II is not limited to business-to-
consumer (B2C) cases, but applies to business-to-business (B2B) cases as well.

Since the connecting factor that enjoys primacy in the basic rule®* is relegated to the last rung
of the ladder in cases of product liability,”* drawing the line between general tortious liability
and product liability is decisive in traffic accidents involving autonomous cars.”* Thus, one may
argue that there is a need for a special conflicts rule for those cases. A further complication arises
from the above-mentioned fact that, in quite a number of member states, the law applicable to
traffic accidents or product liability is still not determined by the Rome II Regulation, but by the
pertinent Hague Conventions of the early 1970s (see Sub=section I1.3(b)). Therefore, even an
amendment to the Rome II Regulation would not create European legal unity in this regard.

8 Article 63 of the Italian PIL Code (1 44).

7 Article 135 of the Swiss PIL Code of 18 December 1987, SR 291, available at www.fedlex.admin.ch/eli/cc/1988/1776_
1776_1776/de.

8 Rome 1I, Article 5(1)(a).

89 Rome 1I, Article 5(1)(b).

9 Rome II, Article 5(1)(c).

Rome II, Recital 20.

* Rome II, Article 4(1) place of damage.

93 Rome 11, Article 5(1)(c).

See Kadner Graziano, ‘Driverless cars’ (n 6).
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d. Special Rules in EU Law (Article 27 Rome II)

Pursuant to Article 27 Rome 1I, special EU conflicts rules take precedence over Rome 1I. In
particular, the conflicts rules of the General Data Protection Regulation®> may be relevant in cases
involving AL In the course of the preparation of the Rome IT Regulation, industry lobbies argued
for codifying the ‘country of origin™approach as a choice-of-law rule.9” While those attempts
failed, Article 27 Rome II explicitly states that ‘provisions of Community law which, in relation to
particular matters, lay down conflictoflaw rules relating to non-contractual obligations™ take
precedence over the Regulation. Moreover, Recital 35 Rome II adds that the Regulation:

should not prejudice the application of other instruments laying down provisions designed to
contribute to the proper functioning of the internal market insofar as they cannot be applied in
conjunction with the law designated by the rules of this Regulation. The application of
provisions of the applicable law designated by the rules of this Regulation should not restrict
the free movement of goods and services as regulated by Community instruments, such as ...
[the] Directive on electronic commerce[?®].

The precise reach of this exhortation is hard to define because the Directive on electronic
commerce itself takes the somewhat schizophrenic position that it does not contain conflict-of-
law rules,” while at the same time laying down the country-of-origin principle in its Article 3(1)
and (2)."°° With regard to violations of rights of personality, a field not covered by Rome II, the
CJEU tried to clarify matters as follows:'

Article 3 of Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular electronic commerce, in
the Internal Market (“Directive on electronic commerce”), must be interpreted as not requiring
transposition in the form of a specific conflictoflaws rule. Nevertheless, in relation to the
coordinated field, Member States must ensure that, subject to the derogations authorized in
accordance with the conditions set out in Article 3(4) of Directive 2000/31, the provider of an
electronic commerce service is not made subject to stricter requirements than those provided for
by the substantive law applicable in the Member State in which that service provider is established.

If the European legislature were to codify special conflicts rules on Al, such a regulation would
not only supersede the Rome II Regulation pursuant to its Article 27, but arguably also take
precedence over the Hague Conventions. The respective Articles 15 of the HCTA and the HCP
state that the Hague Conventions shall not prevail over other Conventions ‘in special fields’ to

9 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of

natural persons with regard to the processing of personal data and on the free movement of such data, and repealing

Directive 95/46/EC (General Data Protection Regulation) [2016] O] L 119/1.

See JD Liittringhaus, ‘Das Internationale Datenprivatrecht: Baustein des Wirtschaftskollisionsrechts des 21.

Jahrhunderts — Das IPR der Haftung fiir VerstsBe gegen die EU-Datenschutzgrundverordnung’ (2018) 117

ZVglRWiss s50.

7 On the controversy, see von Hein, ‘Abschluss’ (n 3) 441; for a comprehensive theoretical and comparative analysis, see

R Michaels, ‘EU Law as Private International Law? Reconceptualising the Country-of-Origin Principle as Vested

Rights Theory” (2006) 2 ] Priv Int’l L 195.

Directive 2000/31/EC of 8 June 2000 on certain legal aspects of information society services, in particular electronic

commerce, in the Internal Market (Directive on electronic commerce), [2000] OJ L 178/.

99 E-Commerce Directive, Article 1(4).

Cf. H Heiss and LD Loacker, ‘Die Vergemeinschaftung des Kollisionsrechts der AuBervertraglichen

Schuldverhiltnisse durch Rom II' (2007) 129 Juristische Blétter 613, 617, who criticise the Directive as ‘wenig

erhellend’ (fittle enlightening’).

' CJEU, Joined Cases C-509/09 and C-161/10 eDate Advertising GmbH and Others v X and Société MGN Limited (25
October 20m1).

96

°

https://doi.org/10.1017/9781009207898.017 Published online by Cambridge University Press


https://doi.org/10.1017/9781009207898.017

Forward to the Past 221

which the contracting states are or may become parties. Although an EU Regulation is surely not
a ‘convention’ within the technical meaning of those provisions, one may argue that Article 15
HCTA/HCP should apply by way of an analogy to any EU Regulation dealing with the law
applicable to autonomous driving, for example.

4. Contractual Obligations: The Rome I Regulation

a. Scope
Complementing Rome II, the Rome I Regulation determines the law applicable to contractual

102

obligations.'* Mirroring the Rome II Regulation,'*? the notion of contractual obligation must be
interpreted as an autonomous concept.'** Thus, the Rome I Regulation designates the law
applicable to so-called smart contracts, for example." Likewise, the Rome I Regulation is of

universal application as well."*®

b. Choice of Law (Article 3 Rome I)
Party autonomy is largely permitted by Article 3 Rome 1."7 Consumers, however, must not be

deprived of the protection accorded to them by the law of their habitual residence.*®

c. Objective Rules (Articles 4 to 8 Rome I)
Usually, the habitual residence of the service provider determines the law applicable to contracts
for services."”” With regard to consumers, the law of the consumer’s habitual residence applies

under the conditions set out in Article 6(1) Rome 1."°

d. Special Rules in EU Law (Article 23 Rome I)
Special conflicts rules in other EU legal instruments prevail over the Rome I Regulation.”
There are occasional conflicts rules in older consumer directives;"* however, the more recent

1

directive on digital content and services does not contain any such rule." On the contrary,
Recital 8o of said directive explicitly states that ‘[n]othing in this Directive should prejudice the

2 Rome I, Article 1(1).

'3 See Sub-section II 3(a).

'+ CJEU, Joined Cases C-359/14 and C-475/14 ‘ERGO Insurance’ SE, represented by ‘ERGO Insurance’ SE Lietuvos
filialas, v ‘If PGC Insurance’ AS, represented by ‘IF PGC Insurance’ AS filialas (C-359/14), and ‘Gjensidige Baltic’
AAS, represented by ‘Gjensidige Baltic’ AAS Lietuvos filialas, v ‘PZU Lietuva’ UAB DK (C-475/14) (21 January 2016),
para 43.

> M Lehmann and F Krysa, ‘Blockchain, Smart Contracts und Token aus der Sicht des (Internationalen) Privatrechts’
[2019] Bonner Rechtsjournal go; Wetenkamp, ‘IPR und Digitalisierung’ (n 6) 11; from a comparative point of view, see
FA Schurr, ‘Anbahnung, Abschluss und Durchfithrung von Smart Contracts im Rechtsvergleich’ (2019) 118
ZVglRWiss 231.

196 Rome I, Article 2.

°7 See M McParland, The Rome I Regulation on the Law Applicable to Contractual Obligations (2015) paras g.o1 et seq
(herafter McParland, “The Rome I Regulation’).

198 Rome 1, Article 6(2); McParland, ‘The Rome I Regulation’ (n 107) paras 12.182-12.190.

9 Rome I, Article 4(1)(b); Wetenkamp, ‘IPR und Digitalisierung’ (n 6) 20 et seq.

1 McParland, “The Rome I Regulation’ (n 107) paras 12.01 et seq.

" Rome I, Article 23.

"2 See the enumeration in Article 46b(3) of the German EGBGB (n 36).

'3 Directive (EU) 2019/770 of the European Parliament and of the Council on certain aspects concerning contracts for
the supply of digital content and digital services of 20 May 2019 [2019] OJ L 136/.
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application of the rules of private international law, in particular Regulations (EC) No 593/2008

and (EU) No 1215/2012 of the European Parliament and of the Council.

IITI. THE DRAFT REGULATION OF THE EUROPEAN PARLIAMENT

1. Territorial Scope

With regard to substantive law, the draft regulation distinguishes between legally defined high-
risk Al-systems™* and other Al-systems involving a lower risk™®. For high-risk Al-systems, the draft

regulation would introduce an independent set of substantive rules providing for strict liability of

the system’s operator."® Further provisions deal with the amount of compensation,"7 the extent

of compensation™® and the limitation period.”® The spatial scope of those autonomous rules on
strict liability for high-risk Al-systems is determined by Article 2 DR, which reads as follows:

1. This Regulation applies on the territory of the Union where a physical or virtual activity,

device or process driven by an Al-system has caused harm or damage to the life, health,
physical integrity of a natural person, to the property of a natural or legal person or has
caused significant immaterial harm resulting in a verifiable economic loss.

. Any agreement between an operator of an Al-system and a natural or legal person who

suffers harm or damage because of the Al-system, which circumvents or limits the rights
and obligations set out in this Regulation, concluded before or after the harm or damage
occurred, shall be deemed null and void as regards the rights and obligations laid down in
this Regulation.

. This Regulation is without prejudice to any additional liability claims resulting from

contractual relationships, as well as from regulations on product liability, consumer
protection, anti-discrimination, labour and environmental protection between the oper-
ator and the natural or legal person who suffered harm or damage because of the Al-system
and that may be brought against the operator under Union or national law.

The unilateral conflicts rule found in Article 2(1) DR would prevail over the Rome I
Regulation on the law applicable to non-contractual relations pursuant to Article 27 Rome

I1."*° However, the Rome II Regulation still applies to additional liability claims mentioned in
Article 2(3) DR. Moreover, Article 2(1) DR seems to limit the applicability of the draft

regulation to cases where the harm was suffered on the territory of the European Union.”

1

This stands in stark contrast with the principle of universal application that is one of the
cornerstones of the Rome II Regulation.” If a high risk Al-system operated in Freiburg,
Germany, for example, caused damage in Basel, Switzerland, the preconditions set out in
Article 2(1) DR would not be met; thus, one would have to resort to the Rome II Regulation to

determine the law applicable to the Swiss victim’s claims.

14
15
nu6
17
u8
19

120

DR, Atrticle 4.
DR, Article 8.
DR, Article 4.
DR, Article 5.
DR, Article 6.
DR, Article 7.
See Sub-section II 3(d).
' Pato (n g) criticises the wording of Art. 2(1) DR as unclear and tends to favour an application of the DR ‘where a court
of a Member State is seized with a dispute involving damages caused by Al systems’.

#2 See Sub-section II 3(a).
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2. The Law Applicable to High Risk Systems

Furthermore, it must be noted that Article 2(1) DR deviates considerably from the choice-of-law
framework of Rome II. While Article 2(1) DR reflects the lex loci damni approach enshrined as
the general conflicts rule in the Rome II Regulation,™ one must not overlook the fact that
product liability is subject to a special conflicts rule, namely Article 5 Rome II, which is
considerably friendlier to the victim of a tort than the general conflicts rule.”* This cascade of
connections is evidently influenced by the desire to protect the mobile consumer from being
confronted with a law that may be purely accidental from his point of view. The lex loci damni'®>
may have neither a relationship with the legal environment that consumers are accustomed to
nor with the place where they decided to expose themselves to the danger possibly emanating
from the product.”” The rule reflects the presumption that a defective product will affect most
consumers in the country where they are habitually resident. Insofar, Article 2(1) DR is, in
comparison with the Rome II Regulation, friendlier to the operator of a high-risk Al-system than

126

to the consumer.

Even if one limits the comparison between Article 2(1) DR and the Rome II Regulation to the
latter’s general rule,” it is striking that the DR does not adopt familiar approaches that allow for
deviating from a strict adherence to lex loci damni. Contrary to Article 4(2) Rome II, where the
person claimed to be liable and the person sustaining damage both have their habitual residence
in the same country at the time when the damage occurs, Article 2 DR does not allow to apply
the law of that country. Moreover, an escape clause such as Article 4(3) or Article 5(2) Rome Il is
missing in Article 2 DR. Finally, yet importantly, Article 2(2) DR bars any party autonomy with
regard to strict liability for a high-risk Al-system, which deviates strongly from the liberal
approach found in Article 14 Rome II.

3. The Law Applicable to Other Systems

Apart from the operator’s strict liability for high-risk Al-systems, the draft regulation would
introduce a fault-based liability rule for other Al-systems.” In principle, the spatial scope of
the latter liability rule would also be determined by Article 2 DR as already described."®
However, unlike the comprehensive set of rules on strict liability for high-risk systems, the draft
regulation’s model of fault-based liability is not completely autonomous. Rather, the latter type
of liability contains important carve-outs regarding the amounts and the extent of compensation
as well as the statute of limitations. Pursuant to Article g DR, those issues are left to the domestic
laws of the Member States. More precisely, Article g DR states: ‘Civil liability claims brought in
accordance with Article 8(1) shall be subject, in relation to limitation periods as well as the
amounts and the extent of compensation, to the laws of the Member State in which the harm or
damage occurred.” Thus, we find a lex loci damni approach with regard to fault-based liability as
well. Again, the principle of universal application™" is discarded; contrary to the rules of Rome

Rome II, Article 4.

"+ See Sub-section I 3(c).

'* Rome II, Article 5(1)(c).

26 His habitual residence: Rome II, Article 5(1)(a).
Place of acquisition: Rome I, Article 5(1)(b).
Rome 11, Article 4.

29 DR, Article 8.

See Sub-section 111 1.

Rome II, Article 3.
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II, Article g DR is a unilateral conflicts rule that only refers to ‘the laws of the Member State in
which the harm or damage occurred’. Moreover, all the modern approaches codified in the
Rome II Regulation — the cascade of connecting factors for product liability claims, the common
habitual residence rule, the escape clause, and party autonomy — are strikingly absent from
Article g DR as well.

Finally, yet importantly, Article g DR leads to a split between the law applicable to the basis of
liability, on the one hand, and the law applicable to limitation periods as well as the extent of
compensation, on the other. This dépecage stands in stark contrast with the general scope that
Article 15 Rome Il assigns to the lex causae. Pursuant to Article 15(a) Rome 11, the law applicable
to a non-contractual obligation under the Rome II Regulation covers both the basis and
the extent of liability.”®* In addition, Article 15(h) Rome II provides that the law designated by
the Rome II Regulation also applies to rules of prescription and limitation.'®® As Axel Halfmeier
explains, ‘the general tendency of the [Rome II] Regulation is to expand the reach of the lex
causae and limit the role of the lex fori [because] the goal of the Rome Regulations is to produce
harmony in results among the Member States’ courts™* — the classic Savignyan goal of
international decisional harmony mentioned above.”> Of course, one has to take into account
that Article 9 DR does not refer to the lex fori, but to the lex loci damni. Insofar, the rule does not
offer any incentive for forum shopping. However, the unitary approach underlying Article
15 Rome 1II also serves the goal of ‘avoiding the risk that the tort or delict is broken up in to
several elements, each subject to a different law’."3° Insofar, Article 15 Rome Il aims at preventing
the ‘legal uncertainty’ associated with applying different laws to a single case.”?” Particularly with
regard to Article 15(h) Rome 11, the Court of Justice of the EU (CJEU) ‘pointed out that, in spite
of the variety of national rules of prescription and limitation, Article 15(h) of the Rome II
Regulation expressly makes such rules subject to the general rule on determining the law
applicable’.3® Creating a dépecage between an autonomous rule on the conditions of liability,
on the one hand, and the law applicable to the extent of damages and prescription issues, on
the other, may lead to difficult questions of characterisation and adaptation. For example, the
question may arise which particular rule of prescription of the lex loci damni shall apply if the
latter law comprises various types of fault-based liability or calibrates the length of the prescrip-
tion period depending on the degree of fault. In such a scenario, the court addressed would have
to determine which domestic type of liability most closely corresponds to the model found in
Article 8 DR - a task that may not be easy to fulfil. With regard to legal policy, it is hardly

'3 For a more detailed analysis, see I Bach, ‘Article 15 Rome II para 1 et seq’ in P Huber (ed), Rome II Regulation —

Pocket Commentary (2011) (hereafter Bach, ‘Article 15 Rome II para 1 et seq’); A Halfmeier, ‘Article 15 Rome II paras
46" in GP Calliess and M Renner (eds), Rome Regulations — Commentary (31d ed. 2020); G Palao Moreno, ‘Article
15 Rome II paras 13-15" in U Magnus and P Mankowski (eds), Rome II Regulation (European Commentaries on
Private International Law) (2019).

'3 For a closer analysis, see A Halfmeier, ‘Article 15 Rome II paras 23-26" in GP Calliess and M Renner (eds), Rome

Regulations: Commentary (3rd ed. 2020); G Palao Moreno, ‘Article 15 Rome II para 23" in U Magnus and

P Mankowski (eds), Rome II Regulation (European Commentaries on Private International Law) (2019).

A Halfmeier, ‘Article 15 Rome II para 2’ in GP Calliess and M Renner (eds), Rome Regulations: Commentary (3rd

ed. 2020); see also G Palao Moreno, ‘Art. 15 Rome II para 2" in U Magnus and P Mankowski (eds) Rome II Regulation

(European Commentaries on Private International Law) (2019) (prevention of forum shopping).

See Sub-section II 1.

CJEU, Case C-350/14 Florin Lazar v Allianz SpA (10 December 2015) para 29.

37 Bach, ‘Article 15 Rome II para 1 et seq.” (n 133).

138 CJEU, Case C-149/8 Agostinho da Silva Martins v Dekra Claims Services Portugal SA (31 January 2019) para 33.

134

5
M

136
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convincing to subject the issue of prescription to domestic laws because the periods codified in
the Member States’ laws have been criticised as being too short in light of the complexities of
international cases.”?

4. Personal Scope

The draft regulation, in principle, limits its personal scope to the liability of the operator
alone."*° Recital g of the resolution explains that the European Parliament

[c]onsiders that the existing fault-based tort law of the Member States offers in most cases a
sufficient level of protection for persons that suffer harm caused by an interfering third party like
a hacker or for persons whose property is damaged by such a third party, as the interference
regularly constitutes a fault-based action; notes that only for specific cases, including those where
the third party is untraceable or impecunious, does the addition of liability rules to complement
existing national tort law seem necessary.

Thus, for third parties, the conflicts rules of Rome II would continue to apply.

IV. EVALUATION

At first impression, it seems rather strange that a regulation on a very modern technology — Al —
should deploy a conflicts approach that seems to have more in common with Joseph Beale’s
First Restatement of the 1930s™#' than with the modern and differentiated set of conflicts rules
codified by the EU itself at the beginning of the twenty-first century (i.e. the Rome II
Regulation). While the European Parliament’s resolution, in its usual introductory part, dili-
gently enumerates all EU regulations and directives dealing with substantive issues of liability,
the Rome II Regulation is not mentioned once in the Recitals. One wonders whether the
members of Parliament were aware of the European Union’s acquis in the field of private
international law at all.

V. SUMMARY AND OUTLOOK

In April 2020, the JURI Committee of the Furopean Parliament presented a draft report with
recommendations to the Commission on a civil liability regime for Al (see Sub-section I). The
draft regulation proposed therein is noteworthy from a private international law perspective
because it introduces new conflicts rules for Al. In this regard, the proposed regulation distin-
guishes between a rule delineating the spatial scope of its autonomous rules on strict liability for
high-risk Al systems (Article 2 DR), on the one hand (see Sub-section I11.2), and a rule on the law
applicable to fault-based liability for low-risk systems (Article 9 DR), on the other hand (see
Sub-section I1I.3.). The latter rule refers to the domestic laws of the Member State in which the
harm or damage occurred. In this chapter, I have analysed and evaluated this proposal against
the background of the already existing European regulatory framework on private international
law, in particular the Rome II Regulation. In sum, compared with Rome II, the conflicts
approach of the draft regulation would be a regrettable step backwards in many ways. On

39 Kadner Graziano, ‘Driverless cars’ (n 6) 57.

42 As legally defined in DR, Article 3(d)—(f).
' American Law Institute, Restatement of the Law: Conflict of Laws (1934).
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21 April 2021, the European Commission presented its proposal for an ‘Artificial Intelligence
Act.™* However, this proposal contains neither rules on civil liability nor provisions on the
pertinent choice-oflaw issues. Thus, it remains to be seen how the relationship between
the Furopean Parliament’s draft regulation and Rome II will be designed and fine-tuned in
the further course of legislation.

+* FEuropean Commission, Proposal for a Regulation of the European Parliament and of the Council laying down
harmonised rules on Atrtificial Intelligence (Artificial Intelligence Act) and amending certain Union legislative acts,
COM(2021) 206 final.
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