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legal practitioners the value-added of theory for
thinking through both traditional topics like
the ones Weiler identifies, as well as new ones
like autonomous weapons systems or the law
of cyberspace.

Nevertheless, International Legal Theory has
much to offer practitioners and academics alike.
While perhaps falling short of its larger aims, it
succeeds admirably in giving readers a sense of
the richness and diversity of contemporary inter-
national legal theory.

DANIEL BODANSKY*
Arizona State University,
Sandra Day O Connor College of Law

Jan Klabbers, Virtue in Global Governance:
Judgment and Discretion. Cambridge,
UK: Cambridge University Press, 2022.
Pp. xvi, 309. Index.
doi:10.1017/ajil.2023.44

In a famous passage in Perpetual Peace, Kant
claimed that even a race of devils could live in a
stable, peaceful, and law-abiding state, provided
it had a constitution that checked each devil’s
unbridled self-interest by the self-interest of the
other devils. As rational calculators, they under-
stand the utility of general laws; as devils, they
secretly intend to exempt themselves whenever
they can get away with it. Hence the need to
pit devil against devil to keep each other in
check. This, Kant tells us, is a purely technical
problem, and rational devils will solve it.! To
international relations (IR) scholars, Kant’s con-
ceit will sound familiar or even obvious. IR rea-
lists who model state behavior through rational

* Pursuant to the Journal’s recusal policies, Professor
Jeffrey L. Dunoff took no part in this review. The
review was commissioned and edited by Professor
Monica Hakimi, Co-Editor in Chief of the journal.

! Immanuel Kant, Toward Perpetual Peace: A
Philosophical Project (1795), in IMMANUEL KANT,
PracTicAL PHILOSOPHY 335, *8:366 (Mary J. Gregor
ed. and trans., 1996). Kantian devils are not driven
by hate like Milton’s Lucifer; they are driven solely
by self-interest.
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choice theory treat states as if they are Kantian
devils. Balance-of-power politics offers a concrete
example of the diabolical solution of keeping the
peace by pitting interest against interest. Moral vir-
tue has nothing to do with it, and to IR realists the
vocabulary of virtue has no place in political science.

Like IR realists, international lawyers seldom
talk about virtue. Virtue-talk sounds soft and
squishy and quaint—suitable for press releases
and high-sounding preambles, but not for serious
work by serious people. “If you want to know the
law and nothing else,” Oliver Wendell Holmes
famously wrote, “you must look at it as a bad
man, who cares only for the material conse-
quences which such knowledge enables him to
predict, not as a good one, who finds his reasons
for conduct, whether inside the law or outside of
it, in the vaguer sanctions of conscience.”?
Holmes’s bad man is a Kantian devil, and lawyers
are by and large instinctive Holmesians. Lawyers
traffic in legal rules and their material consequences,
not in Sunday school lessons on virtue and vice.

But can we really expect a lawful international
order from a race of devils or bad men? Kant to
the contrary, it seems unlikely. Perpetually polic-
ing all the other devils is too costly for a devil to
do on his own; even devils need allies to share the
burdens, agents to whom they can delegate mon-
itoring and enforcement, and leaders to coordi-
nate the efforts. In short, Devil World needs
guardians, but who guards the guardians? If it is
other devils, their problem has not been solved; it
has only been replicated. Somewhere, somehow,
the devils need to find allies, agents, and leaders
who are not devils—guardians with virtue. A
world without virtue is a world without trust,
and a world without trust is doomed.

Lawyers steeped in the “bad man” theory
should absorb the same lesson. Even Holmes
insisted that practicing law “tends to make
good citizens and good men”; if it did not, clients
could never trust their lawyers.> Holmes’s own
ethical system, in judging and in life, extols

2 Oliver Wendell Holmes, Jr., The Path of the Law,
10 Harv. L. Rev. 457, 459 (1897).

3 Id On Holmes’s conception of duty and virtue,
see David Luban, Justice Holmes and the Metaphysics
of Judicial Restraint, 44 DUKE L.J. 449 (1994).
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duty for its own sake. Holmes had quirky ideas of
what the virtues are, but he never doubted that
the guardians must be virtuous.

Jan Klabbers agrees. Virtue in Global Governance
offers a welcome argument that for the “guard-
ians” of global governance—his examples are
statesmen, international prosecutors and judges,
mediators, and leaders of international organiza-
tions—virtue matters. [t matters not only for its
own sake, but also for succeeding at their jobs.
Drawing in part on some of his earlier articles,
Klabbers examines global governance through
the lens of contemporary virtue ethics, as applied
to the men and women who govern. His wide-
ranging chapters include a critique of the state-
centeredness of legal and IR scholarship, an expo-
sition and defense of virtue ethics, a jurispruden-
tial examination of why even a rule-based order
requires intellectual virtues that cannot be cap-
tured in rules, and trenchant case studies of the
virtues and vices of leaders in action. In every sec-
tion of his argument, Klabbers displays an
impressive command of the relevant literatures
—Ilegal, philosophical, and historical—and he
draws on his sources judiciously, picking out
the ideas that make the most sense and weaving
them into a cogent argument. This is, in short, an
excellent book.

Early on, Klabbers recognizes that he has an
intellectual obstacle to overcome: the state-cen-
trism common to both IR analysts and interna-
tional lawyers, which ignores the role of
individuals and their virtues. Against this dogma,
he reminds us that states are abstract artificial enti-
ties (p. 66), and that “the centrality of the state is
assumed rather than explained and often symbol-
ized in catchwords (“Westphalia,” ‘sovereignty,’
‘territorial state’)”; he warns that “this ontological
premise has the result of foreclosing other avenues
of research” (p. 59).% In particular, it forecloses dis-
cussion of virtues and vices, because artificial enti-
ties like the state have neither. Klabbers recognizes
that some scholars do admit non-state actors into
their ontology, but these too are organizations, or
in some cases “structures,” rather than individuals.

* To avoid multiplying footnotes, I place references
to Klabbers’s book in textual parentheses.
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Like states, structures and international organiza-
tions have no virtues or vices—no soul to damn
or body to kick, as Thurlow said of corporate
persons.

Klabbers identifies several reasons for the stat-
ist ontological prejudice of IR realists. Individuals
are hard to study; states are “a manageable unit of
analysis” (p. 62). Furthermore, focusing on indi-
viduals may sound like a return to discredited
“great man” theories of history, a relic of roman-
ticism. The romantic “hero-in-history model”
can generate good stories but not generalizable
data (p. 63). To hard-nosed positivists, then,
focusing on individuals would take the science
out of political science.

As for international lawyers, the “law of
nations” is built on the legal fiction of personified
states. Klabbers notes that when individual
human beings appear in international legal dis-
course, it is mostly as stylized personae: “the vic-
tim of atrocities, the investor, the war criminal”
(p. 61). The state remains the central focus.
It is a convenient legal fiction, like corporate per-
sonhood in domestic law, but a fiction nonethe-
less that ignores the decision makers who are the
actual actors animating the fiction.

Klabbers clearly does not propose returning
to “great man” theories, with all their baggage.
His working assumption is more modest: “the
character of political leadership plays a role in
the conduct and management of international
affairs” (p. 67). He admits that his assumption
is no more provable than state-centrism, but it
seems plausible enough.

A critic, however, might complain that
Klabbers leaves unsaid how /arge a role leaders’
character plays in international affairs. Magnitude
matters. If his claim is merely that character plays a
real but minor role in the conduct of international
affairs, few would deny it, but the claim will not
persuade state-centric scholars that they have cho-
sen the wrong unit of analysis. If the claim is the
strong one that character matters greatly, it needs
more evidence than the examples Klabbers offers
to motivate his thesis and make it plausible.

To illustrate the problem using one of
Klabbers’s own examples (pp. 66—67), Barack
Obama and Donald Trump have radically
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different characters. Trump’s character no doubt
played a role in decisions like withdrawing from
the Paris Accords and the World Health
Organization, launching a trade war with
China, insulting allies, and proposing to buy
Greenland. Klabbers invokes the example to
show how plausible his assumption is that lead-
ers’ character makes a difference in foreign affairs.
But how much did overall U.S. foreign policy
change between administrations? Not much,
some might say; Trump’s was not even the first
U.S. effort to buy Greenland, which the foreign
policy establishment (“The Blob”) has long rec-
ognized as a U.S. strategic interest.’ Is foreign
policy driven by the president, The Blob, or geo-
politics? Even accepting that presidential choices
matter in foreign policy, are the president’s
choices driven more by his character, his ideol-
ogy, or domestic politics? Klabbers does not
say enough to answer questions like these.
In Trump’s case, one might speculate that insulting
allies was a matter of character, pulling out of the
Paris Accords was ideology, and proposing to buy
Greenland was a political stunt to titillate his base.
At the end of his book, Klabbers commits only
to the weak claim: “Character may not matter a
great deal in global governance and international
affairs—but it does matter” (p. 266). I would
have preferred that he left open the question of
how much character matters, because it is possi-
ble that character matters a great deal. For exam-
ple, authors in a recent anthology on integrity in
international justice make a strong case that the
character of prosecutors and judges plays a large
role in the success or failure of the enterprise.®
These are minor complaints, however.
Klabbers’s

critique of state-centrism  is

> Secretary of State Seward first proposed purchasing
Greenland in 1868. U.S. Dep’t. of State, A Report on
the Resources of Iceland and Greenland (1868), avail-
able ar https://books.google.com/books?id=U9IIAAA
AMAA]&pg=PP13#v=onepagedq&f=false. In 1946,
Secretary of State Byrnes offered the Danish government
$100 million for Greenland. W. Dale Nelson, Wanna
Buy Greenland? The United States Once Did, Assoc.
Press (May 2, 1991), ar https://apnews.com/article/
9d4a8021c3650800fdf6dd590368972.

© INTEGRITY IN INTERNATIONAL JusTICE (Morten
Bergsmo & Viviane E. Dittrich eds., 2020).
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compelling, and his assumption that character
matters is facially far more plausible than the
claim that it is irrelevant. Realistically, every the-
orist begins with assumptions; Klabbers is more
forthright than many in admitting it. What mat-
ters more is what he does with the assumption.
Let us turn, then, to virtue ethics.

The past century’s philosophical literature com-
monly distinguishes three main approaches to eth-
ical theory: deontology, consequentialism, and
virtue-based (“aretaic”) theories, each of them
with many variations. No doubt the distinction is
too pat, but it derives naturally from the structure
of human action, which consists of an actor, the act
itself, and its consequences. Each family of theories
turns its spotlight on one of these elements.
Deontological theories focus on the act itself, and
evaluate its morality by asking whether it accords
with duty and rules. Consequentialist theories
judge morality by whether the act’s anticipated
consequences are better than the alternatives.
And virtue ethics evaluates the act by asking if it
is what a virtuous actor would do.

The lines between these need not be sharp.
Shining a spotlight on one of the elements of action
does not require leaving the others in the dark, and
Klabbers argues that none of the three approaches is
self-standing (pp. 101-04). Intuitively, virtue eth-
ics is at its most compelling in settings where con-
sequences are hard to calculate and duties pull in
more than one direction. That is when we count
on the actor’s prudence, judgment, and uprightness
to make the best of a messy situation—and, even
more to the point, we often judge that an act is
the morally best one because it is the one the pru-
dent and upright actor would choose.

As Klabbers notes, the virtue ethics tradition
originated with Aristotle, but in the early twenti-
eth century it was temporarily “snowed under by
deontological and consequentialist approaches

” until a mid-century revival (p. 95).
Today, itis a thriving field in philosophy and psy-
chology, and it has spread beyond the study of
ethics: the currently hot field of virtue epistemol-
ogy investigates the virtues that conduce to
knowledge and the vices that defeat it, and theo-
rists such as Lawrence Solum, Colin Farrelly, and
Iris van Domselaar have pioneered virtue


https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://books.google.com/books?id=U9lIAAAAMAAJ%26pg=PP13%23v=onepage%26q%26f=false
https://apnews.com/article/9d4a8021c3650800fdf6dd5903f68972
https://apnews.com/article/9d4a8021c3650800fdf6dd5903f68972
https://apnews.com/article/9d4a8021c3650800fdf6dd5903f68972
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jurisprudence that focuses on the character of
judges—a theme in Klabbers’s criticism of U.S.
Supreme Court Justice Brett Kavanaugh’s perfor-
mance at his confirmation hearing, in which
Klabbers finds a disturbing lack of judicial tem-
perament (pp. 29-33).

Aristotelian virtues and vices are character
traits, understood as dispositions to act in certain
ways. Thus, for example, the virtue of courage is
the disposition to master one’s fear and remain
steadfast in the face of danger. He classifies
some of these traits, like courage and justice, as
virtues of character, and others, like practical wis-
dom (phronésis), as intellectual virtues. Virtues on
Aristotle’s account are not static abstractions but
functional excellences: “every virtue causes its
possessors to be in a good state and to perform
their functions well” (N.E. 2.6. 1106a23-24).”
And, for Aristotle, their overall function is to pro-
mote human flourishing (p. 89).

Over the centuries, philosophers have devised
many lists of virtues. One can dispute items on
some lists. Must we regard chastity as a virtue,
as the medievals did? How about Aristotle’s
“magnificence” (megaloprepaion), a virtue specific
to the ultra-rich that requires them to give gener-
ously to the public good, but also to live in splen-
did houses (N.E. 4.2 1123a7)? What about
empathy and compassion? As Klabbers notes,
scholars disagree over whether empathy is a virtue
in leaders or a source of bias (p. 106).

Other candidate virtues are less controversial.
Aquinas names four cardinal virtues, all drawn
from Aristotle’s list: courage, temperance, justice,
and prudence (prudentia is Aquinas’s Latin trans-
lation of phronésis). Klabbers’s own list of four
cardinal virtues for those in public life borrows

7 As with Klabbers’s book, 1 cite parenthetically to
Aristotle’s Nicomachean Ethics, to minimize footnotes.
References use the canonical citation format: book,
chapter, and line number (the so-called “Bekker num-
ber” printed in the margins of all scholarly editions).
Thus, “N.E. 2.6. 1106a23-24" refers to
Nicomachean Ethics, Book 2, Chapter 6, lines
1106a23-1106a24. For direct quotes I use Terence
Irwin’s translation of the Nicomachean Ethics,
ARISTOTLE, NICOMACHEAN ETHICS (Terence Irwin
trans., 2d ed. 1999).
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courage, justice, and prudence from Aquinas,
but substitutes honesty for temperance (p. 107).

Klabbers devotes primary attention to the
intellectual virtue of practical wisdom (prudence,
phronésis), rightly in my view. Aristotle argues
that phronésis is essential to all the other virtues,
including the character virtues like courage and
justice. (N.E. 6.13 1144b15-17). A person
might be naturally fearless, but it takes practical
wisdom to distinguish genuinely courageous
acts from mere foolhardiness or recklessness; so
too, someone might have a natural desire to be
just, but it takes practical wisdom to discern
what justice requires in a particular case.

Importantly, for Aristotle we cultivate the vir-
tues through imitation and habituation, not
through theoretical study (N.E. 1.3, 2.4, 10.9).
That is true of practical wisdom as well: it is
not the same as theoretical knowledge, and
Aristotle repeatedly reminds his students that
they will not acquire phronésis or any other virtue
by listening to lectures about it. Klabbers takes
his version of virtue ethics from Julia Annas
(pp- 15-17), whose conception of “intelligent
virtue” analogizes the virtues to highly developed
skills.® Exercising skills is intelligence in action,
but it is typically done without thinking about
it. As Annas argues, this is not a paradox.
A great pianist does not have to think about her
fingering and phrasing while performing a
sonata, but she is not playing by mere reflex.”
Through years of practice and rigorous self-
critique, the intelligence of her interpretation
has, so to speak, gone into her fingers.

The same is true about good judgment, the
sine qua non of every successful leader, and the
most important component of practical wisdom.
Judgment, Klabbers says (quoting from Nannerl
Keohane), comes from a combination of experi-
ence, intuition, and intelligence (p. 80). Not
everyone has it; it is “a talent that can only be
honed by practicing it, but cannot be taught”
(p. 101). What Klabbers means by the latter
point is that judgment cannot be taught mechan-
ically by laying down a system of rules for

8 JuLia ANNAS, INTELLIGENT VIRTUE (2011).

® The example is Annas’s. Julia Annas, Applying
Virtue to Ethics, 32 J. AppLIED PHIL. 1, 3 (2015).
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judgment. We would then need meta-rules for
how to apply those rules, and meta-meta rules
about how to apply those, in an infinite regress
of rules (id.).'° Eventually, we must judge
directly, without the mediation of rules.
Klabbers should not be read as denying that judg-
ment can be trained the way other skills are
trained: by imitation, coaching, practice, trial
and error, and habituation.

It is tempting to treat good judgment and
practical wisdom as synonyms, as one recent
translator of Aristotle’s Ethics does, but I think
it makes more sense to recognize good judgment
as only one component of practical wisdom. To it
one should add curiosity, attentiveness to what
others are saying, powers of observation, self-con-
trol and self-knowledge, reasoning ability, focus,
memory, and doubtless other intellectual abilities
and dispositions. (Aquinas, for example, includes
the ability to take advice from others among the
components of prudentia.) Nevertheless, good
judgment lies at the heart of phronésis, and
Klabbers is right to give it pride of place.

The concept of judgment plays another vital
role in Klabbers’s argument, namely his response
to the objection that law is about rules, not vir-
tues—a critique that he traces back to Grotius’s
disavowal of Aristotle’s ethics (p. 124).!!
Klabbers reminds us that even in a system of

1% This regress argument was set out explicitly by
Kant. Immanuel Kant, Critique of Pure Reason A132/
B171-A134/B174. However, Aristotle also recognized
the regress problem: N.E. 3.3 1113a3-5. A cute mod-
ern version is known as the paradox of Achilles and the
tortoise, after Lewis Carroll’s famous article What the

Tortoise Said to Achilles, 4 MIND 278 (1895).

"' A quibble: Klabbers writes that Kant later took
Aristotle’s side, “referring to Grotius and other early
modern international lawyers as ‘leidige Troster (‘mis-
erable comforters’), precisely because they represented
the authority of rules” (pp. 124-25). This is not cor-
rect. Kant called them miserable comforters not
because of their preference for rules over virtues, but
because they argued that offensive wars can be just.
Kant, supra note 1, at 326, *8:355. Kant takes the
phrase “miserable comforters” from the biblical Book
of Job, when Job’s three “friends” explain to him
why he deserves his suffering (Job 16:2). Kant’s
point is that jurists who justify wars are miserable com-
forters to the thousands who lose their lives when their
princes go to war. He was not taking Aristotle’s side in
the debate between rules and virtues; for Kant, after all,
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rules, every stage of rule application requires
human judgment that cannot be reduced to
rules. For one thing, rules do not apply them-
selves (p. 38). As Holmes put it in one of his
most famous opinions, “General propositions
do not decide concrete cases. The decision will
depend on a judgment or intuition more subtle
than any articulate major premise.”!? The “artic-
ulate major premise”—the legal rule—cannot
yield a conclusion without a minor premise dis-
playing the particular case as an instance of what
the rule regulates.!®> The minor premise is what
Holmes calls the “judgment more subtle,” and
no rule dictates that judgment, on pain of finding
ourselves in an infinite regress of premises.

As Klabbers points out, choosing the right
major premise also requires judgment: rules
have exceptions, and we must judge whether
the case falls under the rule or an exception
(pp- 38-40). More generally, rules sometimes
conflict, and when they do we must judge
which rule is more pertinent (pp. 45-46, 49—
51). And, of course, sometimes legal rules incor-
porate broad standards of reasonableness, or pro-
portionality, or appropriateness, or “public
morals,” that require irreducibly discretionary
judgments in particular cases (pp. 42—45).14
For that matter, courts sometimes decide cases
equitably, rather than by rigidly applying rules
(p. 74). It was Aristotle who introduced the con-
ception of equity as “rectification of law insofar as
the universality of law makes it deficient” (N.E.
5.10 1137b26). That too requires the good

the moral law takes the form of an imperative, not a
character trait.

2 T ochner v. New York, 198 U.S. 45, 76 (1905)
(diss op., Holmes, J.).

13 As Aristotle notes, practical judgments are about
particulars, not generalities: N.E. 6.8 1142a25, N.E.
6.11 1143a27-28.

4 Another minor quibble: in his discussion of this
point, Klabbers conflates two very different concepts of
discretion: the discretionary judgment required to
apply broad standards like reasonableness, which is
what he means to be talking about, and the discretion
that comes from the non-reviewability of a supreme
authority’s decision (pp. 44—45). The latter is really a
point about hierarchical authority, not about the logic
of rule-application. RONALD DWORKIN, TAKING RIGHTS
SErRIOUSLY 31-33 (1978).
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judgment necessary to recognize that in a partic-
ular case the letter of the law would lead to an
unjust outcome (N.E. 6.11 1143a20-30).

These are all familiar jurisprudential argu-
ments, but Klabbers is not wrong to remind read-
ers of them, and he puts them together in an
attractive and intuitive way. His point is that
every rule-based legal order rests on a bedrock
of particularistic human judgments that do not
themselves rest on rules, but rather on the
phronésis of those who tender them.

Klabbers, like all virtue ethicists, emphasizes
that what counts as virtuous depends crucially on
the context in which the virtue is or is not exer-
cised. Virtue ethics will sound vacuous until we
see how it works in particular cases, and Klabbers
provides a fascinating mix of case studies, spanning
major leadership roles in global governance. Some
readers will find these the most rewarding parts of
the book: they are imaginatively chosen and very
interesting. However, whether they prove the
value of virtue ethics is not always obvious.

Consider his first case study, of Risto Ryti,
Finland’s president at a crucial moment in
1944. At that time, Hitler had 150,000 troops
deployed in Finland, which Finland’s military
leadership thought were essential to ward off
Soviet conquest. To keep the German troops
there, Ryti gave Hitler his personal word that
Finland would not make a separate peace with
the USSR without German permission. This
was his creative, and perhaps desperate, solution
to a conundrum. It was clear by then that
Germany would lose the war, so Ryti wanted to
avoid committing his government to a pact with
Hitler that would damn Finland in the eyes of
the victorious Allies. Ryti thought that his personal
promise, unlike a treaty, would not bind his succes-
sor. He soon stepped down from the presidency,
and his successor took Finland out of the war, as
Ryti intended. Klabbers believes that Ryti knew
he would pay a heavy personal price for his diplo-
matic shenanigans, which among other twists
required him to deceive the Finnish parliament
(p. 183). Sure enough, Ryti was tried in Finland
after the war and drew a ten-year sentence.

Klabbers credits Ryti with saving his country
from Soviet “enslave[ment]” (Klabbers’s word)
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while sparing it from disastrous association with
the Axis. He thinks Ryti’s act was not only polit-
ically savvy, but also displayed the virtues of cour-
age and generosity, “informed perhaps by a
considerable dose of patriotism” (p. 182).
(“Generosity” is an odd word choice, but perhaps
there is no better name for the virtue of being
willing to take blame and punishment on oneself
for the sake of one’s country.) If Klabbers has
understood his motives rightly Ryti’s maneuver
does seem like a courageous and virtuous act.
The trouble is that Klabbers tells us too little
about Ryti’s life and personality to know whether
this episode was “in character” or “contra-charac-
ter.” This matters to the book’s overall argument.
Klabbers argues that a virtue-based analysis “may
help us understand why certain agents acted the
way they did” (p. 172). It will not, however,
unless we know whether Ryti had the virtues in
other contexts and at other times. Virtues, recall,
are dispositions to act in certain ways, and most
virtue ethicists believe that to count as a disposi-
tion a trait must be cross-temporally and cross-
situationally robust. Put in other words,
Klabbers makes a good case that Ryti’s acr was
virtuous, but not that he had a virtuous character
that played a causal role in his decision. The act
itself is overloaded with moral murkiness, and as I
explained earlier, one of the strengths of virtue
ethics is that in murky situations we sometimes
judge that a choice is best because we trust the vir-
tue of the person making it. Without knowing
the person’s character, however, that pathway is
closed, and we must judge the act on its own mer-
its—as Klabbers seems to, without noticing that
he is no longer using virtue theory to explain why
Ryti acted the way he did in this moment of crisis.
If Klabbers’s point is that the vocabulary of virtue
seems like the best one to describe Ryti’s conduct,
it is hard to disagree; but if virtue theory is meant
to explain the conduct as well as describe it, we
would need to know that Ryti displayed a coura-
geous, generous character throughout his career.

Consider a second case study, International
Criminal Tribunal for the former Yugoslavia
(ICTY) prosecutor Carla del Ponte’s decision
not to investigate alleged North Atlantic Treaty
Organization (NATO) war crimes in Kosovo.
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Prosecutor del Ponte is renowned for her fearless-
ness in going after powerful miscreants, most
famously the Italian Mafia, who assassinated
her fellow prosecutor and tried to assassinate
her. In an interview, she declared her willingness
to go after NATO forces if necessary, much to the
displeasure of NATO members.!> The question
is why she did not.

Louise Arbour, del Ponte’s predecessor as
ICTY chief prosecutor, had formed a commis-
sion of experts to investigate accusations against
NATO, and del Ponte followed their recommen-
dation not to open investigations. The trouble
was that it was a deeply suspect recommendation;
the commissioners went through contortions to
exonerate NATO.!¢ The commission’s standard
for investigation set a very low bar: did available
information “tend to show that crimes within the
jurisdiction of the Tribunal may have been com-
mitted by individuals during the NATO bomb-
ing campaign?”!” The two most prominent
cases involved bombings that killed civilians
(pp. 186-87). One was a bomb dropped on a
railroad bridge which struck a passenger train
that had unexpectedly emerged from a tunnel
after the bomb was released—after which, inex-
plicably, the aircraft circled back to drop a second
bomb, which also struck the train (which was
obscured by smoke from the first blast). At the
very least, the second bomb run was profoundly
reckless: the pilot and weapons officer knew that
the wounded train must be somewhere on the
bridge. The other bombing destroyed a civilian
radio-television station (RTS); NATO claimed
it was dual use, but British Prime Minister
Tony Blair had publicly stated that the real rea-
son for taking out the RTS building was that it
was broadcasting propaganda without giving

1> Emma Daly, Dossier of NATO “Crimes” Lands in
Prosecutor’s Lap, GUARDIAN (Dec. 26, 1999), at heeps:/
www.theguardian.com/world/1999/dec/26/
theobserver2.

'® In this paragraph T am expressing my own views,
not necessarily Klabbers’s.

'7 Final Report to the Prosecutor by the Committee
Established to Review the NATO Bombing Campaign
Against the Federal Republic of Yugoslavia, para. 5
(2000), @t https://www.icty.org/sid/10052 (my
emphasis).
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Western media equal time.!8 If the latter, the
commission concluded with masterly timidity,
the bombing’s “legality might well be questioned
by some experts in the field of international
humanitarian law.”'® Whether or not these inci-
dents were war crimes, they clearly warranted
investigation under the commission’s professed
standard. Yet del Ponte did not investigate.
Klabbers’s explanation rings true: she was con-
cerned that if she investigated NATO countries,
their support for the ICTY might weaken, with
potentially fatal results for its mission (pp. 188—
89). His conclusion: “The virtue ethicist might,
all things considered, come to just about praise
del Ponte’s decisions”; she displayed practical
wisdom, even if “she acted with less political
courage than perhaps is desirable” (p. 189).
Notably, though, he also observes that a conse-
quentialist might reach the same decision.
Perhaps his point is that practical wisdom
requires attention to consequences, which is cer-
tainly true. But one might also conclude that vir-
tue theory plays little or no explanatory role in
this case study, since del Ponte’s well-known
courage is precisely what she did not exercise.
One other case study raises a different, and fas-
cinatingly complex, set of issues. Klabbers makes
no secret of his dislike of the International
Monetary Fund (IMF)—*“a global loan shark
and agent of economic coercion” (p. 82); and
his case study of IMF directors dwells on the
fact that “three recent incumbents have all
faced criminal prosecution in their home coun-
tries, albeit for different reasons” (p. 215).
Klabbers diagnoses a set of vices shared to greater
or lesser extent by all three: arrogance and entitle-
ment, ruthlessness, and a certain louche attitude
toward conflicts of interest. He conjectures that
better leadership might help restore the IMF to
the “public good conception” that its “original
mandate was supposed to achieve” (p. 83). The
complex issue is that “some positions in global
governance might attract people with particular
personalities: alpha (fe)males with strong drives
and fierce ambition” (p. 223). Indeed, those

18 14, para. 74.
Y14, para. 76.


https://www.theguardian.com/world/1999/dec/26/theobserver2
https://www.theguardian.com/world/1999/dec/26/theobserver2
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qualities might be essential to getting and retain-
ing power (pp. 216, 218), which raises many
questions. Can traits that are vices in one context
be functioning excellences—virtues—in others,
such as getting and retaining power? Can some-
one with the “strong personality and burning
ambition” (p. 223) that Klabbers thinks is neces-
sary to become a leader turn down the volume
and do the job well, or will their character flaws
spill over and catch up with them? If only a shark
can get to the top in the IMF, how much reform
can we realistically hope for? A related question
concerns the well-known tension between the
virtues necessary to run an organization inter-
nally, maintaining high morale and a decent
workplace, and those necessary to lead its out-
ward-facing mission (pp. 80-82). The underly-
ing issue is whether the tensions between
virtues that pull in different directions are man-
ageable. Aristotle believed in a “unity of virtues”
thesis—you cannot have one virtue without the
rest—but Klabbers rightly rejects the thesis,
and understands that virtue is as fragmented as
the multifaceted world in which it operates.

These are tough questions that any plausible
virtue theory will need to answer. Klabbers does
not pretend to answer them all, only to argue that
anyone who cares about global governance must
ask them. In this I am sure he is right, and his
book is a fine place to start.

Davip Lusan
Georgetown Law

The Private Side of Transforming Our World:
UN Sustainable Development Goals 2030
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A book about private international law and the
Sustainable Development Goals (SDGs) might,
to some readers, seem a slightly odd or surprising

https://doi.org/10.1017/ajil.2023.44 Published online by Cambridge University Press

THE AMERICAN JOURNAL OF INTERNATIONAL LAW

Vol. 117:4

combination, for two reasons. The first is that
one traditional orientation of private interna-
tional law conceptualizes it as a formal law of
coordination, which is blind to the types of sub-
stantive policy considerations that generally
motivate the SDGs—in the words of the intro-
duction, “a purely technical and formal discipline
with no political relevance and no regulatory
potential” (p. 13). This perspective has been
strongly contested in scholarship in the United
States and elsewhere, at least since the mid-twen-
tieth century, but the policy-oriented or sub-
stance-oriented rules promoted by some of
those theoretical developments have had only a
partial influence on practice, and have been
even less impactful outside the United States.
In most of the legal systems of states, provinces,
or regional orders like the European Union, pri-
vate international law retains much of the formal
appearance that it possessed in the 1934 First
Restatement on Conflict of Laws—albeit with
more nuanced and sophisticated rules and a
departure from that Restatement’s problematic
focus on territoriality and “vested rights.” Most
applicable law rules, for example, still depend
on objective connecting factors such as the loca-
tion of relevant things or events, without regard
to the content of the substantive rules of the legal
systems of those places, although a range of con-
nections may be used and the rules often provide
for flexible exceptions allowing consideration of
an even broader range of factors. A second reason
why a book on private international law and the
SDGs might seem an oddity is that the SDGs
themselves do not seem obviously oriented in a
way that would suggest a relationship with pri-
vate international law. They are a set of aspira-
tional policy objectives rather than binding
rules, and although they do envisage the need
for legal implementation in a range of contexts
to ensure their effectiveness, their focus is primar-
ily on public international law and domestic pub-
lic law mechanisms, as recognized in many of the
chapters in the book.

This possible sense of disconnection is, how-
ever, precisely what motivates this edited book,
and is the challenge to which it presents a
response. The book is structured around the
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