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Abstract
In the wake of the demise of the WTO’s Appellate Body, there has been a growing trend of states resorting to
the dispute settlement mechanisms under their regional trade agreements (RTAs) to resolve international
trade disputes. While the vast majority of these mechanisms have never been used, many contain defective
procedural provisions that are likely to slow down or completely derail the dispute settlement process should
those provisions be invoked. This is particularly true of mechanisms that effectively permit a respondent to
block or delay the composition of a panel to hear a dispute. This article examines the issues of ‘panel block-
ing’ and panel composition delay tactics in RTA dispute settlement with reference to both past and present
practice, and provides a textual analysis of a cross-section of existing RTAs to identify procedural defects and
prescribe solutions for ensuring timely panel composition in future disputes.
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1. Introduction
Following the demise of the WTO’s Appellate Body in December 2019 due to the US’ persistent
objections to the appointment of new Appellate Body Members, the prospect of having inter-
national trade disputes satisfactorily resolved by a binding third-party dispute settlement mech-
anism (TPDSM) at the WTO has been less certain than at any point since the organization’s
founding. While WTO Members have brought and continue to bring disputes against other
Members under the WTO’s Dispute Settlement Understanding (DSU) since the Appellate
Body ceased functioning,1 in 14 disputes2 where a panel report has been issued, these reports
have been appealed ‘into the void’, effectively blocking the enforcement of those panel reports
until a reconstituted Appellate Body can consider the appeal.3 Encouragingly, efforts by WTO
Members to keep appellate review alive through the establishment of the multi-party interim
appeal mechanism (MPIA) has found support among some crucial Members, however so far
the MPIA has not attracted the participation of other important players such as the US, India,
and South Korea.4

© The Author(s), 2022. Published by Cambridge University Press

1Since 17 December 2019, 18 new disputes have been initiated by WTO Members. See, ‘Chronological list of disputes
cases’ (WTO), www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm (accessed 14 June 2022).

2‘Dispute Settlement: Appellate Body’, WTO, www.wto.org/english/tratop_e/dispu_e/appellate_body_e.htm#fnt-1
(accessed 14 June 2022).

3See, J. Pauwelyn (2019) ‘WTO Dispute Settlement Post 2019: What to Expect’, Journal of International Economic Law 22
(3), 297.

4As of June 2022, 25 Members had signed up to the MPIA: Australia, Benin, Brazil, Canada, China, Chile, Colombia, Costa
Rica, Ecuador, European Union, Guatemala, Hong Kong, Iceland, Macau, Mexico, Montenegro, New Zealand, Nicaragua,
Norway, Pakistan, Peru, Singapore, Switzerland, Ukraine, and Uruguay.
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Yet somewhat paradoxically, outside the WTO system, many states have recently sought to
strengthen and legitimize binding third-party adjudication in state-to-state trade disputes. Since
the Appellate Body ceased functioning, several large regional trade agreements (RTAs) – including,
among others, the United States–Mexico–Canada Agreement (USMCA), Regional Comprehensive
Economic Partnership (RCEP), and EU–UK Trade and Cooperation Agreement (TCA) – have been
concluded between major trading states, all of which contain TPDSMs.

Additionally, whereas states had previously not found it necessary to resort to RTA TPDSMs,
there are clear indications of a renewed focus on these mechanisms for resolving state-to-state
trade disputes. Since January 2019, the EU has initiated dispute settlement proceedings under
four of its RTAs. Of these four disputes, three have proceeded to the panel stage and two have
produced panel reports.5 Two disputes between Canada and the US and one dispute involving
all three USMCA parties have been brought under that agreement’s TPDSM since May 2021,6

while New Zealand initiated the first bilateral trade dispute under the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP) in May 2022 challenging
Canada’s allocation of tariff rate quotas on dairy products.7 Though the reasons motivating
the use of RTA TPDSMs to resolve these disputes are likely many and varied, given the uncertain
situation at the WTO, cases that otherwise would be adjudicated under that forum may instead be
resolved increasingly through recourse to RTA TPDSMs.

Given this trend, states seeking to rely on RTA TPDSMs for resolving disputes should assess
whether they contain exploitable procedural flaws allowing one party to delay or indefinitely
block the dispute settlement process. One such procedural issue that historically has posed a
problem for complaining parties in international trade disputes is the capacity for one party to
block or delay the composition of a panel to hear a dispute. Indeed, a chief criticism of the
TPDSM under the General Agreement on Tariffs and Trade 1947 (GATT) was the respondent’s
ability to unilaterally delay or block the dispute settlement process at various stages, including the
panel composition stage.8 While the adoption of the ‘negative consensus’ rule during the Uruguay
Round eliminated this concern under WTO dispute settlement,9 the ability for one party to delay
or block panel composition is still imbedded in many RTA TPDSMs, jeopardizing both the effi-
ciency and effectiveness of third-party adjudication under such agreements.

More than a mere annoyance, an aggrieved party can incur significant economic penalties if
faced with prolonged delays in the panel composition process. As the well-known adage goes,
justice delayed is justice denied. This is particularly true of international trade disputes, in
which the emphasis is on bringing the offending party into compliance with the underlying
agreement rather than compensating the aggrieved party for damages suffered. As a result, the
longer it takes to compose a panel to rule on an impugned measure, the longer that measure
is likely to remain in force and continue causing harmful economic effects.

This article assesses the historical and contemporary instances of ‘panel blocking’ and delays to
panel composition, the mechanisms that enable their exploitation in inter-state trade disputes,
and considers the practical methods for removing these defects under existing and future RTA

5See, ‘Bilateral disputes’, European Commission, https://policy.trade.ec.europa.eu/enforcement-and-protection/dispute-
settlement/bilateral-disputes_en (accessed 14 June 2022). The author notes that after the submission of this article, the
panel report in SACU - Poultry Safeguards was released, bringing the total number of panel reports issued in bilateral
trade disputes under EU RTAs to three as of the date of publication. The panel’s findings do not contradict the substance
of the EU’s submissions on the Procedural history of the dispute, which is discussed in Sections 2.2, 5.2, and 6.3 below.

6See, ‘CUSMA Dispute, Chapter 31’, USMCA Secretariat, https://can-mex-usa-sec.org/secretariat/disputes-litges-contro-
versias.aspx?lang=eng (accessed 14 June 2022).

7Comprehensive and Progressive Agreement for Trans-Pacific Partnership, ‘Canada – Dairy TRQ Allocation Measures’,
Request for Consultations by New Zealand (12 May 2022).

8E.-U. Petersmann (1994) ‘The Dispute Settlement System of the World Trade Organization and the Evolution of the
GATT Dispute Settlement System Since 1948’, Common Market Law Review 31, 1157, 1203.

9Ibid., 1214–1215.
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TPDSMs. In doing so, this article proceeds by: examining how parties in practice have exploited
procedures that allow for panel blocking and panel composition delays in order to avoid third-
party dispute settlement in international trade disputes (Section 2); conducting a textual analysis
of a cross-section of RTAs and identifying common varieties of procedural defects that may allow
a party to block or delay panel composition (Section 3); outlining and assessing remedial
approaches to combating panel blocking employed in recent RTAs (Sections 4 and 5, respect-
ively); and offering concrete proposals for eliminating the possibility of a party to delay or
block panel composition in current and future RTA TPDSMs (Section 6).

2. Panel Blocking and Panel Composition Delays in Practice
2.1 GATT Practice

The dispute settlement system under the GATT started its life as an informal process, founded
upon what Petersmann has characterized as ‘very sketchy legal and institutional underpinnings’,
but over time the GATT dispute settlement process became increasingly ‘legalized’ and ‘codi-
fied’.10 Formally, GATT Article XXV:4 provides that unless otherwise stated, decisions by the
Contracting Parties under the GATT – including those with respect to dispute settlement pro-
ceedings under Article XXIII – are to be taken by a majority of the votes cast.11 However,
since 1968 and continuing until the creation of the WTO, the unwritten practice of the
Contracting Parties was to take decisions by consensus, including in approving requests to estab-
lish a panel.12 This ‘tradition of decision making by consensus’ effectively afforded any
Contracting Party, including the responding party in a GATT dispute, the power to block the
composition of a panel and adoption of a panel report simply by voting against that action.13

Despite this tradition of consensus, Hudec emphasizes that for the majority of the GATT’s
existence, it was ‘established practice that complaining parties are entitled to a panel adjudication
if they want one’.14 By the late-1980s, however, this practice had changed. While it was more typ-
ical for parties to allow a panel to be composed and then block the adoption of the panel report, it
became increasingly common for the responding party to delay or block the composition of a
panel in order to extract concessions or derail the dispute settlement process entirely. Between
May 1985 and April 1989, eight complainants in GATT disputes requested the establishment
of a panel, which the respondents either blocked or delayed.15 Reasons for delaying the establish-
ment of a panel differed depending on the circumstances of each case; for example, in Nicaragua
v US – Trade Measures Affecting Nicaragua, the US delayed the establishment of a panel until it
was agreed that such panel would be precluded from considering the US’ GATT Article XXI
defence,16 while in Finland v US – Procurement of Antarctic Research Vessel, the US blocked
the establishment of a panel and called for a return to consultations, which Finland agreed to
and which ultimately led to Finland abandoning its panel request.17

Hudec highlights two cases in particular where US retaliatory measures were clearly
GATT-inconsistent and yet the US was able to resist compliance by delaying or blocking the
establishment of panels to consider the impugned measures.18 In US v EC – Animal

10Ibid., 1187.
11Ibid., fn 86.
12M.E. Footer (1995/1996) ‘The Role of Consensus in GATT/WTO Decision-making’, Northwestern Journal of

International Law and Business 17(1), 670–671.
13R.E. Hudec (1987) ‘“Transcending the Ostensible”: Some Reflections on the Nature of Litigation Between Governments’,

Minnesota Law Review 72, 211, 214.
14Ibid.
15See, R.E. Hudec (1993) Enforcing International Trade Law: The Evolution of the Modern GATT Legal System.

Butterworth, 527–577.
16Ibid., 527.
17Ibid., 573–574.
18Ibid., 249, 255.
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Hormones Directive, the US requested the establishment of a technical panel under the Standards
Code to consider a proposed ban on the sale of beef from hormone-treated cattle.19 The European
Communities (EC) objected to this process and instead favoured a mixed legal-technical panel.20

The US refused the appointment of a mixed panel, and after breaking off the dispute settlement
process under the Standards Code, retaliated by placing a 100% tariff on EC food products.21 The
EC subsequently requested the establishment of a panel to consider the US’ retaliatory measures,
however, the US blocked the panel’s establishment and asserted it would only allow a panel to be
established if the EC agreed to establish a technical panel in the underlying dispute.22 The EC
never agreed to the US’ proposal and as a result, the panel was never established.

In Brazil v US – Import Restrictions on Certain Products from Brazil, Brazil challenged the
imposition by the US of a 100% tariff on Brazilian products, which the US claimed was done
in retaliation for Brazil’s failure to afford protection for pharmaceutical patents owned by US
firms.23 Brazil requested the establishment of a panel in August 1988, however the US blocked
the request until February 1989 after more than 60 countries intervened to express their support
for the panel’s establishment.24 Disagreement over the terms of reference delayed proceedings
even further, and the composition of the panel was not announced until September 1989.25

Ultimately, the US withdrew the measure in July 1990 after Brazil committed to implementing
legislation on patent protection, leading Brazil to withdraw its complaint.26

By 1988, the majority view among the Contracting Parties was that restrictions should be
placed on the ability of disputants to block the establishment of a panel, though the
Contracting Parties in general still favoured retaining the consensus approach for adopting
panel reports.27 In April 1989, the Contracting Parties adopted the Improvements to the
GATT Dispute Settlement Rules and Procedures which, while providing for ‘several automatic,
non-consensual procedural steps that would keep the process moving even if one of the parties
does not agree’, offered only an ‘ambiguous answer’ to the issue of panel blocking without actu-
ally closing the loophole.28 It would not be until the creation of the WTO that panel blocking was
formally eliminated.29

2.2 RTA Practice

It bears mentioning at the outset that there are limitations to assessing the practice of panel block-
ing under RTAs since relatively few disputes have been brought under RTAs, particularly when
compared to those brought under the GATT and WTO. Indeed, states have consistently shown a
preference for WTO dispute settlement in circumstances when the dispute could have been
brought under an RTA.30 Moreover, as Porges notes, the list of known RTA disputes is likely

19Ibid., 545.
20Ibid.
21Ibid., 545, 574.
22Ibid., 574.
23Ibid., 571; A. Lowenfeld (1994) ‘Remedies Along with Rights: Institutional Reform in the New GATT’, American Journal

of International Law 88(3), 477, 480 fn 7.
24Hudec, Enforcing International Trade Law, supra n. 15, 571; Lowenfeld, supra n. 23, 480, fn 7.
25Hudec, Enforcing International Trade Law, supra n. 15, 571
26Ibid.
27Hudec, Enforcing International Trade Law, supra n. 15, 231.
28Ibid., 232. See also, Improvements to the GATT Dispute Settlement Rules and Procedures (12 April 1989), L/6489 [F(a)].
29See, ‘Understanding on Rules and Procedures Governing the Settlement of Disputes’, Marrakesh Agreement Establishing

the World Trade Organization, Annex 2 (2004) 1869 UNTS 401, art. 6.1.
30G. Vidigal (2018) ‘Why Is There So Little Litigation under Free Trade Agreements? Retaliation and Adjudication in

International Dispute Settlement’, Journal of International Economic Law 20(4), 927, 929–935; see also, C. Furculiță
(2021) ‘The Time of PTA Dispute Settlement Mechanisms Might Have Come: Assessing the Risks’, in M. Elsing,
R. Polanco, and P. van den Bossche (eds.), International Economic Dispute Settlement: Demise or Transformation? World
Trade Forum, 444–447.
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unrepresentative of the actual number that have been brought, since the ‘vast majority of RTA
dispute settlement procedures do not require public disclosure of consultation requests, panel
requests, or even panel reports’.31 Any assessment of panel blocking in RTA practice, therefore,
is limited to the handful of cases where the dispute’s procedural history is known.

A well-known historic example of RTA panel blocking occurred in 2000, when Mexico
attempted to compose a panel under Chapter 20 of the North American Free Trade
Agreement (NAFTA) to challenge the legality of US quotas on Mexican sugar imports (the
Sugar dispute).32 Although the NAFTA required that the Parties establish and maintain ‘a roster
of up to 30 individuals who are willing and able to serve as panelists’, at the time Mexico initiated
dispute settlement, no such roster existed.33 Taking advantage of the absence of an established
roster and procedural rules under the NAFTA allowing a party to exercise a peremptory challenge
against any candidate not selected from the roster, the US repeatedly rebuffed Mexico’s efforts to
appoint panelists34 over the course of 16 months.35 Frustrated by its inability to resolve the dis-
pute under Chapter 20, Mexico imposed retaliatory measures,36 which were then successfully
challenged by the US before a WTO panel and the Appellate Body,37 and in investor–state pro-
ceedings under NAFTA Chapter 11.38

More recently, a pending dispute where panel blocking tactics could be used – if they have not
already – is the bilateral dispute under the EU–Algeria Association Agreement (AA). Since June
2015, the EU has consistently complained of a host of trade restrictive measures adopted by
Algeria that allegedly contravene the EU–Algeria AA.39 After efforts to resolve the dispute amic-
ably failed, in March 2021 the EU initiated arbitration, notifying Algeria of the appointment of its
panelist and inviting Algeria to appoint a panelist of its own and cooperate on the appointment of
a chairperson.40 Article 100(4) of the AA states that the responding party ‘must then appoint a
second arbitrator within two months’, though the agreement provides no safeguard procedure for
ensuring panel composition if the respondent fails to appoint its panelist.41 According to the EU,
since March 2021 the parties have intensified ‘technical consultations for agreeing on an amicable
solution’,42 but as of October 2022, Algeria has not appointed its panelist and there are no pro-
cedures under the AA for composing the panel absent Algeria’s cooperation. As such, if the par-
ties fail to reach a solution through technical consultations, Algeria can evade any attempts by the
EU to have the issue resolved through binding dispute settlement by continuing to hold out on
appointing its panelist.

Even in cases where panels were eventually formed under RTA TPDSMs, frequently, disputing
parties have faced significant delays throughout the panel composition process. In all three

31A. Porges (2018) ‘Designing Common but Differentiated Rules for Regional Trade Disputes’, ICTSD, 3.
32S. Lester, I. Manak, and A. Arpas (2019) ‘Access to Trade Justice: Fixing NAFTA’s Flawed State-to-State Dispute

Settlement Process’, World Trade Review 18(1), 63, 68.
33Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/Z, Award (18 September 2009) [87].
34RTAs variably employ the terms ‘panelist’ and ‘arbitrator’. For clarity, this article adopts the term ‘panelist’ in reference

to an independent third-party adjudicator in first instance proceedings under an RTA.
35Cargill, supra n. 33 [87–100]; Panel Report, Mexico – Tax Measures on Soft Drinks and Other Beverages, WT/DS308/R,

adopted 24 March 2006 [4.91–4.92].
36Cargill, supra n. 33, 100.
37Panel Report, Mexico – Taxes on Soft Drinks, supra n. 35; Appellate Body Report, Mexico – Tax Measures on Soft Drinks

and Other Beverages, WT/DS308/AB/R, adopted 24 March 2006.
38Cargill, supra n. 33; Archer Daniels Midland Co. and Tate & Lyle Ingredients Americas, Inc. v. Mexico, ICSID Case No.

ARB(AF)/04/5 (NAFTA), Award (21 November 2007); Corn Products International, Inc. v. Mexico, ICSID Case No. ARB
(AF)/04/1 (NAFTA), Award (18 August 2009).

39Commission (2021) ‘Commission Staff Working Document: Individual Information Sheets on Implementation of EU
Trade Agreements’, COM 297, 42–43.

40Commission (2021) ‘Note Verbale Initiating Arbitration under Article 100 of the EU–Algeria Association Agreement’,
COM 1981830.

41EU–Algeria Association Agreement, art. 100(4).
42Commission, ‘Implementation of EU Trade Agreements’, supra n. 39, 43.
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NAFTA Chapter 20 disputes that were successfully concluded, the panel composition process
greatly exceeded the 30-day timeline envisioned under the agreement. While the panels in the
Canada – Agricultural Products and US – Broomcorn Brooms cases were composed in a relatively
speedy six months, it took the parties almost 17 months to compose the panel in US –
Cross-Border Trucking Services.43 Without an established roster from which panelists could be
selected, panel composition faced delays, as the parties had to agree on the appointment of
each panelist.44

Similarly, in a 2005 dispute brought under the Mexico–Northern Triangle Free Trade
Agreement (FTA),45 panel composition was delayed due to the lack of a roster. The FTA called
for the establishment of two rosters: one listing nationals of the treaty parties who could be
selected to serve as panelists, and another listing non-nationals of the treaty parties who could
serve as chair.46 While the former roster had been established by the time the dispute arose,
the treaty parties had failed to agree on a roster of chairs.47 In the absence of a roster of chairs,
the FTA provides that the chair can only be appointed by mutual agreement of the disputing par-
ties.48 While the details of the panel composition process in this case are not public, the fact that
it took the parties almost 15 months to compose the panel – rather than the maximum 20-day
timeline contemplated under the FTA – indicates that it is likely the absence of a roster of chairs
delayed the panel composition process.49

In three recent disputes brought under EU RTAs – the EU–Southern African Development
Community (SADC) Economic Partnership Agreement (EPA), the EU–Ukraine AA, and the
EU–South Korea FTA – the panel composition process also took much longer than anticipated
under the respective agreements. The EU–South Korea FTA and EU–Ukraine AA envision a
panel being composed within 10 to 15 days after the submission of a request to establish a
panel, and yet in the recent disputes brought under these agreements, the process took approxi-
mately six to seven months to complete.50 These delays, however, pale in comparison to that
experienced in the EU–South African Customs Union (SACU) dispute under the EU–SADC
EPA concerning poultry safeguards. Under the EPA, the panel should have been composed
within a maximum of 25 days from the request to establish the panel,51 but in SACU –
Poultry Safeguards the process took nearly 20 months.52

According to the EU, the delays in SACU – Poultry Safeguards were the result of unforeseen
events coupled with stalling tactics by the SACU. Following the breakdown of consultations, the
EU requested the establishment of a panel on 21 April 2020, but the next day agreed to suspend
the panel composition process at the SACU’s request in light of the emerging COVID-19 crisis.
By November 2020, the EU considered it appropriate to restart the panel composition process,
however the SACU disagreed and refrained from nominating its panelist. In response, the EU
invoked Article 80 of the EU–SADC EPA and requested the chairperson of the Trade and
Development Committee (TDC) to appoint the SACU’s panelist and the panel chair. This

43D. Gantz (2000) ‘Government-to-Government Dispute Resolution under NAFTA’s Chapter 20: A Commentary on the
Process’, American Review International Arbitration 11(4), 481, 508.

44Ibid., 495.
45Tratado de Libre Comercio México–El Salvador, Guatemala y Honduras (Triángulo del Norte) (Mexico–Northern

Triangle FTA).
46Mexico–Northern Triangle FTA, art. 19-08.
47Request from Mexico to Establish a Panel under the Mexico–Northern Triangle FTA (17 May 2004) 2.
48Mexico–Northern Triangle FTA, art. 19-09.
49El Salvador v Mexico – Medidas Vigentes Para El Otorgamiento Del Registro Sanitario Y Acceso De Medicamentos,

Informe Final (14 August 2006) [6-9].
50EU–Ukraine Association Agreement, art. 307(3); EU–South Korea FTA, art. 14.5(3), annex 14-B, art. 3; European

Commission, ‘Disputes under bilateral trade agreements’, supra n. 5.
51EU–South African Development Community EPA, arts. 80(2)–(4).
52European Commission, ‘Arbitration panel established in the dispute concerning the safeguard measure imposed by

SACU on imports of poultry from the EU’, Brussels, Press Release, 8 December 2021.
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move seems to have motivated the SACU to act, as three days later it appointed its panelist.
Thereafter, the EU withdrew its Article 80 request and the parties agreed on criteria to follow
for selecting the panel chair.53

The EU contends that by the end of January 2021, the party-appointed panelists had identified
a suitable and available candidate to serve as chair, but the SACU refused to accept the proposed
candidate and instead put forth additional names and arguments, ultimately delaying the panel
composition process further. The EU invoked Article 80 again, and a week later, the chair of the
TDC selected the panel chair by lot. Though the three panelists were identified by early March
2021, the panel was not formally composed until late-November 2021.54

2.3 Conclusions

While the sample size is limited, a review of past practice reveals two important lessons. First, in
some cases, disputing parties are willing to take advantage of procedural rules that allow them to
block or delay panel composition when they perceive it to be within their interest to do so. States
may not always resort to such actions, and indeed the vast majority of GATT cases led to a posi-
tive outcome despite the inherent ability of the disputing parties to block the dispute settlement
process at various stages. Nevertheless, the above cases demonstrate that when permitted under
TPDSMs, disputants have been willing to exploit procedural rules in order to avoid binding dis-
pute settlement.

Second, even when disputing parties have acted in good faith, delays have arisen in cases where
the TPDSM does not provide adequate safeguards for continuing the panel composition process
in the face of an impasse between the parties, or where the parties, in practice, have chosen not to
invoke the safeguards under the RTA.55 In numerous cases, these delays have been significant and
prolonged the deleterious effects of the impugned measures on the aggrieved party.

While an empirical study of past cases reveals instances in which panel blocking and compos-
ition delays have frustrated proceedings, what such a review cannot capture are situations where a
state chose not to initiate a dispute because it concluded that any attempt to establish a panel
would ultimately be blocked or delayed by the opposing party.56 Thus, it is difficult to determine
the effect caused by the ability of a party to block or delay panel composition just by reviewing
cases actually brought, as it fails to account for disputes that otherwise would have been initiated
had the procedure not allowed for panel blocking in the first place.

The use of panel blocking tactics in the Sugar dispute likely contributed to the NAFTA Parties’
eventual abandonment of Chapter 20 dispute settlement in favour of WTO dispute settlement.57

Between 1996 and 2001, panel reports were issued in three Chapter 20 disputes; however, after
the US blocked establishment of a panel in the Sugar dispute, the NAFTA Parties stopped resort-
ing to Chapter 20 altogether while continuing to litigate cases between them at the WTO.58

According to Vidigal, between 2006 and 2017, the NAFTA Parties initiated five WTO disputes
that could have been brought under NAFTA Chapter 20, while in fact no Chapter 20 disputes
were initiated during this period.59 Notably, the Chapter 20 roster was recomposed in 2006,60

53SACU – Safeguard Measure Imposed on Frozen Chicken from the European Union, First Written Submission of the EU
(20 December 2021) [9–20].

54Ibid., [21–29].
55These issues are explored in greater detail in the following Sections.
56WTO Secretariat (2017) ‘Annex X: Historic Development of the GATT/WTO Dispute Settlement System’, in WTO

Secretariat, A Handbook on the WTO Dispute Settlement System. Cambridge University Press, 328–329.
57D. Gantz (2009) ‘The United States and Dispute Settlement under the North American Free Trade Agreement:

Ambivalence, Frustration, and Occasional Defiance’, in C.P.R. Romano (ed.), The Sword and the Scales: The United States
and International Courts and Tribunals. Cambridge University Press, 391.

58Vidigal, supra n. 30, 930–931.
59Ibid., 931.
60Cargill, supra n. 33 [87].
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and its existence would have precluded the types of panel blocking tactics employed in the Sugar
dispute. Nevertheless, this new roster lapsed in 2009 and was never re-established, indicating a
lack of interest among the NAFTA Parties in resorting to Chapter 20 for future disputes.61

The active use of Chapter 31 dispute settlement under the USMCA, which provides a ‘fix’ to
the panel blocking issues under the NAFTA, provides further support for the notion that the abil-
ity to unilaterally block or delay panel proceedings under Chapter 20 led to its abandonment.

3. Types of Problematic Panel Composition Procedures under RTA DSMs
Of the nearly 400 RTAs currently in force, over 250 provide for some sort of ad hoc adjudicative
process.62 The aim of such mechanisms is to provide for effective, binding dispute settlement in
the event that a dispute arises between the RTA parties. This model is also intended to be a more
certain means of dispute resolution than other mechanisms that are diplomatic in nature.63

Whereas a diplomatic process favours negotiated agreements, the adjudicative model injects legal-
ism into dispute settlement and is reflective of the trend toward binding third-party dispute
settlement that has become an increasingly common feature of RTAs.64 These TPDSMs attempt
to create an automatic procedure for settling disputes, but in many cases, they contain procedures
that can be exploited by an RTA party to undermine that intended automaticity.

3.1 Absence of Any Default Mechanism in Case of Non-Participation

One obstacle to panel composition arises where a TPDSM does not provide any safeguard provi-
sions in the event of non-participation in the panel composition procedure. This defect is com-
monly found in older EU RTAs, such as the Euro-Mediterranean (EUROMED) Agreements
entered into between the EU and southern Mediterranean states soon after the WTO’s establish-
ment.65 Indeed, a number of EUROMED Agreements still in force provide for recourse to arbi-
tration while making it easy for one party to block the process unilaterally. These RTAs typically
provide that a party ‘may notify the other of the appointment of an arbitrator’, and that ‘the other
Party must then appoint a second arbitrator within two months’.66 The process can easily be fru-
strated if the respondent fails to appoint the second arbitrator, as there are no provisions detailing
the process for composing the panel if the respondent refuses to participate.

The same issue also arises in more recently concluded RTAs. Under Turkey’s RTAs with Chile
and Malaysia, safeguard procedures are in place to ensure the appointment of the third arbitrator
in the event that the parties cannot come to an agreement; however, there are no procedures to
ensure the panel is composed if a party fails to appoint its own arbitrator.67 Likewise, the US–
Oman FTA and US–Bahrain FTA provide that each party shall appoint one panelist, and the par-
ties shall endeavour to agree on a chair, failing which the party chosen by lot shall select the
chair.68 Again, these TPDSMs provide a safeguard in the event that the parties cannot agree

61Lester et al., supra n. 32, 69.
62‘Regional Trade Agreement Database’ (WTO), https://rtais.wto.org/ (accessed 14 June 2022).
63C. Chase, A. Yanovich, J.-A. Crawford, and P. Ugaz (2016) ‘Mapping of Dispute Settlement Mechanisms in Regional

Trade Agreements – Innovative or Variations on a theme?’, in R. Acharya (ed.), Regional Trade Agreements and the
Multilateral Trading System. Cambridge University Press, 618.

64V. Donaldson and S. Lester (2015) ‘Dispute Settlement’, in S. Lester, B. Mercurio and L. Bartels (eds.), Bilateral and
Regional Trade Agreements: Commentary and Analysis, 2nd edn. Cambridge University Press, 385.

65E.R. Robles (2006) ‘Political & Quasi-Adjudicative Dispute Settlement Models in European Union Free Trade
Agreements: Is the Quasi-Adjudicative Model a Trend or Is It Just Another Model?’, WTO Economic Research and
Statistics Division, Staff Working Paper ERSD-2006-09 1, at 15–16.

66Euro-Mediterranean Agreement between the European Communities and Egypt, art. 82(4); Euro–Mediterranean
Agreement between the European Communities and Morocco, art. 86(4).

67Turkey–Chile FTA, art. 43(2); Turkey–Malaysia FTA, art. 12.8(2).
68US–Oman FTA, art. 20.7(3); US–Bahrain FTA, art. 19.7(3).
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on a chair, but do not address how the panel will be composed if a party refuses to appoint its
panelist.

The presence of such fundamental flaws in these RTA TPDSMs raises the question of whether
they were intentionally designed to allow the parties to avoid binding dispute settlement. These
systems are more reminiscent of a diplomatic model, with consultations and negotiations being
the key focus of dispute settlement as recourse to arbitration essentially requires the consent of
both parties.69 Certainly, the EUROMED Agreements were intentionally designed in this manner,
as all pre-2000 EU RTAs favoured the diplomatic approach to dispute settlement.70 What is less
clear is whether the same approach is intentionally incorporated into more recent Turkish and
American RTAs, especially given that they include safeguards for appointing the panel chair,
but fail to do the same for the appointment of panelists.

3.2 Barriers to Roster Composition

A much more common and subtler defect is found in RTA TPDSMs that establish a standing
‘roster’ of individuals, usually appointed by the parties soon after the RTA enters into force,
who are to serve as panelists if called upon by the disputing parties.71 While rosters may help
speed up panel composition by providing a ready-made list of potential panelists acceptable to
the RTA parties, rosters may also serve as a barrier to panel composition, particularly when
the roster is difficult to establish or maintain.

As discussed in Section 2 above, the inability to compose a panel due to the inexistence of a
roster has been dubbed the ‘fatal flaw’ of the state-to-state TPDSM under NAFTA Chapter 20.72

On a cursory reading of the provisions under NAFTA Chapter 20 regarding the panel compos-
ition procedure, there is nothing that stands out as being intrinsically problematic. The disput-
ing parties are to ‘endeavor to agree’ on a panel chair within 15 days of the delivery of the
request to establish a panel, failing which the disputing party chosen by lot is to select within
five days an individual who is not a citizen of that party to serve as the panel chair.73 Within 15
days of the selection of the chair, each party is to select two panelists who are citizens of the
other disputing party.74 If a party fails to appoint its panelist within the allotted period, a citi-
zen of the other disputing party is to be selected by lot from the roster to serve as the remaining
panelist.75

A critical problem arises in the selection of the remaining panelist. While the NAFTA Chapter
20 procedure anticipates the possibility that a disputing party will fail to appoint its panelist within
the prescribed period, the contingency requires selection of the remaining panelist from among the
roster established under Article 2009.76 In accordance with Article 2009(1), the NAFTA Parties
must ‘establish by January 1, 1994 and maintain a roster of up to 30 individuals who are willing
and able to serve as panelists’.77 Roster members serve for a term of three years, with the possibility
of reappointment, but they must be appointed by consensus of the NAFTA Parties.78

Despite the obligation to establish a roster soon after the NAFTA’s entry into force, the status
of the Chapter 20 roster at various points of time is ambiguous. Gantz suggests that the NAFTA

69I.G. Bercero (2006), ‘Dispute Settlement in EU Free Trade Agreements: Lessons Learned?’, in L. Bartels and F. Ortino
(eds.), Regional Trade Agreements and the WTO Legal System. Oxford University Press, 389.

70Ibid.
71Other terms found in RTAs include ‘contingent list’, ‘indicative list’, or ‘list of arbitrators’, however this paper employs

the term ‘roster’ in reference to all systems that establish a set list of arbitrators from which the disputing parties can, or must,
select in composing the panel.

72Lester et al., supra n. 32, 68.
73North American Free Trade Agreement (US–Canada–Mexico)), art. 2011(1)(b).
74Ibid., art. 2011(1)(c).
75Ibid., art. 2011(1)(d).
76Ibid., art. 2011(1)(c).
77Ibid., art. 2009(1).
78Ibid.
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Parties informally agreed on a roster in the 1990s, but it was never formally adopted or publicly
disclosed.79 The tribunal in Cargill v. Mexico, adjudicating an investor–state dispute under
NAFTA Chapter 11, recalled that a Chapter 20 roster existed in 1998 but had lapsed at some
point thereafter, and a roster was not successfully re-established until December 2006.80 What
is clear, however, is that the roster was not continuously maintained.81

Without a formally established roster, the panel composition procedure is vulnerable to indef-
inite blockage. Article 2011(3) allows a disputing party to ‘exercise a peremptory challenge
against any individual not on the roster who is proposed as a panelist’.82 In the absence of a ros-
ter, any individual proposed by a disputing party is automatically subject to a peremptory chal-
lenge, as they are not members of an established roster under Article 2009.83 Consequently, a
party may indefinitely delay the dispute settlement process and effectively prevent the compos-
ition of a panel by continuously vetoing any panelist proposed by the other party.84

Indeed, the US exploited this loophole in the Sugar dispute, revealing the ineffectiveness of
Chapter 20 dispute settlement absent the cooperation of the NAFTA Parties in maintaining the roster
or appointing panelists. The safeguards built into Article 2011 intended to ensure automaticity in
panel composition only work if a formal roster exists at the time of the dispute. Even if a roster
had been established in 1994, as required under Article 2009(1), the NAFTA Parties were apparently
incapable of maintaining it. While the exact reasons for this failure are unclear, the text of Article 2009
makes maintaining a roster difficult absent the sustained cooperation of the NAFTA Parties.

First, the term limit for each roster member is capped at three years.85 As a result, the NAFTA
Parties are essentially required to enter into negotiations every three years to reconstitute the
Chapter 20 roster. Though roster members can be reappointed, they must be appointed by consen-
sus.86 By choosing not to participate in the process of reconstituting the roster or by refusing to
agree to the appointment roster members, a NAFTA Party could unilaterally frustrate the operation
of Chapter 20. These textual limitations likely explain the inability of the NAFTA Parties to maintain
an active roster. According to the Cargill tribunal, a 15-member roster existed in 1998 but lapsed some-
time thereafter. Between 1997 and 2004, the NAFTA Parties engaged in at least six separate sets of
discussions on the composition of the Chapter 20 roster before finally agreeing on a full 30-member
roster in 2006,87 however by 2009, the roster had lapsed again and was never reconstituted.88

The potential for panel blocking arises under other RTAs that similarly envision recourse to a
roster where the parties fail to agree on or fail to appoint roster members. This is particularly true
of RTAs that entered into force prior to the late-2000s, which incorporate many of the limitations
found under NAFTA Chapter 20. For example, the US–Singapore FTA and Canada–Costa Rica
FTA also limit the term of roster members to three years, require consensus for appointment to
the roster, and afford parties the right to a peremptory challenge against candidates who are not
drawn from the roster.89 Accordingly, if the RTA parties fail to agree on a new roster every three
years, the roster will lapse and the respondent to a dispute under the agreement could block panel
composition by using the same tactics employed in the Sugar dispute.

Newer US RTAs such as the US–Australia FTA (AUSFTA) do away with explicit term limits
for roster members, however appointment to the roster still requires the agreement of both parties

79David A. Gantz (2009), Regional Trade Agreements: Law, Policy and Practice. Carolina Academic Press, 141, fn 270.
80Cargill, supra n. 33 [87].
81Lester et al., supra n. 32, 69.
82NAFTA, art. 2011(3).
83Ibid.
84Gantz, Regional Trade Agreements, supra n. 79, 141.
85NAFTA, art. 2009(1).
86Ibid.
87Cargill, supra n. 33 [87].
88Lester et al., supra n. 32, 69.
89US–Singapore FTA, art. 20.4(b)(iii); Canada–Costa Rica FTA, art. XIII.9(1).
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and is therefore susceptible to unilateral blockage.90 Moreover, RTAs that eliminate the peremp-
tory challenge right for non-roster appointees may still be problematic if the fail-safe provisions
for ensuring panel composition in the event a disputing party refuses to participate require selec-
tion from a roster. For instance, the US–Singapore FTA does not include a right of peremptory
challenge, but states that ‘a panelist shall be selected by lot from the contingent list’ if a party fails
to appoint its panelist within the specified period of time.91 The fail-safe procedure is thus fru-
strated in the absence of a roster. Considering the US–Singapore FTA, like other problematic ros-
ter systems, requires roster members to be appointed by consensus and limits their terms to three
years, there is the possibility that even if established, the roster will subsequently lapse and nullify
the effect of the fail-safe provision.92

Surveying the range of roster systems that could be described as procedurally problematic,
some provide a greater opportunity for exploitation than others. Under NAFTA Chapter 20,
the respondent is capable of avoiding dispute settlement in the absence of a set roster by vetoing
non-roster appointees. Given the consensus requirement for roster appointees and the automatic
expiry of the roster every three years, establishing and maintaining a roster requires ongoing
cooperation between the NAFTA Parties. In contrast, RTAs such as the EU–Korea FTA that
limit the consensus requirement, lengthen term limits for roster members, and eliminate the
right to peremptorily challenge non-roster appointees do not require the same level of cooper-
ation.93 While there may be some slight barriers to establishing the roster, once composed it is
easier to maintain. Indeed, rosters have been established under the EU–Korea FTA, the
Dominican Republic–Central America FTA (CAFTA–DR), and the EU–SADC EPA, among
others, despite those mechanisms relying, at least to some degree, on the good faith participation
of the RTA parties in composing the roster.94 Nevertheless, there are a number of RTAs currently
in force that employ roster systems that are vulnerable to abuse by one party, which may ultim-
ately delay or derail the dispute settlement process.

4. Approaches to Ensuring Timely Panel Composition in RTA DSMs
States have adopted a variety of methods to combat the potential of panel blocking and compos-
ition delays in RTA TPDSMs, with some mechanisms being more effective at resolving the issue
than others. Four broad approaches can be gleaned from assessing RTAs currently in force: (i)
RTAs with provisions safeguarding panel composition despite the absence of a roster; (ii)
RTAs with provisions safeguarding roster composition; (iii) RTAs with panel composition proce-
dures that do not envision use of a roster; and (iv) RTAs that provide for recourse to an appoint-
ing authority. This Section describes each approach, while the next Section assesses their
effectiveness and efficiency.

4.1 Provisions Safeguarding Panel Composition Absent a Functioning Roster

One approach to resolving the issue that arose in the Sugar dispute is to include provisions in the
TPDSM that safeguard panel composition even if the RTA parties fail to establish a roster. Under
the CPTPP, if the respondent fails to appoint its panelist within 20 days of the request for the
establishment of a panel, the complainant is to select a panelist from among the individuals

90US–Australia FTA, art. 21.7(4).
91US–Singapore FTA, art. 20.4(4)(a)(ii).
92Ibid., arts. 20.4(4)(b)(ii)–(iii).
93EU–Korea FTA, arts. 71, 85.
94Decision No. 2 of the EU–Korea Trade Committee (23 December 2011) L 58/13 (2013/111/EU); CAFTA-DR, Decision

of the Free Trade Commission on Appointment to the Rosters (23 February 2011); Decision No 1/2019 of the Trade and
Development Committee Established under the Economic Partnership Agreement between the European Union and Its
Member States, of the One Part, and the SADC EPA States, of the Other Part, of 18 February 2019, On the
Establishment of a List of Arbitrators [2019/391].
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appointed to the respondent’s indicative list of panelists.95 If the respondent has not appointed
anyone, the complainant gets to select from among the individuals appointed to the roster of
panel chairs.96 Finally, if no roster of panel chairs has been established, the remaining panelist
is to be randomly chosen from among three candidates proposed by the complainant.97

The CPTPP procedure effectively closes the panel blocking loophole by ensuring that a panel
can be composed despite the non-participation of the respondent and the lack of an established
roster. The final stage of the fail-safe procedure – where the remaining panelist is chosen from
among candidates proposed by the complainant – is dependent only upon the participation of
the complainant, and thereby circumvents the need to resort to a roster. Notably, however, the
CPTPP Parties managed to compose the roster of panel chairs within a year of the CPTPP com-
ing into force.98 Accordingly, a situation in which the process progresses to the third stage of the
fail-safe procedure is unlikely to arise. Rather, in the event that a CPTPP Party fails to participate
in the process, the most likely outcome is that the panel will be composed of the complainant’s
chosen panelist and two individuals appointed to the roster of panel chairs.

A similar approach has been incorporated into an assortment of modern EU RTAs. The EU–
Canada Comprehensive Economic and Trade Agreement (CETA) TPDSM requires selection from
a roster in the event that the parties cannot agree on the composition of the panel; however, Article
29.7(6) provides that if no roster has been established or if it does not contain a sufficient number
of roster members, ‘three arbitrators shall be drawn by lot from the arbitrators who have been proposed
by one or both of the Parties’.99 This same sort of provision is also found under the EU–Vietnam FTA
and EU–Ukraine FTA.100 Other EU RTAs include similar provisions, but are more detailed and con-
tain specific procedures for selecting the panel chair. The EU–Singapore FTA, for example, provides
that in the absence of a complete roster of panel chairs, the chair ‘shall be selected by lot from
among former Members of the WTO Appellate Body’.101 Under these types of procedures, provided
the complainant proposes individuals for appointment to the roster by the time the panel is to be com-
posed, the lack of a formalized roster will not stymie panel composition.

4.2 Provisions Safeguarding Roster Composition

Another less common method of combating the panel blocking issue is to include provisions
within the TPDSM that guarantee a roster will be composed, regardless of whether all RTA par-
ties participate in composing the roster. This is the approach employed under the USMCA. Just
as the panel composition process under NAFTA Chapter 20 is dependent on the existence of a
functioning roster, so too is the process under Chapter 31 of the USMCA.102 Yet, whereas estab-
lishing and maintaining the roster under NAFTA Chapter 20 was a considerable challenge absent
the good faith participation of all NAFTA Parties, the USMCA allows for the creation and main-
tenance of a roster without the active participation of all three USMCA Parties.

In appointing members to the roster, each USMCA Party is allowed to designate up to 10 indi-
viduals.103 Article 31.8(1) states that the Parties ‘shall endeavor to achieve consensus on the
appointments’, but unlike under the NAFTA, consensus is not required.104 If each of the

95Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP), art. 28.9(2)(c)(i).
96Ibid., art. 28.9(2)(c)(ii).
97Ibid., art. 28.9(2)(c)(iii).
98Decision by the Commission of the Comprehensive and Progressive Agreement for Trans-Pacific Partnership regarding

the Establishment of a Roster of Panel Chairs under Chapter 28 on Dispute Settlement (9 October 2019) CPTPP/COM/2019/
D006.

99Comprehensive Economic and Trade Agreement between Canada and the EU (CETA), art. 27.6(7).
100EU–Vietnam FTA, art. 15.7(7); EU–Ukraine Association Agreement, art. 307(7).
101EU–Singapore FTA, arts. 14.5(5)–(6).
102US–Canada–Mexico Agreement (USMCA), art. 31.9.
103Ibid.
104Ibid.
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USMCA Parties nominates its 10 individuals, and there is no agreement on all 30 proposed indi-
viduals within 30 days, the individuals nominated by each Party are appointed to the roster.105

However, if for example the US failed to nominate its 10 individuals while Canada and
Mexico each nominated their prospective roster members, the 20 individuals proposed by
Canada and Mexico would form the roster. As a result, provided one USMCA Party proposes
individuals to the roster, the roster will be formed within 30 days of the agreement entering
into force.106 The USMCA also eliminates the three-year term limit for roster members found
under NAFTA Chapter 20.107 With respect to reappointments and new appointments, the
Parties are to seek consensus, however if there is no agreement within 30 days, the individual pro-
posed is added to the roster.108

In practice, this procedure has worked remarkably well. The USMCA entered into force on 1
July 2020, and the roster of panelists for Chapter 31 disputes was released only a few days
later.109 The fact that there are 30 individuals appointed to the roster indicates that there was active
participation by the US, Canada, and Mexico in appointing individuals to the roster.110 As a final
safeguard, the Rules of Procedure for Chapter 31 disputes outline the procedure to be followed in
the event the failure of a Party to make its roster appointments ‘impedes the composition of a panel
… due to an insufficient number of individuals on the roster’.111 Yet, recourse to this procedure is
not necessary given how quickly the Parties moved in fully composing the roster.

4.3 Ad hoc Panel Composition Procedures

Given past challenges in composing and maintaining rosters and the potential for panel blocking
that may arise as a result, many RTAs forego the roster system entirely and employ an ‘ad hoc’
approach. One type of panel composition procedure commonly found in RTAs involves each dis-
puting party appointing its arbitrator, and proposing a list of three or four individuals to serve as
chair.112 If a disputing party fails to appoint a panelist within the specified period of time, the
remaining panelist is either chosen by the other disputing party, or selected by lot from
among the four individuals proposed by that party to serve as chair.113 The same safeguard
applies for appointing the chair, whereby the chair is appointed from among the individuals pro-
posed by the complainant if the respondent fails to participate, or if the parties otherwise cannot
agree on a chair.114 This simple procedure therefore affords the complainant the ability to com-
pose a panel unilaterally without the participation of the respondent and without having to resort
to an established roster to appoint the remaining panelists.

4.4 Recourse to an Appointing Authority

In the event that the disputing parties are unable to agree on the appointment of panelists, sev-
eral RTAs resort to a designated appointing authority to overcome the impasse.115 Under this
approach, a political body or representative steps in and appoints the remaining panelists on
behalf of the parties if they cannot come to an agreement.116 A number of RTAs designate a

105Ibid.
106Ibid.
107USMCA, art. 31.8(1).
108Ibid.
109Decision No. 1 of the Free Trade Commission of the USMCA (7 July 2020) annex IV.
110Ibid.
111Ibid., annex III, art. 17(1).
112New Zealand–Korea FTA, art. 19.8; Canada–Korea FTA, art. 21.7.
113Ibid.
114Ibid.
115Chase et al., supra n. 63) 644; A. Porges (2011) ‘Dispute Settlement’, in J.-P. Chaffour and J.-C. Maur (eds.), Preferential

Trade Agreement Policies for Development: A Handbook. World Bank, 485.
116Ibid.
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representative of a body internal to the RTA system as the appointing authority. The Protocol of
Olivos, which governs dispute settlement for the Southern Common Market (MERCOSUR),
designates the MERCOSUR Administrative Secretariat as the residual appointing authority.117

Likewise, under the Enhanced Dispute Settlement Mechanism (EDSM) of the Association of
East Asian Nations (ASEAN), if the disputing parties fail to agree upon the appointment of
panelists, it falls to the ASEAN Secretary-General to appoint the remaining panelists.118

EU RTAs frequently feature both roster and internal appointing authority systems, where the
appointing authority steps in to appoint a panelist or chair from the roster by lot in the event that
the disputing parties cannot agree. Under the CETA, if the parties cannot agree on the compos-
ition of the panel, a party can request that the panelists be drawn by lot from the roster by the
Chair of the CETA Joint Committee or their delegate.119 Similar provisions are found in both the
EU–SADC EPA and the EU–Japan EPA.120

Other RTAs make recourse to an external appointing authority in the event that the disputing
parties cannot agree on the composition of the panel. A host of Asian–Pacific RTAs, including
the China–New Zealand FTA and ASEAN–Japan Comprehensive Economic Partnership
Agreement (CEPA), designate the WTO Director-General as the appointing authority.121 The
Secretary-General of the Permanent Court of Arbitration (PCA) is also frequently designated
as the appointing authority in RTAs,122 and the President of the International Court of Justice
(ICJ) has been designated as the appointing authority under a few agreements.123 The
Regional Comprehensive Economic Partnership (RCEP) is unique in that it provides a fail-safe
appointing authority; it designates the WTO Director-General as the default appointing author-
ity, but in the event that the WTO Director-General fails to act, a party may request that the PCA
Secretary-General make the necessary appointments.124

5. Assessment for Approaches to Ensuring Timely Panel Composition in RTA DSMs
In many instances, states have reduced the likelihood of panel blocking and panel composition
delays in their more recent RTAs, but have not employed sufficient fail-safe mechanisms that
would guarantee, in all circumstances, timely panel composition upon a party’s request.
Accordingly, there are still opportunities for parties to undermine dispute settlement procedures
by failing or refusing to participate in panel or roster composition. As the previous Section
demonstrates, states have employed various methods to respond to the panel blocking problem
and ensure automaticity in roster or panel composition. This Section offers a critical analysis
of the effectiveness and efficiency of each of those approaches,125 but first identifies a common
theme that appears in the TPDSMs most successful in eliminating panel blocking.

5.1 A Common Approach to Eliminating Panel Blocking: Redistributing Procedural Control and
Incentivizing Participation

What defective RTA panel composition procedures tend to have in common is that they do not
allow the complainant to compose a panel unilaterally without cooperation from the other RTA

117Olivos Protocol for the Settlement of Disputes in MERCOSUR (Protocol of Olivos), art. 10(2)(ii).
118Protocol on Enhanced Dispute Settlement Mechanism (ASEAN EDSM), annex II, art. I.7.
119CETA, art. 29.7(3).
120EU–SADC EPA, art. 80(3); EU–Japan EPA, art. 31.8(3).
121China–New Zealand FTA, art. 189(4); ASEAN–Japan CEPA, art. 65(2).
122Japan–Switzerland FTA, art. 141(6); Canada–European Free Trade Association FTA (Canada–EFTA FTA), annex K [2(e)].
123New Zealand–Thailand FTA, art. 17.5(3).
124Regional Comprehensive Economic Partnership (RCEP), arts. 19.11(7)–(8).
125In their recent chapter, Grigorova and Zachari also critically examine methods to address panel blocking under recently

concluded RTAs. See, J. Grigorova and E. Zachari (2021) ‘Dispute Settlement in Free Trade Agreements as a Suggested
Alternative to WTO Dispute Settlement’, in M. Elsing, R. Polanco, and P. van den Bossche (eds.), International Economic
Dispute Settlement: Demise or Transformation?. World Trade Forum, 483–486.
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parties or a third party. Under many roster-style RTAs, the consensus requirement for appoint-
ments to the roster necessitates the active participation of the RTA parties in composing the ros-
ter, and without a composed roster, the fail-safe provisions designed to ensure automaticity are
inoperable. Other RTAs provide no safeguards in the event the respondent fails to appoint its
panelists. And under RTAs that designate an appointing authority, the complainant cedes control
of the process to the appointing authority, which may refuse to act (see Subsection (4) below). In
these cases, the complainant cannot push ahead with composing the panel and is either left at the
mercy of the respondent, or some other third party, which may result in unintended delays.

It follows that RTA TPDSMs that either vest control over the dispute settlement process with the
complainant, or create strong incentives for RTA parties to participate in the process, or ideally, do
both, should effectively ensure timely panel composition. This is a common element of effective
panel composition procedures regardless of whether the TPDSM employs a roster, ad hoc, or
appointing authority approach. Accordingly, panel blocking can be eliminated from each type of
panel composition procedure, provided the TPDSM either vests control over the process with
the complainant or creates strong incentives for the RTA parties to actively participate.

5.2 Efficiently Eliminating Panel Blocking in Roster Systems

Many modern RTAs that employ a roster system effectively deal with the panel blocking issue,
but do so using different methods. The USMCA approach guarantees roster composition and
maintenance without the participation of all the RTA parties. This in turn incentivizes each
party to participate in composing the roster, because by failing to participate a party may lose
out on appointing its preferred candidates to the roster.

The CPTPP approach, in contrast, does not guarantee that a roster will be established, but
allows the complainant to appoint individuals not on the roster to the panel in the event of
the respondent’s non-participation and without the respondent being able to block those
appointments. This procedure also encourages the respondent’s participation in composing the
panel, as the complainant can appoint two panelists if the respondent does not participate.

Finally, the approach adopted under recent EU RTAs permits the disputing parties to select as
panelists individuals proposed to the roster, even if the roster has not been formally established or
does not contain a sufficient number of roster members required to preside over a dispute. While
ensuring that a panel can still be composed in the absence of a full roster, this procedure also
encourages the parties to make their roster appointments. A complainant may bring a dispute
and at the same time propose members for the roster to ensure there are prospective panelists
even if the roster is not formalized prior to the panel being composed. The complainant’s pro-
posals would then motivate the respondent to make its own proposals for the roster to minimize
the likelihood that the panel is composed entirely of individuals nominated by the complainant.
Each of these approaches therefore prevents another party from unilaterally frustrating the dis-
pute settlement process, while also providing incentives for the RTA parties to participate in
the panel or roster composition process.

While the USMCA, CPTPP, and EU RTA approaches effectively deal with the panel blocking
issue, all three have the potential to be inefficient. Under the CPTPP TPDSM, the respondent can
still delay the panel composition process by choosing not to participate. In particular, the proced-
ure for selecting the panel chair is vulnerable to extended delays that are outside the complai-
nant’s control, especially where the respondent refuses to participate.126 If the disputing parties
fail to agree on a chair, which would be inevitable if the respondent refused to participate, it
falls to the two appointed panelists to select an individual from the roster of panel chairs.127 If
the panelists cannot agree on a chair, the CPTPP provides that ‘the two panelists shall appoint

126CPTPP, art. 28.9(2).
127CPTPP, art. 28.9(2)(d)(ii).
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the chair with the agreement of the disputing Parties’.128 Again though, if one of the parties
refuses to agree, the procedure is further delayed, with the next step being that the disputing par-
ties ‘select the chair by random selection’ from the roster of panel chairs.129 Unlike the USMCA,
the CPTPP does not provide guidance on how to proceed if a disputing party fails to participate
in choosing the chair via ‘random selection’.130 In any event, it can take up to 60 days to reach
this point, and the complainant cannot accelerate the process if the panelists cannot agree on
appointing a chair and if the respondent refuses to participate.131 Accordingly, while effective
in eliminating panel blocking, the CPTPP approach is likely to result in panel composition delays
in the absence of the participation of the respondent.

In contrast, under the USMCA, the complainant has control over the process in the absence of
the respondent’s participation. At each stage, the USMCA envisions that the parties will attempt
to come to a consensus on appointments, but provides that in the event of the respondent’s non-
participation, the complainant shall make the appointment.132 In total, the panel composition
procedure is intended to take a maximum of 40 days, allowing the complainant to compose
the panel quickly and unilaterally if the respondent refuses to participate.133

Importantly though, the USMCA retains the right of parties to exercise a peremptory challenge
against non-roster appointees, which is vulnerable to abuse by respondents. In selecting panelists
under the USMCA, disputing parties can either appoint from the roster or choose someone not
on the roster, though in the latter case there is a risk that the appointee will be subject to a per-
emptory challenge by the opposing party. For complainants, there is a strong incentive then to
select from the roster, as panel composition could be delayed if the respondent challenges the
complainant’s non-roster appointee. For respondents, however, the risk of a peremptory chal-
lenge is less consequential as resulting delays in the panel composition process simply means
a delayed ruling, which does not prejudice the respondent in the same way it prejudices the com-
plainant. In fact, there is an incentive for respondents to go ‘off the roster’, as it forces the com-
plainant to choose between capitulating and accepting the respondent’s preferred appointee or
delaying the process further by exercising a peremptory challenge.

Indeed, the USMCA experience thus far suggests that the peremptory challenge right cancels
out any incentive for the respondent to appoint panelists from the roster. In the three cases
brought under Chapter 31, the respondent in two of those cases did not select its panelists
from the roster.134 In both cases, the panel composition process exceeded the timeline established
under the USMCA.135 By contrast, in Canada – Dairy TRQs, all three panelists were drawn from
the roster and the panel composition process still exceeded the established 35-day timeline, but

128CPTPP, art. 28.9(2)(d)(iii).
129CPTPP, art. 28.9(2)(d)(iv).
130USMCA, art. 31.9(c).
131Ibid.
132USMCA, art. 31.9.
133Ibid.
134In US – Solar Products, the US’ appointee Donald McRae was not a member of the roster, nor was Mario Matus, who

was selected by the disputing parties as chair. In US – Automotive Rules of Origin, the US again appointed Prof. McRae, along
with Jorge Miranda, who was also not a roster member. See, United States – Safeguard Measures on Certain Crystalline Silicon
Photovoltaic Products from Canada, USA-CDA-2021-31-01, Notice of Panel Selection (4 August 2021); United States –
Automotive Rules of Origin, USA-MEX-2022-31-01, Joint Notice of Panel Selection (23 March 2022).

135In US – Solar Products, the process took 46 days instead of the 35-day period set under Article 31.9(1), whereas in US –
Automotive Rules of Origin, the process took 75 days instead of the 40-day period envisioned under Article 31.9(2). See,
United States – Safeguard Measures on Certain Crystalline Silicon Photovoltaic Products from Canada, USA-CDA-2021-
31-01, Notice of Panel Selection (4 August 2021); United States – Automotive Rules of Origin, USA-MEX-2022-31-01,
Joint Notice of Panel Selection (23 March 2022); United States – Safeguard Measures on Certain Crystalline Silicon
Photovoltaic Products from Canada, USA-CDA-2021-31-01, Request for the Establishment of a Panel by Canada (18 June
2021); United States – Automotive Rules of Origin, USA-MEX-2022-31-01, Request for the Establishment of a Panel by
Mexico (6 January 2022).
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only by six days.136 These cases suggests that while the peremptory challenge right may not neces-
sarily lengthen the panel composition process, it negates any incentive for the respondent to
appoint panelists from the roster, which could lead to panel composition delays unless the com-
plainant capitulates on the respondent’s appointee.

Examining the EU RTA approach to eliminating panel blocking, delays may arise under those
RTAs that employ a hybrid roster/appointing authority approach (discussed further in Section 5.4
below). Setting aside potential issues with the appointing authority for now, the EU RTA
approach seems to provide an efficient means of eliminating panel blocking. Under the CETA,
for example, the disputing parties are to consult with a view to agreeing on the panel’s compos-
ition within 10 days of the request for the establishment of the panel.137 If they cannot agree, it
falls to the chair of the CETA Joint Committee to appoint the remaining panelists within five
working days, drawing by lot from the panelist and panel chair rosters.138 Again, if any of the
rosters have not been formally established at the time the party requests the chair’s assistance,
the chair will draw from among the individuals proposed for inclusion on the rosters by one
or both of the parties.139 In theory, the process for appointing panelists should not exceed 15
days, and the non-participation of the respondent in the process does not risk delaying that time-
line further.

In practice, however, long delays in panel composition have been common in recent disputes
involving these types of hybrid procedures.140 The main reason for delay seems to be parties’
reluctance to submit a request to the appointing authority to make the outstanding appointments,
even if doing so would expedite the process. Though panel composition in SACU – Poultry
Safeguards took nearly 20 months to complete, it also revealed the effectiveness of the hybrid ros-
ter/appointing authority approach when properly invoked. After the SACU failed to appoint its
panelist, the EU requested the chair of the TDC to appoint the SACU’s panelist, ultimately motiv-
ating the SACU to appoint its panelist three days later to avoid appointment by the TDC chair.
When the parties could not agree on a panel chair, the EU requested the chair of the TDC to
appoint the chair, which he carried out five days later. While disputing parties may have good
reason to hold off on moving forward unilaterally with panel composition by invoking fail-safe
provisions,141 practice suggests that the hybrid roster/appointing authority approach provides for
efficient panel composition when such provisions are invoked in accordance with the timeline
established under the TPDSM.

5.3 The Roster vs. Ad Hoc Approaches to Panel Composition

The ad hoc panel composition approach may be effective in preventing the respondent from
delaying or blocking panel composition, and also in encouraging the respondent’s participation.
As detailed in Section 4.3, under a well-designed ad hoc system, the complainant retains control
over composing the panel in the event that the respondent does not participate. Moreover, the
respondent has a strong interest in participating in the panel composition process under such
systems since if it fails to appoint anyone, the panel is composed entirely of the complainant’s
proposed panelists.

This approach is appealing in its simplicity. The parties are neither required to negotiate and
agree on a roster for the TPDSM to be operable nor resort to an appointing authority to overcome
an impasse. Yet, it is difficult to compare the merits of the roster and ad hoc approaches since, as
Trakman rightly points out, there is a lack of compelling empirical evidence, suggesting that one

136Canada – Dairy TRQ Allocation Measures, CDA-USA-2021-31-010, Final Panel Report (20 December 2021) [4–6].
137CETA, art. 29.7(2).
138CETA, art. 29.7(3).
139CETA, art. 29.7(6).
140See Section 2.2 above.
141Discussed at Section 6.3 below.
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system is clearly preferable to the other.142 The primary argument for the roster system is that it
ensures that if a dispute arises, the parties can appoint panelists from a list of individuals who, in
principle, they have already accepted as suitable candidates. A person named to the roster is
regarded as having the required qualifications to serve as a panelist and, generally speaking,
should only face disqualification for certain forms of misconduct, such as by failing to make dis-
closure or failing to exercise independence and impartiality.143 In composing the roster, RTA par-
ties put candidates through a ‘pre-clearance process’ to check for conflicts of interest and confirm
the candidates are properly qualified before they are considered for a specific dispute.144

Therefore, by drawing panelists from a roster, the argument is that RTA parties can avoid poten-
tial delays by reducing the likelihood that the selected panelist will be challenged or decline the
appointment due to a conflict of interest.145

Unfortunately, testing this hypothesis is difficult. Of the few publicly known RTA cases, nearly
all involved some form of roster-based TPDSM. Moreover, the details of negotiations (if any) over
the selection of panelists are rarely made public. What is evident, however, is that the mere exist-
ence of a roster does not always lead to timely panel composition. As discussed in Section 2.2, in
three recent bilateral disputes under EU RTAs, it took the parties between six and 20 months to
compose the panels for each dispute,146 despite the fact that the underlying RTAs in all three dis-
putes required the establishment of a roster and rosters had, indeed, been established prior to
each dispute.147 In Korea – Labour Commitments and Ukraine – Wood Export Ban, the original
panelists were all selected from the established rosters, yet there were still delays in composing the
panels. The USMCA experience thus far suggests that recourse to a roster system could result in
timely appointments; however, as noted in the previous Section, this is dependent on the parties
actually choosing panelists from the roster. Consequently, a proper comparison of the efficiency
and effectiveness of the roster and ad hoc approaches in RTA TPDSMs requires more empirical
evidence than is currently available.

5.4 Recourse to an Appointing Authority

Recourse to an appointing authority can provide an effective method of panel composition in the
event that the disputing parties cannot agree on the panelists, or where one party refuses to par-
ticipate.148 Indeed, parties in international commercial and investment disputes frequently resort
to appointing authorities for assistance in panel composition, which have proven to be rather

142L. Trakman (2017) ‘Enhancing Standing Panels in Investor–State Arbitration: The Way Forward?’, Georgetown Journal
of International Law 41, 1145, 1168.

143For example, under the EU–Singapore FTA’s Rules of Procedure for Arbitration, a panelist selected from the roster may
only be challenged for non-compliance with the agreement’s Code of Conduct, which relate to the panelists’ duties and obli-
gations throughout the proceedings. See, EU–Singapore FTA, annexes 14-A and 14-B.

144S. Picker Jr. (1997) ‘The NAFTA Chapter 20 Dispute Resolution Process: A View from the Inside’, Canada–United
States Law Journal 23, 525, 529.

145G.C. Hufbauer and J.J. Schott (2005) NAFTA Revisited: Achievements and Challenges. Columbia University Press, 249.
146‘Bilateral Disputes’, supra n. 5.
147Decision No 1/2019 of the Trade and Development Committee established under the Economic Partnership Agreement

between the European Union and its Member States, of the one part, and the SADC EPA States, of the other part, on the
establishment of a list of arbitrators (18 February 2019) L 70/33; Council Decision (EU) 2019/1578 on the position to be
adopted on behalf of the European Union within the Committee on Trade and Sustainable Development established by
the Free Trade Agreement between the European Union and its Member States, of the one part, and the Republic of
Korea, of the other part, as regards the Panel of Experts referred to in Article 13.15 of the Agreement (20 September
2019) L 244/4; Council Decision (EU) 2018/1838 on the position to be taken on behalf of the European Union within
the Association Committee in Trade configuration established by the Association Agreement between the European
Union and the European Atomic Energy Community and their Member States, of the one part, and Ukraine, of the
other part (19 November 2018) L 298/11.

148Chase et al., supra n. 63, 645.
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efficient.149 Nevertheless, there are potential issues with recourse to both internal and external
appointing authorities.

Where an internal representative acts as the default appointing authority, problems may arise
depending on how that representative is assigned to their position. The Korea–Chile FTA, for
example, designates as the appointing authority the ‘chairperson of the [Free Trade] Commission’
when the parties cannot agree on a chair or panelist.150 However, the agreement provides that the
Free Trade Commission (FTC) ‘shall be chaired alternately by each Party’.151 The EU–SADC
EPA provides a similar process, whereby the TDC chairperson is tasked with making appointments,
but the chair alternates between the Parties each year.152 These procedures raise an obvious question:
what happens if the chairperson is a national of the respondent and simply refuses to appoint any
panelists?153 Where the appointing authority lacks complete neutrality between the disputing parties,
there is an increased risk that the panel composition procedure may be subject to vulnerabilities.

The CETA also provides for recourse to an internal appointing authority in the event that the
parties cannot agree on the panel’s composition within 10 days, allowing either party to request
that the chair of the CETA Joint Committee or their delegate draw by lot arbitrators from the
roster.154 Article 26 states that the CETA Joint Committee shall be co-chaired by government offi-
cials of both Canada and the EU, and that decisions and recommendations of the CETA Joint
Committee shall be made by mutual consent.155 It is not clear, therefore, whether both co-chairs
must approve of the selection by lot, or whether the co-chair of the complainant state can act
unilaterally absent the consent of the other co-chair. Unfortunately, the Rules of Procedure of
the CETA Joint Committee do not offer any clarification.156 If mutual consent is required,
panel composition may be susceptible to paralysis if the respondent’s co-chair fails to cooperate.

The EU–Japan EPA seems to resolve this issue. If a party fails to make its appointment, then
the co-chair of the Joint Committee from the complainant state steps in to appoint a panelist
from the roster.157 The same general procedure applies in the event that the parties cannot
agree on a panel chair, with the co-chair of the Joint Committee from the complainant state mak-
ing the selection by lot from the roster of panel chairs.158 Like the CETA, lack of a roster under
the EU–Japan EPA is not itself a barrier to composing the panel, provided the complainant has
formally proposed individuals for the panelist and panel chair rosters at the time the panel is to
be composed.159 The EU–Japan approach is therefore preferable to the CETA approach as it
explicitly permits the co-chair from the complainant state to unilaterally compose the panel,
allowing the complainant to push forward with panel composition even in the absence of a roster
and the active participation of the respondent.

In light of the potential issues with making recourse to an internal appointing authority, an
external appointing authority may be preferred. There are multitudes of such options parties

149In a 2018 report, the PCA reported having received over 700 requests to designate or act as an appointing authority,
while ICSID claimed to have acted as appointing authority in nearly 300 cases. See, UNCITRAL Working Group III,
‘Possible reform of investor–State dispute settlement (ISDS) Submissions from International Intergovernmental
Organizations and additional information: appointment of arbitrators’ (2018) A/CN.9/WG.III/WP.146 [11, 42]. See also,
D. Gaukrodger (2018) ‘Appointing Authorities and the Selection of Arbitrators in Investor–State Dispute Settlement: An
Overview’, OECD Consultation Paper.

150Korea–Chile FTA, arts. 19.9(3)–(4).
151Korea–Chile FTA, art. 18.1(5).
152EU–SADC EPA, arts. 80(3), 103(2).
153Grigorova and Zachari, supra n. 125, 485.
154CETA, arts. 29.7(2)–(3).
155CETA, arts. 26.1(1), 26.3(3).
156Decision 001/2018 of the CETA Joint Committee of 26 September 2018 adopting its Rules of Procedure and of the

Specialized Committees, OJ 2018 L 190/15.
157EU–Japan FTA, art. 21.8(3).
158EU–Japan FTA, art. 21.8(4).
159EU–Japan FTA, arts. 21.8(5)–(6).
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could select from, many of which have significant experience in acting as an appointing authority
in international disputes.160 Still, parties should exercise caution in designating an external
appointing authority, as the designated body or individual may still refuse to act even if desig-
nated. This may be problematic where RTA parties have chosen the WTO Director-General as
the appointing authority. While the Director-General is frequently involved in appointing pane-
lists in WTO disputes, no Director-General has ever appointed panelists under an RTA, nor has a
Director-General ever taken a public position on the matter.161 As such, it is unclear whether the
Director-General would act even if designated under an RTA.

In contrast, the President of the ICJ is known to occasionally act as an appointing authority.162

This role and its procedure are not formally set out under the Rules of the Court or the Statute of
the ICJ, and ICJ publications do not disclose how often the President fulfils this ‘extrajudicial’
function,163 however the ICJ recommends that treaty parties consult the President on their will-
ingness to act as an appointing authority.164 Shaw notes that in acceding to any request to act as
appointing authority, an essential consideration for the ICJ President is ‘that the performance of
the function in a particular case should not interfere with the performance by the Court of its
primary functions’.165

The PCA Secretary-General will act as an appointing authority if so designated, provided he is
satisfied on a prima facie review of the documents submitted by the parties that he is empowered
to act.166 Consequently, as long as the dispute settlement clause explicitly names the PCA
Secretary-General as the appointing authority, and assuming all other conditions for submitting
a request have been met,167 the Secretary-General will act. In contrast with the ICJ, appointing
authority services fall within the PCA’s regular scope of business and are not subsidiary to the
PCA’s other dispute settlement functions. Having responded to over 800 appointing authority
requests since 1981, the PCA has significant experience in providing such services and the
Secretary-General will give effect to appointment procedures, including the timelines for appoint-
ment, established under the applicable dispute settlement clauses.168

6. Concrete Proposals for Eliminating Panel Blocking
The RTATPDSMs that appear most effective in eliminating the possibility of panel blocking are those
that inhibit the ability of one party to control the roster or panel composition process, while providing
incentives for the parties to participate in that process. However, these approaches differ in their
effectiveness in eliminating panel blocking, as well as their overall efficiency in ensuring timely
panel composition. This Section offers concrete proposals for states to eliminate panel blocking
under their RTA TPDSMs in a manner that maximizes procedural efficiency in panel composition.

6.1 Improvements to the Roster-Based Approach

As discussed above in Section 3, panel blocking only tends to arise under roster-based TPDSMs if
no roster has been formally established, or has lapsed. The CPTPP, USMCA, and EU RTAs

160Gaukrodger, supra n. 149, 24–35.
161Confirmed with one current and one former senior official in the WTO Secretariat. See also, Chase et al., supra n. 63,

27.
162M.N. Shaw (2015) Rosenne’s Law and Practice of the International Court, 1920–2005, 5th edn., vol. 3. Brill. [398].
163Ibid.
164International Court of Justice, ‘Yearbook 2015–2016’ (2015) 70 ICJ Yearbook 68.
165Shaw, supra n. 162 [398].
166B. Daly, E. Goriatcheva, and H. Meighen (2014) Guide to the PCA Arbitration Rules. Oxford University Press, 23–24.
167Ibid., appendix XIV.
168M. Indlekofer (2013) International Arbitration and the Permanent Court of Arbitration. Kluwer, 246; S. Falls (2020)

‘Outsourcing FTA Dispute Settlement Administration to Third-Party International Arbitral Institutions: Opportunities
and the Roles of the Permanent Court of Arbitration’, Law & Practice of International Courts & Tribunals 19(1), 49, 59;
Permanent Court of Arbitration, ‘Annual Report 2018’, 15.
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employ different approaches to resolving this issue, with varying effectiveness and efficiency. For
existing RTAs with pathological roster-based TPDSMs, the simplest method for eliminating panel
blocking is to adopt the EU RTA approach. For example, since there is no established roster under
the AUSFTA or the KORUS, there is a possibility that the panel composition process could be
blocked as the safeguard provisions for ensuring automaticity are tied to the existence of a
roster.169 The RTA parties could resolve this issue by amending – or perhaps by issuing an inter-
pretation of – the text to provide that in the event the roster under the agreement is not fully
composed, the remaining panelists shall be selected by lot from among the individuals formally
proposed by the parties for inclusion on the roster. The addition of this simple provision would
not require a substantial redrafting of the panel or roster composition procedures that already
exist under the RTA, yet would provide two crucial benefits. First, it would allow the complainant
to compose a panel, even in the absence of an established roster, provided the complainant pro-
poses its individuals for inclusion on the roster. Consequently, the respondent would not be able
to block the process by failing to participate in composing the panel or roster. Second, this type of
provision would encourage the parties to create a roster, since the complainant would have to
propose individuals for the roster in order to ensure the panel is composed, and the respondent
would likely respond by proposing its own individuals to ensure the panel is not composed
entirely of the complainant’s preferred candidates. Accordingly, in adding this language to an
existing RTA TPDSM without a fully composed roster, the parties could guarantee panel compos-
ition in the absence of a roster while also encouraging the creation of a roster.

For effectively eliminating panel blocking in future RTAs while ensuring efficient panel compos-
ition, states would be prudent to adopt a modified USMCA approach. The advantage of the
USMCA is that it guarantees a roster will be quickly composed regardless of whether all RTA par-
ties participate in composing the roster, while simultaneously encouraging all parties to participate
by making non-participation highly disadvantageous. Moreover, the complainant retains control
over the panel composition process from start to finish, unlike under the CPTPP and EU RTA
approaches, where the complainant must resort to a third party to finalize appointments to the
panel. However, states should deviate from the USMCA by making selection from the roster man-
datory, which would eliminate any risk of delay resulting from challenges to non-roster appointees.

6.2 Improvements to the Appointing Authority Approach

The appointing authority approach loses its efficiency (and may be ineffective in preventing panel
blocking and delay tactics) where the complainant cedes control over the process to an internal
body that can be stymied by the respondent, or to an external body that may not act in a timely
manner, if at all. For states that wish to incorporate an internal appointing authority into current
and future RTAs, the best course of action would be to adopt a procedure similar to that provided
under the EU–Japan EPA. The procedure under that agreement allows for recourse to an internal
appointing authority, but eliminates the opportunity for the respondent to influence the appoint-
ing process by allowing the complainant to appeal to their own co-chair of the Joint Committee
in selecting the panelists and chair. This procedure guarantees that a panel will be composed as
long as the complainant takes steps to try to compose the panel and enlists the assistance of its
co-chair if the respondent fails to participate.

Under RTAs such as the CETA and EU–Vietnam RTA that provide for recourse to an internal
appointing authority that is co-chaired by representatives of the parties, but do not specify whether a
decision on appointments must be taken by consensus, this ambiguity could be resolved by adopting

169While the status of the rosters under these agreements is not clear, it is reasonable to assume they do not exist. Where
rosters have been established under RTAs, they have been created via a decision of the RTA ministerial body, which has then
been publicized. In 2012, the US invited applications for inclusion on the rosters of its RTAs with Australia, Colombia, Korea,
Morocco, and Singapore, but no public information is available indicating that these rosters were established, and there are no
decision of the ministerial bodies under these RTAs establishing a formal roster.
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an interpretation of the provision in question, or by writing the clarification into the applicable rules
of procedure. Neither course of action would require any significant change to the panel composition
process or the structure of the appointing authority, but would effectively eliminate the possibility of
delays or panel blocking by allowing the complainant’s co-chair of the ministerial body to make the
necessary appointments absent the respondent’s participation.

If parties prefer an external appointing authority, it is advisable to select an institution with sig-
nificant experience in acting as an appointing authority in order to avoid any delays in the panel
composition process. In this regard, the PCA has extensive experience in acting as an appointing
authority in a large number of cases, including state-to-state disputes. Provided the parties make
a proper request to the PCA Secretary-General to act as the appointing authority, there is little
doubt that he will act in a timely manner and compose the panel in line with the parties’ needs
and preferences. The same cannot be said of requests made to other potential appointing authorities
that do not typically provide the institutional appointing authority services offered by the PCA.

6.3 Bringing Practice in Line with Treaty Text

Efforts to eliminate panel blocking and delay tactics in the text of an RTA are pointless if, in prac-
tice, the treaty parties do not follow the TPDSM’s procedures. This means that, where the com-
plainant has the ability to overcome procedural roadblocks in the panel composition process, it is
imperative that they invoke these procedures to achieve timely panel composition.

Nevertheless, there may be times when it is within the parties’ interests or reasonable given the
circumstances to adopt a flexible approach and to not strictly adhere to the procedure under the
RTA. Though the EU alleges that the panel composition delay in SACU – Poultry Safeguards is
partly attributable to the SACU’s actions, both parties agreed to amend the applicable procedural
timelines in light of the COVID-19 pandemic. Flexibility may also be beneficial where the disput-
ing parties are engaged in constructive negotiations that could be jeopardized by one party uni-
laterally moving ahead with panel composition. Moreover, it may be the case that it is simply not
practical or possible to follow the treaty text if certain procedural steps take longer in practice
than anticipated under the RTA. Gantz, for example, questions whether the 30-day timeline
for panel composition under NAFTA Chapter 20 was achievable even if panelists were selected
from a roster given the need to confirm the availability of prospective panelists and conduct con-
flict checks.170 Accordingly, it may be reasonable for a complainant to refrain from moving for-
ward unilaterally with the panel composition process if the respondent is making good faith
efforts to assist in composing the panel, even if doing so results in some delay.

There are other cases, however, where the disputing parties have departed from the RTA lan-
guage in composing the panel, for reasons less apparent, and faced prolonged delays as a result.
The delays to panel composition under NAFTA Chapter 20 were in part attributable to the lack of
an established roster, but also the failure of the NAFTA parties to follow the agreement’s proce-
dures for selecting the chairperson. Article 2011(1)(b) provides that the disputing parties shall
endeavour to agree on a chair within 15 days; however, if they cannot agree, a party is ‘chosen
by lot’ to select an individual not a citizen of either party to serve as chair.171 In practice, the
parties never used the selection ‘by lot’ method for appointing the chair; rather the chair was
appointed by agreement among the disputing parties.172 Though the treaty language is unclear
as to how and by whom this selection by lot process should be carried out,173 a similar procedure

170Gantz, ‘Government-to-Government Dispute Resolution’, supra n. 43, 508.
171NAFTA, art. 2011(1)(b).
172Gantz, ‘Government-to-Government Dispute Resolution’, supra n. 43, 496; D. Gantz (2007) ‘Settlement of Disputes Under

the Central America–Dominican Republic–United States Free Trade Agreement’, Boston College International & Comparative Law
Review 30(2), 331, 395; D. Gantz, ‘The US and Dispute Settlement under the NAFTA’, supra n. 57, 388, fn 129.

173Lester et al., supra n. 32, 68; D. McRae and J. Siwiec (2010) ‘NAFTA Dispute Settlement: Success or Failure?,’ Biblioteca
Virtual del Instituto de Investigaciones Juridicas de la UNAM 363, 372.
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was used successfully under the NAFTA’s predecessor, the Canada–US FTA.174 It seems likely
that the NAFTA Parties could have employed a similar system that would have been consistent
with the text of Article 2011 while also accelerating the chair selection process.

SACU – Poultry Safeguards is another example of panel composition being delayed because the
parties deviated from the treaty text. The EU–SADC EPA provides that the two party-appointed
panelists are to select the chair within 20 days of the request to establish a panel.175 In SACU –
Poultry Safeguards, the parties agreed on an alternative procedure that required the party-appointed
panelists to identify suitable and available candidates to serve as chair and then invite the parties’
comments. Presumably, the intention of implementing this alternative procedure was to give the par-
ties a greater say in the selection of the chair, whereas under the EPA the party-appointed arbitrators
usually have sole discretion in appointing a candidate. The EU accepted the panelists’ candidate,
while the SACU did not, leading to further delays as the parties sought consensus. Ultimately, the
chair was appointed without the input of either party, as the impasse led the EU to invoke Article
80(3) of the EPA and call on the chairperson of the TDC to select the chair by lot. Had the parties
chosen to follow the language of the treaty, the chair would have been appointed five weeks earlier.176

Where states have negotiated workable panel composition procedures, disputing parties
should avoid deviating from those procedures unless there are legitimate reasons and it is within
the interests of both parties to do so. In any event, should disputing parties conclude that a devi-
ation is reasonable, it should be limited in scope, set out in writing between the parties, and expli-
citly applicable only to the dispute in question to avoid its use as a precedent for future disputes.

7. Conclusion
The uncertain state of dispute settlement under the WTO system has provided a renewed focus
on the use of RTA TPDSMs as an alternative means of resolving state-to-state trade disputes.
Certainly, the proliferation of RTA disputes in recent years suggests that states are increasingly
relying on these long-neglected mechanisms. However, both past and present experience demon-
strates that where a TPDSM contains flawed panel composition procedures, the effectiveness of
that mechanism is undermined, if not nullified. Many RTAs currently in force, varied as they are,
contain such defects, which can be (and have been) exploited by respondents at the expense of
delaying justice for complainants.

While many states have attempted to eliminate panel composition defects in newer RTAs, the
results have been mixed. In most cases, these RTAs have eliminated the possibility of panel block-
ing, but panel composition is still susceptible to delays. Nevertheless, there are steps states can
take to rid their current and future RTAs of such defects, regardless of whether those agreements
employ a roster, ad hoc, or the appointing authority approach to panel composition. States would
be wise to take a serious look at the panel composition procedures under their current RTA
TPDSMs, and consider how they put those procedures into practice, to identify barriers to timely
panel composition and determine the best course of action for overcoming those barriers to
ensure effective and efficient dispute resolution in future state-to-state trade disputes.
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