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Globally, established practice in mental health
services has tended to be codified into law in
ways that are paternalistic, seeking to make
decisions for patients that presume ‘best
interest’ and which ultimately place power in
the hands of medical authority. The United

Nations Convention on the Rights of Persons
with Disabilities (CRPD) — which has been
widely ratified globally - challenges these
assumptions, instead placing the expressed
will and preference of patients as the most
important factor in decision-making, including

BIJPSYCH INTERNATIONAL VOLUME 16 NUMBER 2 MAY 2019
https://doi.org/10.1192/bji.2018.5 Published online by Cambridge University Press

37


https://doi.org/10.1192/bji.2018.5

doi:10.1192/bji.2018.5

© The Author 2018. This is an
Open Access article, distributed
under the terms of the Creative
Commons Attribution-
NonCommercial-NoDerivatives
licence (http:/creativecommons.
org/licenses/by-nc-nd/4.0/), which
permits non-commercial re-use,
distribution, and reproduction in
any medium, provided the
original work is unaltered and is
properly cited. The written per-
mission of Cambridge University
Press must be obtained for com-
mercial re-use or in order to
create a derivative work.

Legislation promotes transition towards
community-based mental health services

Legislation promotes rights of people with
mental disorders to exercise their legal capacity

Legislation promotes alternatives

treatment and consent to admission. The
contradictions between these approaches
cause profound challenges in legislation
reform, but a human rights framework offers
the potential for a paradigm shift in the way
that people are treated in services, and in
exploration of alternative practices that
promise a more humane and dignified future
for mental health care.

The history of psychiatry has tended to reflect a
paternalistic attitude towards patients. This was
an ingrained characteristic of psychiatric institu-
tions and, although deinstitutionalisation appears
to challenge this power dynamic, mental health
professionals (especially psychiatrists) continue to
play a gate-keeper role in most countries; they
act as state-sanctioned decision makers with the
power to override the wishes of some patients in
certain circumstances. Despite the obvious con-
flicts with rights to autonomy and self-
determination, this power has largely been codi-
fied in law — or widely used in practice when
not under a legal framework — and has wide-
spread public acceptance. However, the 2007
Convention on the Rights of Persons with
Disabilities (CRPD), which has been ratified by
most countries, challenges this legislation that
allows professionals to take decisions on behalf
of patients (based on presumed best interest and
the legal checks and balances intended to protect
patients’ rights) (Szmukler et al, 2014).

The CRPD aims to highlight rights which,
although universal, are often denied to people
with disabilities because they face particular bar-
riers in realising the rights that are taken for

granted by other members of the population.
The purpose of the Convention is to ‘promote,
protect and ensure the full and equal enjoyment
of all human rights and fundamental freedoms
by all persons with disabilities, and to promote
respect for their inherent dignity’ (United
Nations General Assembly, 2007, p. 4). The provi-
sions of the Convention also apply to people with
psychosocial disabilities — people who are disabled
due to a mental illness and whose ability to func-
tion and participate fully in society is thus
affected. The implications of this Convention are
profound and are still being negotiated on many
levels. In fact, many countries who signed and
ratified the Convention did not fully consider
that their national mental health legislation
would put them in contravention of the CRPD.
The World Health Organization (WHO) Mental
Health Atlas (WHO, 2014) reviewed compliance
of national mental health legislation with major
human rights instruments and found a fair level
of alignment to key principles (Fig. 1), although
levels of implementation were low, particularly
in low-income countries.

One important consideration is whether men-
tal illness is similar to other impairments in the
way that it results in disabilities. Severe and pro-
longed mental illness can result in a profound
loss of function (in terms of thinking, cognition,
relationships, work and social interaction).
However, for many people, mental illness can be
less permanent and stable than physical or sen-
sory impairments. For example, the severity of
symptoms might change significantly from day
to day (or over a year), and in many cases are sub-
stantially treatable or may even be completely
reversed. It is important that the distress asso-
ciated with life’s challenges is not labelled as
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Fig. 1

Compliance of mental health legislation with human rights instruments (from WHO, 2014).
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disability in a process akin to medicalisation.
Although self-identification of disability status is
the simplest and most appropriate solution to
these questions in principle, such issues remain
the central challenge in attempting to codify, for
example, fair access to disability payments.

In relation to national legislation on mental
health, controversy has particularly grown
around the provisions of the CRPD that guaran-
tee the right to ‘equal recognition before the
law’ (Article 12, outlining legal capacity), which
implies a right to self-determination and auton-
omy (e.g. in treatment decisions), and ‘liberty
and security of the person’ (Article 14), which
prohibits deprivation of liberty on the basis of a
disability (i.e. physical or chemical restraint, or
being held in a hospital against a person’s con-
sent). Almost all countries, including the UK,
are in contravention of these articles, as high-
lighted in periodic national reports by the
CRPD Committee (CRPD, 2017). Despite ratify-
ing the Convention, many countries have
asserted their intention to continue following
current practice around treatment, guardianship
and containment. This is largely based on what
has been termed ‘substitute decision-making’,
where decisions are made on behalf of the
affected person. Instead, the CRPD promotes
‘supported decision-making’, where the focus is
always on what the affected person wants or
would want.

The Committee implementing the CRPD has
issued a General Comment and guidelines on
Articles 12 and 14 in response to these contraven-
tions (CRPD, 2014, 2015), clearly reasserting that
it is contrary to the Convention to detain a person
on the basis of their impairment (even in the case
of perceived dangerousness, for example) and
that all people should be held equally to account
under general laws. Some have argued, however,
that to not provide special provision for people
with mental illness while they are particularly vul-
nerable, which may result in worse health and
social outcomes for them, is in contravention of
their right to health, or even their right to life —
e.g. in the case of suicide risk (Freeman et al,
2015).

A 2017 report by the Special Rapporteur on
the Right to Health largely reasserted this pos-
ition and highlighted the problems of power
imbalances, dominance of biological models of
psychiatry and biases in these research models.
However, it recognised the important contribu-
tion of mental health services to realising rights,
and that there was space for gradual realisation
of the reforms necessary to achieve access to
these rights (UN HRC, 2017a). Following this
report, the United Nations Human Rights
Council passed a key Resolution that has further
raised the profile of the topic (UN HRC,
2017b). Increased attention to rights is also
reflected in the World Psychiatric Association’s
Bill of Rights (WPA, 2016), the endorsement of
a position statement on human rights by the

American Psychiatric Association (Sorel, 2017)
and the establishment of a review of legislation
in the UK. However, it is clear that these different
initiatives are not entirely compliant with inter-
national rights instruments, especially the CRPD
(Lewis & Callard, 2017).

These developments represent a major chal-
lenge to the current focus of most legislation
and to the assumptions that have underpinned
mental health service provision to date.
However, although there is divergence on the
fundamental issue of treatment without consent
in certain circumstances, there is a general con-
sensus that services continue to fail on basic mea-
sures of dignity and quality standards if parity
with physical health services is expected. The
WHO uses this standard in the QualityRights ini-
tiative: a resource that has been developed to sup-
port countries and other actors in improving the
quality of services and access to rights within
those services. This initiative includes a toolkit
for evaluating services as well as training materials
to support reform and improvement of services
(WHO, 2017). These resources and others, such
as the manual produced by the World Network
of Users and Survivors of Psychiatry (WNUSP,
2008), are being reinforced by further work to
demonstrate alternatives to coercive practices,
ensuring participation of patients and more
person-centred approaches. These initiatives will
help to take the principles espoused in human
rights instruments and legislation towards being
realised in practice.

Such efforts at service reform are framed
within an explicit rights-based approach. More
broadly, recent progress in global mental health
and its increased recognition as a contribution
to international development (Patel et al, 2016)
also brings the possibility of dramatically revolu-
tionising access to rights for people with mental
illness. To maximise this impact, the psychiatric
field must maintain a critical reflection of its (posi-
tive and negative) effects on human rights.
Human rights were at the core of the initial
aims of global mental health (Lancet Global
Mental Health Group, 2007) and should continue
to be a primary consideration in setting the
agenda for the future.
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Although significant progress has been made
in the peace process, Colombia still
experiences high levels of ongoing violence
and a legacy of more than five decades of
armed conflict. Epidemiological studies show
markedly raised levels of mental health
problems in people affected by the conflict,
with internally displaced people being a large
and important group with unmet needs.
Provision of mental health services is uneven
and subject to significant underinvestment.
Priority mental health treatment for victims of
the conflict is now established in law, although
the effectiveness of these programmes has
yet to be established.

The Colombian armed conflict has continued for
over 50 years and has left approximately 220 000
people dead, 6 million displaced and more than 27
000 kidnapped; leading to huge social and eco-
nomic costs to the country, and massive personal
costs to those affected (Grupo de Memoria
Historica, 2016). The recent demobilisation of the
Revolutionary Armed Forces of Colombia (FARC-
EP) following the 2016 peace accord has reduced
the overall intensity of the conflict. However, some
areas maintain high levels of violence due to

hostilities between numerous groups, including
state actors, remaining and dissident revolutionary
guerrilla groups, right-wing paramilitaries and
criminal drug trafficking organisations. For the civil-
ian population, the conflict has been characterised
by frequent and extensive forced displacements, vio-
lent control of communities, forced labour, targeted
killings and massacres, disappearances, sexual vio-
lence, extortion, corruption and the systemic
embedding of violence within community life.

Political debate surrounding the peace process
has led to marked social and political polarisation.
Key points of disagreement include justice and
compensation for those affected by the conflict,
integration of increasing numbers of demobilised
guerrillas and government response to ongoing
violence. Mental health has become part of this
debate because of the direct effects of the conflict
on the population as well as the challenges faced
by mental health services in Colombia.

Exposure to the armed conflict as a
predictor of mental health problems

Although Colombia’s armed conflict is often
described as ‘low intensity’, independent data
suggest remarkably high levels of exposure to
conflict-related violence in the civilian population.
Gomez-Restrepo et al (2016a) examined this using
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