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Adjudicating Executive Privilege: Federal
Administrative Agencies and Deliberative Process
Privilege Claims in U.S. District Courts

Gbemende E. Johnson

Government transparency is a key component of democratic accountability.
The U.S. Congress and the president have created multiple legislative ave-
nues to facilitate executive branch transparency with the public. However,
when the executive branch withholds requested information from the public,
the federal judiciary has the power to determine whether agencies must
release documents and information to requestors. When enforcing standards
of executive branch transparency, judges must balance concerns of executive
autonomy and judicial intrusion into administrative decisionmaking. While
much judicial scholarship focuses on the decisionmaking on high courts, in
the U.S. context, federal district courts play a key role in adjudicating trans-
parency disputes. In this article, I examine case outcomes in disputes involv-
ing agency claims of deliberative process privilege over internal agency
documents litigated between 1994 and 2004. I find that U.S. federal district
courts largely defer to administrative agencies in transparency disputes.
However, factors such as agency structure and the congruence between judi-
cial and administrative agency policy preferences influence whether federal
judges require executive branch officials to release requested information.

In 2012, an interbranch clash over documents held by the
United States Department of Justice (DO]J) led to a contempt
charge against sitting Attorney General Eric Holder, and a com-
plex legal dispute involving all three branches of U.S. federal gov-
ernment. The congressional investigation of the Department of
Justice and the Bureau of Alcohol, Tobacco, and Firearms (ATF)
lies at the center of the controversy. Specifically, in 2011, the
House Oversight and Government Reform Committee, headed
by Darrell Issa (R-CA), began its investigation of the ATF’s “Oper-
ation Fast and Furious.” During the “Fast and Furious” operation,
which traced back to 2009, Arizona ATF officials allowed guns
purchased illegally to “walk,” or travel, across the border in hope
of tracing the illegal weapons to cartels and gangs in Mexico."

Please direct all correspondence to Gbemende E. Johnson, Government Department,
Hamilton College, 198 College Hill Road, Clinton, NY 13323; e-mail: gxjohnso@hamilton.edu.

! “What was ‘Fast and Furious’ and what went wrong?” September 20, 2012,
www.CNN.com, http://www.cnn.com/2012/09/19/us/fast-furious-qa/, Last accessed
June 15, 2014.
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824  Adjudicating Executive Privilege

However, the program came under increased scrutiny and
criticism after the ATF lost track of hundreds of weapons. In addi-
tion, weapons involved in the “Fast and Furious” operation were
linked to multiple crimes, including the murder of a U.S. Border
Patrol Agent, near the United States—-Mexico border (Horwitz
2011). As a part of its investigation of “Fast and Furious,” the
House Oversight and Government Reform Committee requested
a number of documents pertaining to the operation from the
Department of Justice. The DO]J initially released some docu-
ments; however, at the behest of Attorney General Holder, Presi-
dent Obama asserted executive privilege over the withheld
documents (Horwitz and O’Keefe 2012). In response to the DO]J’s
decision not to release all of the requested documents, the House
of Representatives voted to hold Attorney General Holder in con-
tempt, and the Oversight Committee filed a suit in federal court
requesting that the court order the release of the disputed docu-
ments.” In transparency disputes, federal district courts must
weigh legislative pronouncements, executive branch autonomy,
and in some cases, the requester’s need for information. What is
the likelihood that a federal court will go against an agency’s
judgment and release internal documents to requesters?

Transparency and Executive-Judicial Authority

In separation of power systems, the judiciary can define and clar-
ify the boundaries of executive branch action (Haynie and Dumas
2014; Howell 2003; Sanchez-Urribarri 2011). While direct legal chal-
lenges to presidential action garner more attention than administra-
tive agency litigation, judicial intervention into agency activity can
have dramatic consequences for public policy. This includes policy
reversals or delays and added financial costs. In legal conflicts sur-
rounding government transparency, an agency’s ability to act as a
gatekeeper of internal information is also at stake.

Transparency, or “the willingness of a government to release
policy relevant information,” is a key component of democratic gover-
nance (Hollyer et al. 2011: 1193). Transparency facilitates greater
public understanding of the factors underlying government policy
and performance (Bellver and Kaufmann 2005: 4; Hollyer et al.
2011). The ability to challenge the legitimacy and legality of govern-
ment decisionmaking necessitates transparency. Transparency is nec-
essary both for electoral accountability and to seek remedies for injury
through the court system.

2 Committee on Oversight and Government Reform, United States House of Representatives
v. Eric H. Holder, Jr. 1:12-cv-01332 [Document #1]. (D.D.C. 2012).
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In the U.S. context, the 1946 Administrative Procedure Act
(APA) provides for transparency through public notification of pro-
posed agency rulemaking (Harris 2009), and the 1966 Freedom of
Information Act (FOIA) provides for direct access to internal gov-
ernment documents through a routinized request process (Miles
1988). In 2016 alone, requesters made approximately 800,000
FOIA requests to federal agencies.’ Although transparency is essen-
tial to democratic accountability, agencies may be understandably
reluctant to release information pertaining to national security,
ongoing criminal and civil investigations, and preliminary policy
discussions. Individuals, organizations, and government entities,
such as the House Oversight and Government Reform Committee
in the “Fast and Furious” example, can challenge an agency’s deci-
sion to withhold requested information in U.S. federal courts
(Mastrogiacomo 2010).

Factors that contribute to government success in court include
Judicial attentiveness to executive preferences, agency litigation
experience, and the presence of judges with previous executive
branch experience (Galanter 1974, Kapiszewski 2011, Robinson
2012). These factors would presumably confer advantages to
agencies in transparency disputes as well. However, the trend in
the U.S. legislative policy environment in recent decades has been
toward greater legally mandated transparency, with avenues for
judicial remedies when information is withheld (Gerstein 2016;
Halstuk and Chamberlin 2006). Given these potentially counter-
vailing legal and political influences, to what extent does the insti-
tutional structure and policy preferences of administrative
agencies affect judicial rulings in executive branch transparency
litigation?

For example, the degree of partisan influence from presiden-
tial administrations can vary depending on whether an agency
falls within the president’s cabinet or whether the agency is an
independent commission with greater insulation from direct pres-
idential control. Given the variation in partisan influences across
administrative agency structures, judges could exhibit different
levels of scrutiny for independent and cabinet agencies that with-
hold documents. However, judges could also be more willing to
defer to agencies when judicial preferences align with the agency’s
ideological character. Agency mission, policy jurisdiction, and per-
sonnel preferences are all factors that contribute to an agency’s
ideological identity.

3 “Fiscal Year 2016 FOIA Data Available Now on FOIA.gov.” Office of Information
Policy. The United States Department of Justice.” https://www.justice.gov/oip/blog/fiscal-
year-2016-foia-data-available-now-foiagov, Last accessed January 18, 2019.

Downloaded from https://www.cambridge.org/core. 28 Dec 2024 at 05:46:07, subject to the Cambridge Core terms of use.


http://foia.gov
https://www.justice.gov/oip/blog/fiscal-year-2016-foia-data-available-now-foiagov
https://www.justice.gov/oip/blog/fiscal-year-2016-foia-data-available-now-foiagov
https://www.cambridge.org/core

826  Adjudicating Executive Privilege

In addition, transparency disputes can arise in different legal
contexts (Kennedy 2005). The federal civil discovery process incor-
porates common law privileges that agencies can claim to withhold
requested documents during on-going litigation between an agency
and litigant (Tomlinson 1984). However, FOIA allows the public,
and those not party to ongoing agency litigation, access to internal
government documents (Halstuk and Chamberlin 2006). Although
FOIA imposes broad transparency requirements on federal agen-
cies, FOIA also promotes executive branch autonomy through the
codification of common law privileges that allow agency officials to
withhold documents (Kennedy 2005). Given the “presumption of
disclosure”® that accompanies the FOIA requests that land in fed-
eral court, judges may show less deference to agencies in the FOIA
context as compared to the common law/civil discovery context.

The deliberative process privilege is the most common form of
executive privilege raised in federal courts (Miles 1988; Narayan
2008).° The deliberative process privilege, which was raised in the
“Fast and Furious” dispute, also illustrates the tension between exec-
utive branch effectiveness and agency transparency. Specifically, the
privilege protects internal conversations surrounding preliminary
agency policy to preserve the quality of agency deliberations (Harris
2009); however, transparency requires knowing how and why agency
officials made certain decisions (Weaver and Jones 1989). Examining
federal district court decisionmaking in deliberative process privilege
litigation provides important insight of when judges require greater
transparency from the executive branch.

The article proceeds as follows: First, I explain the deliberative
process privilege and deliberative process privilege litigation. Next, I
argue that district judges are more likely to require executive branch
(i.e., cabinet) agencies to release disputed documents in transparency
litigation. However, when the policy preferences of the agency and
the judge align, district justices will be less likely to require agencies
officials to release requested information. Judges should also require
greater transparency from agencies in FOIA disputes, given the “pre-
sumption of disclosure” that accompanies FOIA litigation. I test my
argument using an original data set of approximately 200 federal dis-
trict court cases involving challenges to agency claims of deliberative
process privilege between 1994 and 2004. After reviewing the results,
I conclude by discussing the implications of my findings in relation to
broader concerns surrounding government transparency.

* Defenders of Wildlife, et al., Plaintiffs, v. United States Department of the Interior; et al.,
Defendants.

U.S. Dist. LEXIS 6774 (D.D.C. 2004).

5 Other prongs of executive privilege include the state secrets privilege (Wetlaufer
1990) and presidential communications privilege (Rozell 1984).
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Federal Courts and Deliberative Process Privilege

The 1958 Kaiser Aluminum & Chemical Corp. v. United States dis-
pute is the initial application of the privilege in U.S. federal courts
(Harris 2009; Jensen 1999; Weaver and Jones 1989; Wetlaufer
1990). Retired Justice Stanley Reed, sitting by designation on the
Court of Claims, upheld the decision of the War Assets Adminis-
tration to withhold internal documents requested by a plaintiff.
Justice Reed stated”:

Free and open comments of the advantages and disadvantages
of a proposed course of governmental management would be
adversely affected if the civil servant or executive assistant were
compelled by publicity to bear the blame for errors or bad judg-
ment properly chargeable to the responsible individual with
power to decide and act. Government from its nature has neces-
sarily been granted a certain freedom from control beyond that
given the citizen. It is true that it now submits itself to suit but it
must retain privileges for the good of all.

The above quote from Justice Reed illustrates judicial recogni-
tion of the need for some degree of protection for internal agency
documents and discussion. This protection is not only important for
the specific documents under dispute, but as Justice Reed suggests,
withholding is warranted to reduce the negative consequences on
agency deliberation that could accompany the release of internal doc-
uments (Jensen 1999). The deliberative process privilege specifically
protects information utilized and exchanged prior to the finalization
of agency policy (i.e., predecisional) and information that reflects
opinions, recommendations, or a give-and-take exchange of infor-
mation among officials (i.e., deliberative) (Harrls 2009; Jensen 1999;
Kennedy 2005; Weaver and Jones 1989).” Importantly, deliberative
statements included in the final agency policy adoption would not
necessarily receive privilege protection (Weaver and Jones 1989).
Factual information is generally not protected under the privilege
(Jensen 1999; Miles 1988). Typlcally, in deliberative process privilege
disputes, administrative agencies must provide a description of each
withheld document, and a detailed explanation of why the asserted
privilege allows the agency to withhold the document (Kennedy
2005; Narayan 2008).

5157 F. Supp. 939 (Cl. Ct. 1958).

7 Internal memos from agency subordinates to superiors “requesting clarification”
of an agency regulation interpretation can fall under the predecisional prong of the privi-
lege (Weaver and Jones 1989: 13). Whereas, a privileged deliberative statement reflects,

“recommendations or expresses opinions on legal or policy matters” (Weaver and Jones
1989: 18).
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Exemption 5 of the FOIA

Prior to the passage of the 1966 Freedom of Information Act,
scholars, politicians, journalists, and lawyers expressed frustration
and concern toward the perceived excessive secrecy of executive
branch officials, which in turn produced a lack of access to informa-
tion on internal government activity (Halstuk and Chamberlin
2006). Although the 1946 Administrative Procedure Act directed
agencies to share records with interested parties, many argued that
the APA legislation obstructed rather than facilitated access (S. Rep.
No. 89-813 at 38, 1966). A key goal of FOIA was to enable greater
government transparency through a “judicially enforceable public
right of access” to executive branch agency documents and informa-
tion (Halstuk and Chamberlin 512, 2006). Importantly, a number of
exemptions recognize the need for agency discretion referenced by
Justice Reed in Kaiser and allow agencies to withhold information
requested through FOIA. For example, agencies could refuse to
release documents on the grounds of national security or personal
privacy (Halstuk and Chamberlin 2006; Mart and Ginsburg 2014).
Exemption 5 of FOIA protects “interagency or intraagency memo-
randums or letters which would not be available by law to a party
other than an agency in litigation with the agency” and incorporates
the dehberatlve process privilege (Jensen 1999; Kennedy 2005;
Miles 1988).° In reference to Exemption 5, FOIA legislative history
notes, “agency witnesses argued that a full and frank exchange of
opinions would be impossible if all internal communications were
made public” and the routine disclosure of internal communication
would be akin to working within a “fishbowl” (H. Rep. No. 89-1497
at31, 1966).

The privilege protects the same type of information in the FOIA
context and the common law/civil discovery context. Also, in both
contexts, courts must determine whether the withheld information
properly reflects an exchange of information, opinions, and recom-
mendations prior to the final adoption of agency policy. However,
the identity of the requester, or the requester’s specific need for the
requested materlal is not relevant in FOIA deliberative process privi-
lege claims.” If a court finds the agency has properly applied the

8 In addition to the deliberative process privilege, Exemption 5 incorporates all rec-
ognized federal civil discovery privileges.

“Exemption 5.” Department of Justice Guide to the Freedom of Information Act.”
https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/exemption5_1.pdf, ~ Last
accessed October 25, 2017.

9 Ibid.

Interestingly, the U.S. Supreme Court in Favish v. National Archives Administration
ruled that in cases involving Exemption 7 privacy concerns, “the usual rule that the citi-
zen need not offer a reason for requesting the information must be inapplicable,” and a
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privilege, requester need does not override the application of the
privilege in the FOIA context (Jensen 1999). In the common law/civil
discovery context, however, “courts engage in an ad hoc balancing of
the evidentiary need [emphasis added] for allegedly pr1v1legied docu-
ments against the harm that may result from disclosure.”'® There-
fore, “a demonstrated need for requested material” can override the
deliberative process privilege in the common law/civil discovery con-
text (Narayan 2008: 1196).

In either legal context, when ruling on deliberative process privi-
lege claims, federal courts can make a variety of rulings. The court
could rule that the privilege does not apply and that the agency must
release all of their documents to the requester. Courts could also rule
that the deliberative process privilege protects some of the requested
material, but the agency must release some documents because of inac-
curate application of the deliberative process privilege. In addition,
judges can show complete deference to agency claims of deliberative
process privilege and rule that all documents are privileged and that
the agency litigant does not have to turn over any of the disputed
documents.

Understanding Deliberative Process Privilege Litigation Outcomes

In FOIA disputes, courts exhibit substantial deference to agency
withholdings (Verkuil 2002), particularly in disputes related to
national security/foreign policy information (Mart and Ginsburg
2014) However, existing research on FOIA litigation does not exam-
ine how factors such as agency structure (i.e., independent compared
to executive branch) and agency ideological character affect judicial
deference in transparency disputes. Specifically, when weighing
executive privilege claims, does an agency’s closeness to presidential
control affect case outcomes? In addition, similar to political actors
(i.e., judges, members of Congress), federal agencies are also classi-
fied along a liberal-conservative ideological spectrum (Chen and
Johnson 2015; Clinton and Lewis 2008). How does the ideology of
agencies affect whether judges require agencies to release informa-
tion to requesters? Finally, does the legal context (i.e., FOIA vs. Non-
FOIA) affect judicial deference to agencies? For example, while the
“Fast and Furious” litigation initiated by the House Oversight and
Ethics Committee was ongoing, government watchdog organization
Judicial Watch filed a FOIA request for similar documents sought by
the Ethics Committee (Hattem 2016). Given that Exemption 5 is a
“permissive” exemption, and not a mandatory exemption, agencies

“sufficient reason” is necessary to justify disclosure to the requester (Halstuk and Cham-
berlin 2006: 550).

' Judicial Watch of Flovida, Inc. v. US Depl. of Justice, 102 F. Supp. 2d
6 (D.D.C. 2000).
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have substantial discretion in applying the privilege.'' This discretion
in application of the privilege confers judicial discretion in determin-
ing whether the privilege legally holds. Examination of privilege
claims raised in various contexts across the federal executive branch
helps further our current understanding of the ways in which federal
judicial actors balance concerns of agency autonomy and govern-
ment transparency.

Judicial Deference to Agency Claims of Deliberative
Process Privilege

Deferring to an agency’s decision to withhold documents affirms
an agency’s legal autonomy. However, requiring an agency to release
documents the agency deems as privileged has a negative effect on
the agency’s ability to act as a gatekeeper for administrative informa-
tion. Building from existing research on judicial decisionmaking in
federal administrative agency disputes, I hypothesize that agency
institutional structure, preference congruence between judges and
agencies, and legal context will substantially affect whether courts
defer to an agency’s claim of deliberative process privilege.

Agency Institutional Structure

Judges will exhibit more deference to claims of deliberative process
privilege raised by independent agencies and commissions, as com-
pared to executive branch agencies.' Executive branch agencies typi-
cally include cabinet agencies and agencies located within the Executive
Office of the President (EOP), whereas independent agencies are those
that fall outside of the cabinet structure (Devins and Lewis 2008,
Lewis 2003). Generally, the president has greater control over policy,
hiring and firing, budgets, rulemaking, and reorganization in executive
branch agencies (Lewis 2008; Moe 1982; Sheehan 1992; Wood and
Waterman 1991). Independence, as it relates to federal agencies, can
refer to independence of agency leadership and/or an independence of
policy decisions (Selin 2015). Independent agencies are associated with
party-balancing requirements, term limits, and other features that limit
the president’s ability to appoint and remove agency leadership
(Aberbach and Rockman 2009; Lewis 2003). Exemption from Office of
Management and Budget (OMB) review can also reduce presidential
influence over administrative policy (Selin 2015). Although expertise

' “Exemption 5: The Civil Discovery Privileges.” United States Department of
Justice.

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/exemption5_0.pdf,
Last accessed October 30, 2017.

'2 T use the terms cabinet departments and executive branch agencies interchangeably.
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and policy considerations influence agency/commission creation,
scholars find that partisanship significantly affects whether agencies are
insulated from executive influence. Specifically, when the president’s
party enjoys majority party control of Congress by larger margins, Con-
gress is more willing to place administrative structures under greater
presidential control (Lewis 2003: 127).

Courts may apply greater scrutiny to executive branch agencies
because of concerns of decisionmaking driven by partisan politics
(Sheehan 1992; Stephenson 2004). One may expect that judges
would show increased deference to those administrative agencies
closest to the president (Johnson 2014), given the potential for
sanctions or retaliatory response from the executive (Howell 2003;
Johnson 2003). However, federal judges will apply more scrutiny to
executive branch agencies due to concern over the influence of parti-
san and political considerations in agency decisionmaking (Sheehan
1992), particularly in disputes involving the release of politically sensi-
tive information. In the deliberative process privilege context, parties
have accused officials working in agencies in close proximity to the
president of withholding information that could lead to negative
scrutiny of a presidential administration (Kamen and Itkowitz 2014).
In the dispute over documents pertaining to the “Fast and Furious”
operation, Representative Darrell Issa’s (R-CA) investigatory panel
argued, “the President and the Attorney General attempted to
extend the scope of the Executive Privilege well beyond its historical
boundaries to avoid disclosing documents that embarrass or other-
wise implicate senior Obama Administration officials” (Kamen and
Itkowitz 2014). Although the desire to prevent the release of informa-
tion that could shine a negative light on administration officials and
policy is understandable,'” it does not represent a valid legal basis for
withholding documents under the deliberative process privilege.
Given the possibility that political/partisan concerns of agency officials
may motivate privilege claims, I expect federal judges to apply height-
ened scrutiny, and less deference, to executive branch agencies in
deliberative process privilege claim disputes.

Hypothesis 1: Federal judges will be more likely to defer to claims of
deliberative process privilege from independent agencies, and less likely
to defer to privilege claims from executive branch agencies.

Judge-Agency Ideological Congruence

Ideological congruence between federal judges and agencies will
affect whether judges defer to an agency’s privilege claim. The

1% Census Case Margaret Carter and Susan Castillo, Plaintiffs v. The United States Depart-
ment of Commerce, Defendant, 186 F. Supp. 2d 1147 (D. Or. 2001).
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ideological environment consistently influences outcomes in cases
involving federal agency litigants (Crowley 1987; Fix 2014; Hum-
phries and Songer 1999; Mart and Ginsburg 2014; Revesz 1997;
Sheehan 1990). Similar or congruent policy preferences usually pro-
duce greater judicial deference to agencies in court. Crowley’s (1987)
analysis of U.S. Supreme Court review of administrative agencies
finds that conservative justices show less support for social policy
agencies (i.e., OSHA), which promulgate more liberal polices
(as compared to economic policy agencies). In addition to the policy
jurisdiction of the agency, the ideological direction of the agency deci-
sion affects judicial deference in federal courts (Crowley 1987; Hum-
phries and Songer 1999; Kaheny and Rice 2010; Sheehan 1990).

Mart and Ginsburg’s (2014) analysis of FOIA litigation provides
important insight into the nuanced way partisan considerations
emerge in transparency disputes. They find that majority-Republican
panels in the D.C. Circuit were less likely to grant disclosure in
Exemption 1 disputes involving national security or foreign affairs
information (Mart and Ginsburg 2014). The finding of increased def-
erence was not present outside of the D.C. Circuit. However, Mart
and Ginsburg’s (2014) analysis does not examine how the ideological
tenor of the agency affects judicial deference to agency privilege
claims.

Withholding documents differs from other policy outputs and
decisions aligned with the mission of the agency. For example, an
Environmental Protection Agency (EPA) regulation that requires
lower carbon emissions from energy producers would be a “liberal”
policy decision under most circumstances. However, the decision by
an agency to withhold documents under the deliberative process
privilege does not easily map upon the liberal-conservative ideologi-
cal spectrum given the decreased connection to substantive agency
policy outcomes. Instead, the ideology of the agency will influence
judicial deference to deliberative process privilege claims. As noted
by Clinton et al. (2012: 352), “government agencies are fundamen-
tally political.” Agencies reflect factors such as organizational, person-
nel, policy, and mission-based preferences (Bertelli and Grose 2009;
Cohen 1986; Nixon 2004), which many times align upon a liberal-
conservative ideological spectrum (Clinton and Lewis 2008; Clinton
et al. 2012). An agency’s ideological orientation, in the context of
agency’s decision to withhold information, provides an important
cue, or signal, which affects judicial assessment of the credibility of an
agency’s claim of privilege. Incongruent policy views between judges
and the agency reduce the credibility of agency arguments to with-
hold documents and should result in judicial rulings requiring
greater agency transparency. Specifically, liberal judges should apply
more scrutiny to deliberative process privilege claims of conservative
agencies; whereas conservative judges should be less deferential to
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liberal agencies that attempt to withhold documents under the delib-
erative process privilege.

Hypothesis 2: Federal judges will be more likely to defer to agency claims
of deliberative process privilege when there is ideological congruence between
the judge and the agency, and less likely to defer to privilege claims from
ideologically incongruent agencies.

Legal Context

Finally, the legal context of the deliberative process privilege
claim will also influence whether a federal judge will defer to a claim
of privilege. In addition to the influence of judicial policy preferences
on decisionmaking (Segal and Spaeth 2002), legal factors such as pre-
cedent, the standard of review, and the controlling statute have a sig-
nificant impact on agency litigation outcomes (Humphries and
Songer 1999; Raso 2015; Schuck and Donald Elliot 1990). FOIA
requires courts to use de novo review when examining agency with-
holdings and “this more intense level of review means that individ-
uals are more likely to be protected and agency actions are more
likely to be reversed” (Verkuil 2002: 699). However, in his analysis of
FOIA litigation outcomes between 1990 and 1999, Verkuil (2002)
finds that only 10 percent of agency withholding decisions are
reversed, which suggests that the expected correlation between scope
of review and case outcome is not always present. Similarly, Mart
and Ginsburg’s (2014) examination of Exemption 1 litigation shows
that district courts rule in favor of the federal government in about
74 percent of cases.

Questions remain on the ¢ffect of FOIA itself of judicial outcomes.
One way to examine the effect of FOIA is to explore judicial out-
comes on FOIA and non-FOIA privilege claims. Judges explain that
agencies should construe all FOIA exemptions narrowly, and that the
government bears the burden of proving that withheld documents
are exempt (Miles 1988).'* Given that FOIA dictates de novo review
(Kwoka 2013; Verkuil 2002) and FOIA’s strong “presumption of
disclosure,”'” T expect federal judges to exhibit less deference toward
claims of deliberative process privilege in the FOIA context, and
more deference in the common law/discovery context.

" Judicial Watch, Inc., Plaintiff, v. United States Department of Commerce, Defendant.
U.S. Dist. LEXIS 19706 (D.D.C. 2004).

!> Defenders of Wildlife, et al., Plaintiffs, v. United States Department of the Interioy; et al.,
Defendants.

U.S. Dist. LEXIS 6774 (D.D.C. 2004).

Downloaded from https://www.cambridge.org/core. 28 Dec 2024 at 05:46:07, subject to the Cambridge Core terms of use.


https://www.cambridge.org/core

834  Adjudicating Executive Privilege

Hypothesis 3: Federal judges will be more likely to defer to agency claims
of deliberative process privilege raised in the common law/discovery context,
and less likely to defer to agency claims of privilege in the FOIA conlext.

Research Design: Data, Variables, and Method

To test my hypotheses, I used LexisNexis to collect an original
data set of federal district court cases involving challenges to federal
agency claims of deliberative process privilege. I collected district
court cases adjudicated between 1994 and 2004, and cases that
involved deliberative process privilege claims raised in the FOIA con-
text and the common law/discovery context.'® The 11-year time-
period allows for analysis across presidential administrations. The
district court deliberative process privilege data set includes 172 court
cases from published and unpublished court opinions. I code court
cases according to the individual cabinet department or independent
agency raising the deliberative process privilege claims.'”

A small number of cases involved more than one cabinet depart-
ment or more than one independent agency. In cases that involved
more one than cabinet department or independent agency, the fed-
eral district judge assesses each agency’s claim of deliberative process
privilege individually. For example, if the Department of Treasury
and the Department of Justice both claimed the deliberate process
privilege over related documents in a single case, a federal district
court could potentially uphold the Department of Treasury’s claim of
deliberative process privilege, while ruling against the Justice Depart-
ment’s claim of deliberative process privilege. Therefore, if a court
case involved more than one cabinet department or independent
agency claim of deliberative process privilege, 1 coded each court
ruling on the agency privilege claim individually. This coding method
produces 181 individual observations for cabinet department and
independent agency deliberative process privilege claims.'®

My empirical analysis focuses on whether the district court defers
to the agency’s claim of deliberative process privilege. I categorize

16 See Appendix A for a discussion of the district case retrieval process. http:/www.
gbemendejohnson.com/uploads/4/4/2/0/44209927/Isr_deliberativeprocessprivilege_appendix_
42019docx.pdf.

17 Some cases involve multiple bureaus of the same cabinet department and judges
typically assess each bureau claim of deliberative process privilege individually. Disputes
involving more than one bureau of the same cabinet department are categorized based
on the parent cabinet of the bureaus. For example, a district court case involving the
Alcohol and Tobacco Tax and Trade Bureau and the Internal Revenue Service is coded
as a single dispute involving the Department of the Treasury.

' In Appendix D, I present model estimates including a control variable for cases
that have more than one observation in the data set.
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the district court’s decision on the agency’s claim of privilege in three
ways.'? If the court rules that none of the disputed documents are
privileged, I categorize this case outcome as “No Privilege.” Eighteen
percent of court outcomes are included in the No Privilege category.
If the court rules some of the disputed documents are privileged and
others are not, I categorize this outcome as “Partial Privilege.”
Twenty-three percent of cases fall into the Partial Privilege category.
Finally, if the court rules that the agency did not have to release any
documents because all documents are privileged, I categorized this
outcome as “Complete Privilege.” Approximately 60 percent of cases
are included in the Complete Privilege category. The breakdown of
case outcomes appears in Table 1.

The dependent variable in my analysis is whether the district
judge requires the agency to release none (No Privilege = 0), some
(Partial Privilege = 1), or all (Complete Privilege = 2) of the
requested documents where the agency claimed the deliberative
privilege. Because my dependent variable is naturally unordered
and has more than two discrete outcome categories, I estimate a mul-
tinomial logit model (Long 1997; Long and Freese 2005). The multi-
nomial logit model used in this analysis will estimate the likelihood
that an agency receives Partial Privilege or No Privilege from the pre-
siding district judge, relative to the base category of Complete Privi-
lege. The analysis will produce coefficient estimates for the Partial
Privilege category and No Privilege category. The probabilities across
all categories sum to one (Gordon 2012). Because a single court case
can have more than one observation, I cluster observations according
to case citation.”” All tests are two-tailed.

Independent Variables

My three key independent variables are agency institutional struc-
ture, judge-agency ideological congruence, and the legal context of
the deliberative process privilege claim. For agency structure, I create
the indicator variable “Independent Agency”: agencies and commis-
sions outside of the cabinet structure are coded as 1, and cabinet
departments and bureaus are coded as 0.>' T use the Sourcebook of
United States Executive Agencies to categorize independent agencies and

19 In addition to the three judicial outcome categories, I also collected court cases
for a fourth category of outcomes, entitled Deferred Privilege. See Appendix A for discus-
sion of the Deferred Privilege category.

20 Because some district judges appear in multiple cases, I also estimated models
using standard errors clustered by individual judge. The results, which appear in Appen-
dix E, are consistent with the estimates using standard errors clustered by case citation.

2! Four agencies in the analyses fall within the Executive Office of the President.
However, given their proximity to presidential control, they are categorized with cabinet
agencies.
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Table 1. Judicial Deference toward Agency Claims of Deliberative Process

Privilege

Categories of Deference N Percentage

“No Privilege”: No documents are 33 18
privileged

“Partial Privilege”: Some documents are 41 23
privileged

“Complete Privilege”: All documents are 107 59
privileged

Total 181 100

cabinet agencies. I expect federal district courts to exhibit greater def-
erence (i.e., Partial Privilege and Complete Privilege) to deliberative
process privilege claims raised by independent agencies and commis-
sions. Approximately 24 percent of the observations in the data set
involve independent administrative agencies and commissions.

Developing an indicator of judge-agency ideological congru-
ence is somewhat complex. I use Judicial Common Space (JCS)
scores to measure district judge ideology (Boyd 2010). For the
judges in my analysis, the ]CS scores range from —0.502 to 0.578
(liberal to conservative).”* Although many previous analyses use
the party of the president as a proxy for agency ideology, Clinton
and Lewis (2008) use expert ratings and agency characteristics to
develop a static measure of agency ideology for administrative
agencies in existence between 1988 and 2005. The Clinton and
Lewis (2008) scores are based upon expert assessment of whether
the agency in question tends liberal, tends conservative, or neither
consistently. Similar to JCS scores, negative values of the Clinton
and Lewis (2008) scores indicate liberal agencies and positive
values indicate conservative agencies. For the agencies in my anal-
ysis, the ideological scores  range from —1.72 (Peace Corps) to 2.21
(Department of Defense).*”

I create an indicator variable, “Judge-Agency Ideological
Congruence,” to capture the ideological congruence between agen-
cies and federal district judges. Specifically, if the district judge’s JCS
score and the agency’s Clinton and Lewis (2008) score both fall on
the right of 0 of their respective ideological scales, this suggests that

Sourcebook of United States Executive Agencies. Report for the Administrative Confer-
ence of the United States. https://www.acus.gov/publication/sourcebook-united-states-
executive-agencies-first-edition, Last accessed November 19, 2018.

?2 Twenty percent of the observations in my data set involve federal magistrate
judges. Federal magistrate judges are appointed by the majority of active judges in their
respective district. I use the mean Judicial Common Space score for all active district
judges at the of the magistrate’s time of appointment as a proxy for individual magistrate
ideology (Boyd and Sievert 2013).

# See Appendix F for a detailed discussion of the Clinton and Lewis (2008) scores
used in the analysis.
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the agency and the judge are both somewhat conservative. When the
judge and the agency both fall on the same side of their respective
ideological scale, I code this as 1. If the agency and the district judges
fall on opposite sides of their respective scales, the observation
receives a coding of 0. Fifty-three percent of the judges and adminis-
trative agencies observations are ideologically congruent. Judges
should be more likely to defer to claims of deliberative process privi-
lege when judges are ideologically congruent with federal agencies.

Finally, I create an indicator variable, “FOIA” for my measure
of legal context. I code the “FOIA” variable as 1 when deliberative
process disputes occur in the context of a FOIA request for agency
documents and 0 otherwise (i.e., common law/civil discovery). I
expect federal district judges to show greater deference to delibera-
tive process privilege claims raised in the non-FOIA context and
less deference in the common law/civil discovery context. Sixty-five
percent of cases involve FOIA disputes.

Control Variables

I control for a number of additional factors in my analysis that
could influence case outcomes and are correlated with my key vari-
ables of interest. The status of the parties (i.e., government vs. non-
government) can affect litigation outcomes (Black and Boyd 2012;
Galanter 1974; McGuire 1995). I divide the litigants in the delibera-
tive privilege cases into four categories and create four indicator vari-
ables: Business (23 percent), Individuals (45 percent), Public Interest
(29 percent), and Government (4 percent). Corporations and compa-
nies comprise the business categories, whereas advocacy groups,
unions, church organizations, interest groups, and so on comprise
the public interest category. The government category includes gov-
ernment entities or officials (i.e., cities or legislators) suing for access
to executive branch information, and the individual category
includes individuals such as taxpayers, individuals in federal custody,
and researchers seeking access to privileged documents. Because the
public interest category involves many groups with repeat experi-
ence before the court (i.e., Judicial Watch and Tax Analysts), I expect
administrative agencies to receive the least deference when those liti-
gants appear in court, and the most deference when individuals peti-
tion for privilege documents. Because of advantages in resources, the
likelihood of success of those in the business and government cate-
gory should fall in between that of the individual and public interest
categories.

Because agency type can affect judicial decisionmaking (Crowley
1987), I control for whether the agency’s jurisdiction involves Social
Regulatory policy (48 percent), Economic Regulatory policy (11 percent),
or both Economic and Social Regulatory policy (23 percent). No
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regulatory policy jurisdiction serves as the base category (Clinton and
Lewis 2008). I also control for whether the Department of Justice is the
agency claiming privilege. A comparatively high percentage of cases
(19 percent) involve the Department of Justice. Federal judges may
be wary of releasing documents held by law enforcement agencies
out of deference to ongoing agency investigations/litigation. Cases
involving the Department of Justice as a litigant are coded as 1, and
cases are coded as 0 otherwise.

Federal Magistrates decide the outcome in a number of cases in
my analysis. Federal magistrate judges, who sometimes sit in district
courts, are appointed by the federal judges in each district and serve
8-year renewable terms. Given that magistrates do not have life
terms, and potentially have progressive ambition in terms of advanc-
ing upward in the federal court ladder, I expect magistrate judges to
show increased deference to the executive branch in privilege cases
and uphold agency withholding decisions. I create an indicator vari-
able, Magistrate, that is coded as 1 for magistrate judges and 0 for
non-magistrate judges.”* Magistrate judges decide 20 percent of out-
comes in the data set.

Presidents can have a significant influence over the transparency
of the executive branch (Rosenberg 2008). Specifically, individual pres-
idents can issue executives orders that can either increase or decrease
access to government documents (Rosenberg 2008); therefore, I con-
trol for the identity of the presidential administration. The time-period
under investigation involves the Clinton Presidency (1994-2000) and
the Bush II Presidency (2001-2004). I include an indicator variable
for the Clinton Presidency (60 percent) in all models.

I create an indicator variable to control for potential effects of the
D.C. District. The D.C. District handles a substantial number of dis-
putes involving federal administrative agencies, and 43 percent of
the disputes in the deliberative process privilege dataset occurred in
the D.C. District. Existing research suggests that D.C. Circuit judges
may be more deferential to government litigants in transparency
cases (Mart and Ginsburg 2014).

Finally, I also control for whether the opinion for the decision is
Published. Although many studies of judicial decisionmaking under-
standably focus on published opinions, much of the work of district
court judges results in unpublished opinions (Boyd 2015). Circuits
develop varying norms and procedures for opinion publishing, and
individual, institutional, and political factors influence whether dis-
trict judges formally publish their decisions.>> Examining both

2% “Magistrate Judgeships.” Federal Judicial Center. https://www.fjc.gov/history/judges/

magistrate-judgeships, Last accessed January 15, 2019.

# For example, Boyd (2015) finds that district judges with partisan congruent cir-
cuit panels are more likely to publish opinions.
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published and unpublished opinions provides a more representative
analysis of judicial decisionmaking in executive privilege litigation.
Forty-eight percent of the observations involve published decisions.*®
The descriptive statistics for the models used in the analysis appear in
Table 2.

Before presenting the results of the multinomial analysis, Table 3
provides a preliminary examination of deliberative process privilege
outcomes through difference of means comparisons. To facilitate the
analysis, I create a dichotomous variable by collapsing the No Privi-
lege and Partial Privilege categories and comparing them against the
Complete Privilege category. The results provide varying levels of
support for my hypotheses. Judges are more likely to show indepen-
dent administrative agencies complete deference in deliberative pro-
cess privilege claims. In other words, judges are more likely to
uphold an independent agency’s decision to withhold documents
under the deliberative process privilege. As previously stated, con-
cern for partisan influence in transparency decisions may motivate
increased judicial scrutiny, and less deference, for executive branch
agencies. The results for Agency-Judge ideological congruence and
FOIA are less precise and less conclusive. According to the estimates
in Table 3, agencies that are ideologically congruent with federal
judges and observations involving FOIA litigation are more likely to
fall within the Complete Privilege category. However, these results
are shy of the upper-boundary of traditionally accepted levels of sta-
tistical significance. Below, I discuss the results of the multinominal
logit analysis using all three outcome categories.

Multivariate Analysis Results

Institutional and ideological factors substantially influence judi-
cial decisionmaking in government transparency cases. In Table 4,
the Complete Privilege category serves as the reference category for
the Partial Privilege and No Privilege categories. According to the
coefficient estimates in Table 4, district judges are less likely to show
no deference (No Privilege) to independent agencies, relative to the
reference category of Complete Privilege. Viewing the probability
estimates in Table 5, district judges are less likely to require indepen-
dent agencies to release all withheld documents as compared to exec-
utive branch agencies. The probability that an independent agency
receives complete deference (Complete Privilege) is 0.866, whereas
the probability that a district judge exhibits complete deference to an
executive branch agency’s claim of privilege is 0.633. In other words,

26 In Appendix B, I discuss the inclusion of unpublished opinion in the analysis in
greater detail. Bivariate analyses show that judicial deference in transparency cases does
not vary depending on whether the opinion was published/unpublished.
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Table 2. Descriptive Statistics

Variable Mean N Range
Independent agency 0.24 43 0,1
Judge-agency ideological congruence 0.53 96 0,1
FOIA 0.65 118 0,1
Business 0.23 41 0,1
Government 0.04 7 0,1
Public interest 0.29 52 0,1
Individual 0.45 81 0,1
Magistrate judge 0.20 37 0,1
Clinton administration 0.60 109 0,1
D.C. District 0.44 79 0,1
Published 0.48 86 0,1
Justice 0.19 35 0,1
Economic regulatory 0.11 20 0,1
Social regulatory 0.48 86 0,1
Economic and social regulatory 0.23 41 0,1
Regulatory agency 0.81 147 0,1
Multiagency 0.10 18 0,1
Other privilege raised 0.69 124 0,1

Table 3. Difference of Means Analyses

N Mean s.e. s.d.
Agency structure
Executive branch agency 138 0.54 0.04 0.50
Independent agency 43 0.74 0.07 0.44
Combined 181 0.59 0.04 0.49
Difference —0.20%* 0.09
1 =-2.3606
Pr(|T| > |¢]) = 0.02
Ideological congruence
Agency-judge ideological incongruence 85 0.53 0.05 0.50
Agency-judge ideological congruence 96 0.65 0.05 0.48
Combined 181 0.59 0.04 0.49
Difference -0.12 0.07
t=-1.5924
Pr(|T| > |¢]) = 0.11
Legal context
Common law/civil discovery 63 0.52 0.06 0.50
Freedom of Information Act 118 0.63 0.05 0.49
Combined 181 0.59 0.04 0.49
Difference —-0.10 0.08
t = —1.3460
Pr(|T| > |t]) = 0.18
#p < 0.05.

an independent agency is +0.233 more likely to have their delibera-
tive privilege claim upheld in full compared to an executive branch
agency. For example, a claim of privilege made by an independent
commission like the National Labor Relation Board has a greater
likelihood of surviving judicial scrutiny when compared to a claim
raised by the Department of Labor.?” The change in probability for

?7 When reviewed by an ideologically congruent judge, which is the modal
category.
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Table 4. Judicial Decisionmaking on Deliberative Process Privilege Claims:
Multinomial Logit Estimates

Complete
Privilege Partial Privilege No Privilege
Coeff. b Coeff. b
Variable Reference (s.e.) Value (s.e.) Value
Institutional/structural
Independent agency —-0.764 0.22 -2.111 0.02%*
(0.623) (0.884)
Ideological
Judge-agency ideological —-0.222 0.61 —-0.970 0.02**
congruence (0.430) (0.418)
Legal
FOIA dispute -0.679 0.15 -0.838 0.09*
(0.467) (0.500)
Control variables
Business litigant 0.833 0.17 0.813 0.23
(0.603) (0.683)
Government litigant 2.362 0.05 1.831 0.25
(1.212) (1.574)
Public interest litigant 0.877 0.10%* 0.622 0.26
(0.525) (0.548)
Department of Justice 0.165 0.80 -0.325 0.67
(0.645) (0.769)
Magistrate judge -0.748 0.16 —0.755 0.24
(0.536) (0.636)
D.C. District 0.098 0.84 -0.296 0.53
(0.473) (0.475)
Clinton 0.287 0.52 0.774 0.12
(0.446) (0.502)
Published —0.440 0.34 -0.178 0.71
(0.460) (0.483)
Economic regulatory —-0.022 0.98 —0.066 0.94
agency (0.785) (0.910)
Social regulatory agency 0.196 0.75 -0.330 0.65
(0.617) (0.728)
Economic and social 0.242 0.72 —0.242 0.70
regulatory agency (0.666) (0.637)
Constant -0.799 0.35 —0.058 0.94
(0.856) (0.825)
Wald y? (22) 28.10 0.459
Observations 181 181 181

Standard errors clustered by case citation. Tests are two-tailed. Complete Privilege is reference
category.
Note: #¥p < 0.05; *p < 0.10.

independent and executive branch agencies across privilege out-
comes appears in Figure 1.%%

In their discussion of FOIA Exemption 1 usage and litigation,
Mart and Ginsburg (2014: 726) decry not only what they describe
as excessive secrecy from agencies, but also “excessive judicial def-
erence.” If agencies assume that federal courts will be more likely
to uphold agency withholdings and not disrupt agency decision-
making, this could potentially lead to an even greater propensity
of certain agencies to restrict access to internal information.

2% The dot plots represent discrete probability estimates. A line connecting the point
estimates has been added to aid in visual interpretation.
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Table 5. Predicted Probabilities: Probability Estimates for Deliberative
Process Privilege Outcomes

Complete Partial No
Variable Privilege Privilege Privilege
Institutional
Executive branch agency (0) 0.633+ 0.154 0.213
Independent agency (1) 0.866+ 0.098 0.035
A 0.23 3% —-0.056 —0.177%*
Ideological
Judge-agency ideological 0.457+ 0.139 0.404
incongruence (0)
Judge-agency ideological 0.633+ 0.154 0.213
congruence (1)
0.177%* 0.015 —0.192%*
Legal
Common law/civil discovery (0) 0.443+ 0.213 0.344
Freedom of Information Act (1) 0.633+ 0.154 0.213
A —0.190* 0.060 0.131
Observations 181 181 181

Predicted probabilities calculated by holding categorical variables at their mode. **p < 0.05,
#p < 0.1. “+” indicates choice with the highest probability.

Specifically, the expectation of greater judicial deference may pro-
mote less agency transparency.

The results in Table 4 also show that courts are also less likely
to require ideologically congruent agencies to release all withheld
documents (No Privilege), relative to the base category of Com-
plete Privilege.?? According to the estimates in Table 5, the proba-
bility that an incongruent agency receives a ruling allowing the
agency to withhold all disputed documents is 0.457; whereas the
probability that a court rules an ideologically congruent agency
can withhold all disputed deliberative process privilege docu-
ments is 0.633. For example, compared to a liberal judge, a con-
servative judge reviewing a privilege claim from a conservative
executive branch agency such as the Department of Defense
(DOD) is more likely to defer to the DOD’s deliberative process
privilege claim. Figure 2 presents the predicted probability
changes for agency ideological congruence across all three depen-
dent variable categories.”

Contrary to my hypothesis, the results in Table 4 suggest that
federal judges exhibit greater deference to agencies in the FOIA
context; however, the estimates for the FOIA dispute variable are
less precise than those for structural and ideological indicator var-
iables. Specifically, according to Table 5, the probability that an
agency falls within the Complete Privilege category is 0.663,
whereas cases in the common law/civil discovery context have a

29 Statistically significant at the 0.05 level.

30 I also estimated models including an interaction between agency structure and
ideological congruence. The coefficient estimates for the interaction do not reach the tra-
ditional levels of statistical significance.
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Deliberative Process Privilege Rulings
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Figure 1. Agency Structure and Deliberative Process Privilege Claim Federal
District Court Rulings. [Color figure can be viewed at
wileyonlinelibrary.com]

probability of 0.443 of receiving complete deference. Figure 3
presents the predicted probability changes for the FOIA variable
across all dependent variable categories. Although the burden of
proof for withholding documents falls on the government in the
FOIA context, these results seem to echo the findings by Mart
and Ginsburg (2014) and Verkuil (2002) of substantial deference
to the government in FOIA claims.?' Verkuil (2002: 716) specu-
lates that judicial “skepticism” toward FOIA litigation, given the
costs to agencies for compliance and the nature of the requesters,
could contribute to the deference agencies receive in court. Also,
the fact that the common law/civil discovery deliberative privilege
can be overcome with a showing of need, unlike the FOIA delib-
erative privilege (Jensen 1999), could also contribute to this result.
The estimates for the control variables are imprecise and do not

reach the traditional levels of statistical significance.’® Specifically,

3! I estimate separate analyses for FOIA litigation and common law/discovery delib-
erative process claims in Appendix C.

%2 In many cases, particularly those involving large sets of documents, agencies will
raise different claims on different sets or portions of documents. This analysis focuses on
the deliberative process privilege. However, I control for the presence of additional privi-
lege in the cases in my dataset. The results, which appear in Appendix D, are consistent
with the results presented in Tables 2-5.
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Figure 2. Ideological Congruence and Deliberative Process Privilege Claim
Federal District Court Rulings. [Color figure can be viewed at
wileyonlinelibrary.com]

according to the findings in Table 2, factors such as the identity of
the requester and whether the case appeared in the D.C. District
court do not affect the level of deference districts judges show
agencies in deliberative process privilege litigation.

Discussion and Conclusion

In June 2016, President Obama signed the FOIA Improve-
ment Act into law. In addition to new requirements concerning
electronic access to previously requested material, and search fee
charges, the law also codified the “presumption of disclosure”
alluded to by jurists and promoted by the Obama Administration
(Gerstein 2016). One key aspect of the new FOIA law attaches a
sunset provision to Exemption 5 explicitly aimed at limiting
agency use of the deliberative process privilege. According to the
amended provision, “the deliberative process privilege shall not
apply to records created 25 years or more before the date on
which the records were requested.””® Interestingly, in the House

3 «OIP Summary of the FOIA Improvement Act of 2016.” The United States
Department of Justice https:/www.justice.gov/oip/oip-summary-foia-improvement-act-
2016, Last accessed November 10, 2017.
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Figure 3. Legal Context and Deliberative Process Privilege Claim Federal
District Court Rulings. [Color figure can be viewed at
wileyonlinelibrary.com]

congressional record for the FOIA Improvement Act, one House
member stated (162 Cong. Rec. H3714, 2016):

we celebrate today the fact that we have made some milestones.
Codifying in law the presumption of openness and, once and
for all ending the deliberative process’ unlimited length and
reducing it to 25 years long, long after a President has left office,
is a good start.

In the congressional record, the above statement is attributed
to House member Darrell Issa (R-CA), who was chair of the Com-
mittee on Oversight and Government Reform during its legal bat-
tle with the Obama Administration in the “Fast and Furious”
dispute. The influence of this recent FOIA amendment is still
unfolding in the judicial arena; however, the limiting of agency
discretion in the use of the deliberative process privilege would
seemingly limit judicial discretion in deliberative process privilege
litigation as well.

Individuals and organizations frequently request federal agen-
cies to release internal agency documents for a multitude of rea-
sons. Environmental organizations may request information
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related to changes to the Endangered Species List.>* Researchers
may request documents to assist in the completion of a book or
research project.” Individuals involved in litigation with the gov-
ernment may request documents for discovery purposes
(Tomlinson 1984). In addition, the Trump Administration has
been subject to multiple FOIA requests from organizations such
as the American Civil Liberties Union seeking access to White
House visitor logs and information surrounding President Donald
Trump’s firing of FBI Director James Comey (Hensch 2017;
Stempel 2017). If administrative agencies deny a request for doc-
uments, federal district courts play an essential role in determin-
ing whether requester access to the withheld information is
warranted.

Although previous findings about the influence of agency struc-
ture on judicial decisionmaking have been mixed (Kaheny and Rice
2010; Sheehan 1992; Smith 2007; Unah 1997; Wendy et al. 1995),
I find that federal district judges are more likely to defer to claims
of deliberative process privilege raised by independent agencies
and commissions. Elected officials designed independent agencies
and commissions to have greater insulation from partisan politics
and considerations. However, these agencies receive a measure of
insulation during executive privilege litigation as well.

The results also suggest that the ideological character of the
agency claiming privilege affects the degree of transparency
judges require of administrative agencies. Shared or similar pref-
erences, broadly, lend greater credibility to agency claims of privi-
lege producing increased judicial deference.

I find modest evidence of the influence of FOIA on deliberative
process privilege outcomes. Specifically, agencies were more likely to
receive deference to their claims of privilege in the FOIA context.
These results are contrary to my legal context hypothesis; however,
they seem to support previous empirical results from FOIA litigation
research (Mart and Ginsburg 2014; Verkuil 2002). Although not
directly examined within this analysis, differences within the FOIA
litigation environment (i.e., FOIA repeat player litigants, policy prefer-
ences of the requesters) could potentially influence aggregate case
outcomes. Interestingly, the FOIA Improvement Act’s amendment
of the deliberative process privilege potentially increases the likeli-
hood of differential outcomes between legal contexts in the future.
The sunset provision applies to the deliberative process privilege in
FOIA context; therefore, requesters in the non-FOIA context

** Center for Biological Diversity, et al, Plaintiffs, v. Gale Norton, in her official capacity as
Secretary of the Interior, et al, Defendants. U.S. Dist. LEXIS 16415 (D.N.M 2004).

% William A. Davy, Jr., Plaintiff v. Central Intelligence Agency. U.S. Dist. LEXIS 27091
(D.D.C 2004).
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potentially have access to a greater range of internal agency content
and information.

Concern over government transparency has been present since
the founding period of the United States. According to James Mad-
ison, “a popular Government without popular information, or the
means of acquiring it, is but a Prologue to a Farce or a Tragedy; or
perhaps both” (Ginsberg et al. 2012: 1). When executive branch
scandals arise, such as the “Fast and Furious” controversy, scholars,
activists, and journalists usually issue a renewed called for govern-
ment openness. Although the public’s focus on government trans-
parency waxes and wanes, consistent procedural access to
government activity, mediated and monitored by federal judges,
helps ensure that the public can accurately assess, and if necessary,
respond to the actions of government officials. While federal
judges, such as in the “Fast and Furious” case are willing to overrule
agency judgment and require agencies to release withheld informa-
tion (Johnson 2016), more often than not, federal judges defer to
agency claims of deliberative process privilege.
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