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INTERNATIONAL DECISIONS

EDITED BY OLABISI D. AKINKUGBE

Investment arbitration—lack of jurisdiction under treaty—dual nationality—customary
international law—abuse of rights—ICSID Convention

ZAza OKUASHVILI V. GEORGIA. Case V 2019/058. Partial Final Award on Jurisdiction and
Admissibility. Az hetps://www.italaw.com/cases/9965.
Arbitration Rules of the Stockholm Chamber of Commerce (SCC), August 31, 2022.

The award in Zaza Okuashvili v. Georgia is one of several recent decisions in which arbitral
tribunals have addressed jurisdictional objections against claims by dual nationals. The
Stockholm Chamber of Commerce (SCC) tribunal decided that an investor who holds the
nationality of both Contracting Parties to the Georgia-UK bilateral investment treaty (BIT)
qualifies for treaty protection. The tribunal also held that the Georgia-UK BIT, which spe-
cifically provides for arbitration only before the International Centre for the Settlement of
Investment Disputes (ICSID), enables the investor to access SCC arbitration by virtue of
the treaty’s Most Favored Nation (MFN) clause. In so holding, the tribunal effectively
allowed the investor to circumvent the dual nationality restriction found in Article
25(2)(a) of the ICSID Convention.! The award raises novel and complex questions of treaty
interpretation in an emerging field of international investment law where tribunals have been
asked to determine the standing of dual nationals outside the ICSID regime. The award is
significant in that it: (1) includes an intriguing pronouncement on the (non-)application
of the customary rule of “dominant and effective” nationality; (2) departs from previous
case law on the relationship between nationality requirements in investment treaties and
Article 25(2)(a) of the ICSID Convention; and (3) deals with an abuse of rights objection
that adds a new perspective on the practice of nationality planning.

Mr. Zaza Okuashvili (or the Claimant) instituted SCC arbitration proceedings in 2019
against Georgia alleging violations of the Georgia-UK BIT. The Claimant argues that he is
the ultimate beneficial owner of a group of companies, the “Omega Group,” which has inter-
ests in the Georgian tobacco, distribution, printing, and television industries. He further
claims that, in 2004, Georgia sent armed men to invade and occupy the Omega Group’s

! Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, Art.
25(2)(a) (March 18, 1965; entered into force Oct. 14, 1966). This provision provides that: “National of another
Contracting State’ means: (a) any natural person who had the nationality of a Contracting State other than the
State party to the dispute on the date on which the parties consented to submit such dispute to conciliation or
arbitration as well as on the date on which the request was registered . . ., buz does not include any person who on
cither date also had the nationality of the Contracting State party to the dispute” (emphasis added).
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premises and that the occupation did not end until he agreed to transfer the license of his TV
network to individuals associated with the former Georgian government. Following these
events, the Claimant moved to the UK where he naturalized as a British national in 2011.
He also holds Georgian nationality by birth and is thus a dual national. His investment in the
Omega Group was made when he only held Georgian nationality. He alleges that he repeat-
edly sought investigation of the 2004 events, but that these efforts have been stymied. For the
Claimant, this failure to investigate constitutes a breach of the BIT. Since the BIT offers
ICSID as the sole arbitration forum and this mechanism excludes dual nationals, the
Claimant relied on the BIT’s MFN clause to open the avenue of SCC arbitration through
the Georgia-Luxembourg Economic Union (BLEU) BIT. The SCC Arbitration Rules
pose no express jurisdictional bar to dual nationals.

Georgia raised four main objections to the jurisdiction of the tribunal: (1) that the BIT’s
nationality criterion excludes dual nationals from the scope of the treaty; (2) that the BIT’s
MEN clause could not displace the BIT parties’ exclusive provision for ICSID arbitration; (3)
that the Claimant’s British (home state) nationality is not “dominant and effective” as
required by customary international law; and (4) that the investment made by the
Claimant as a national of Georgia is not protected under the BIT and, at any rate, the
Claimant’s acquisition of British nationality constitutes an abuse of rights.

The first objection targeted the jurisdiction ratione personae of the tribunal. Central to this
objection was Article 1(c) of the BIT, which defines a protected investor or national for the
purposes of the treaty. This provision, on its terms, does not regulate the standing of dual
nationals. It simply provides that protected “nationals” means, for Georgia, “Georgians
within the meaning of the law of the Republic of Georgia”; and, for the UK, “physical persons
deriving their status as United Kingdom nationals from the law in force in the United
Kingdom” (para. 101). Georgia argued that Georgian law should apply to ascertain whether
the Claimant, as a dual national, complies with the definition of investor in Article 1(c). The
state asserted that since Georgian law prohibited dual nationality at the time the BIT was
concluded, Article 1(c) “has the effect of excluding Georgian-British nationals” from the
scope of the treaty (id.). Georgia further argued that Article 1(c) should be read in conjunction
with Article 8 of the BIT, which states that Georgia and the UK consent to arbitration
under the ICSID Convention should a dispute arise “between that Contracting Party and
a national . . . of the other Contracting Party” (para. 9). The term “national” under
Article 25(2)(a) of the ICSID Convention expressly and definitively excludes dual nationals.
In Georgia’s view, the exclusive choice of ICSID arbitration “confirms that the Contracting
Parties intended to exclude dual nationals from the scope of the Treaty” (para. 102).

The tribunal rejected Georgia’s objection. It first reasoned that Article 1(c) addresses not
the circumstances under which “Georgia or the UK may grant or withdraw nationality,” but
rather “matters of opposability”—i.e., which individual investors are entitled to invoke the
BIT (para. 110). Thus, for the tribunal, “a Georgian-British dual national may be regarded as
being a “national” of both of the Contracting Parties,” irrespective of whether Georgian law
prohibits dual nationality (para. 108). The tribunal was, in this regard, unwilling to “read into
Article 1(c) a tacit, but far-reaching, limitation whereby the nationality of one Contracting
Party would in effect be subject to the other Contracting Party’s nationality law” (para. 112).
The tribunal then held that Georgia’s reading of Article 1(c) as a provision that aligns with
ICSID’s dual nationality restriction “may be viable only if [Georgia] succeeds in establishing
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that ICSID arbitration is an exclusive forum such that a protected “national” may not resort to
other fora by invoking” the MEN clause of the BIT (para. 115).

The second objection was whether the MEN clause in Article 3 of the Georgia-UK BIT enti-
tled the Claimant to access SCC arbitration, despite the provision for ICSID arbitration in the
BIT itself. The Claimant submitted that “treatment” under Article 3 covers investor-state
arbitration provisions.? The Claimant then argued that the dispute resolution clause in the
Georgia-BLEU BIT affords treatment that is “more favourable than that which is afforded
under Article 8 of the” Georgia-UK BIT, as the former provides for different arbitration
mechanisms and allows him to “launch an arbitration under the SCC Rules while he is unable
to do so under the ICSID Convention” (para. 164).% In response, Georgia argued that the
MEN clause “does not detract from the Contracting Parties” exclusive choice of ICSID
arbitration/conciliation by adding other fora” (para. 165). The clause cannot, in other
words, “be relied upon to create consent where none exists” (para. 188) with the aim to
“cure the Tribunal’s lack of jurisdiction” (para. 165). On Georgia’s case, therefore, “the
Claimant may avail himself of better treatment within the confines of ICSID, namely as to
pre-arbitration requirements such as fork-in-the-road provisions, the form and content in
which a dispute must be notified to the respondent State, and the cooling-off period
thereafter” (para. 189).

A tribunal majority sided with the Claimant. It applied the “primary rule of treaty inter-
pretation” under Article 31(1) of the Vienna Convention on the Law of Treaties (VCLT) and
observed that this rule “comprises the principle of effectiveness” (para. 176). This principle
requires a treaty to be interpreted so as to give it the fullest weight and effect consistent with its
objectand purpose. The tribunal considered that the principle of effectiveness “compels” it to
extend MEN treatment “in the broadest possible manner” (para. 177). As a result, the MFN
clause should cover procedural issues, a reading that, in the tribunal’s view, was supported by
“the blanket reference” in the clause to Articles 1-11 of the treaty. By upholding jurisdiction
to proceed with SCC arbitration, the tribunal effectively enabled the Claimant to bypass the
dual nationality limitation found in Article 25(2)(a) of the ICSID Convention. The dissenting
arbitrator disagreed with the majority, opining that “consent to an arbitral system as well as to
arbitral rules cannot be displaced by an MFN provision,” unless the BIT contains an “explicit
agreement” by the Contracting Parties to that effect (Concurring and Dissenting Opinion,
para. 62). In his view, the MFN clause did not contain such an agreement.

As to the third objection, Georgia argued that, even if Mr. Okuashvili “come[s] within the
scope of the Treaty,” the tribunal lacked jurisdiction based on the customary international law
rule of “dominant and effective” nationality (para. 137). This rule, which has originally
applied in the context of diplomatic protection claims, provides that a state may not espouse

% Article 3 of the BIT provides: “(1) Neither Contracting Party shall in its territory subject investments or
returns of nationals or companies of the other Contracting Party to treatment less favourable than that which
it accords to investments or returns of its own nationals or companies or to investments or returns of nationals
or companies of any third State; (2) Neither Contracting Party shall in its territory subject nationals or companies
of the other Contracting Party, as regards their management, maintenance, use, enjoyment or disposal of their
investments, to treatment less favourable than that which it accords to its own nationals or companies or to nation-
als or companies of any third State; (3) For the avoidance of doubt it is confirmed that the treatment provided for in
paragraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of this Agreement.”

? Agreement Between the Belgo-Luxembourg Economic Union and the Republic of Georgia on the Reciprocal
Promotion and Protection of Investments, Art. 10 (June 23, 1993; entered into force July 3, 1999).
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a claim on behalf of a dual national if the person has stronger connections (personal, eco-
nomic, political, etc.) to the respondent than to the claimant state. Georgia asserted that
Mr. Okuashvili’s ties with Georgia were stronger and thus he was not entitled to “avail himself
of his British nationality” to access the treaty (para. 147). In response, the Claimant contented
that “the Treaty is lex specialis and it does not import (or require for its application) a
‘dominant and effective’ nationality test from customary international law” (para. 138).

The tribunal’s take on this objection is somewhat intriguing. It began the analysis by not-
ing that “[i]t is an extremely delicate question whether, and, if so, to what extent BITs are to
be seen as incorporating rules of diplomatic-protection law regarding nationality of claims,
such as dominant nationality, continuing nationality, etc.” (para. 151). The tribunal further
noted that previous tribunals have answered this question in an inconsistent manner.* As
such, the tribunal continued, “answering it in the context of one case may have far-reaching
implications for other cases and other BITs” (para. 152). The tribunal then considered that,
ostensibly “[f]or reasons of judicial economy,” Georgia’s objection should be resolved “on the
facts of the case—that is to say, by assuming without deciding that the Claimant must clear
the “dominant and effective nationality” rule (id.). By relying on the commentaries of the
International Law Commission’s (ILC) Draft Articles on Diplomatic Protection,” the tribu-
nal found that the “factual evidence” to be considered in determining “which nationality is
predominant compared to the other” includes “habitual residence, . . . financial interests, . . .
family ties in each country [and] participation in social and public life” (para. 153). The
tribunal ultimately held that, based on the connections the Claimant had with the UK as
opposed to Georgia, his British nationality was dominant and effective and rejected the
objection.

The fourth and final objection related to the way in which the Claimant had used his two
nationalities. Georgia asserted that, because Mr. Okuashvili “was exclusively a Georgian
national” at the time his investment was made, he “must properly be categorised as a domestic
investor who is not entitled to invoke the protections afforded by the Treaty” (para. 269). To
substantiate this argument, Georgia relied, inter alia, on the BIT’s preamble, which encour-
ages the Contracting Parties “to create favourable conditions for greater investment by

# Some tribunals have refused to apply the dominant and effective nationality test absent express treaty language.
They have held that BIT's constitute Jex specialis that displaces the general international law of diplomatic protec-
tion. See, e.g., Serafin Garcfa Armas and Karina Garcia Gruber v. The Bolivarian Republic of Venezuela, PCA Case
No. 2013-3, Decision on Jurisdiction (Dec. 15, 2014); Mohamed Abdel Raouf Baghat v. Egypt, PCA Case No.
2012-07, Decision on Jurisdiction (Nov. 30, 2017); Ibrahim Aboukhalil v. Senegal, UNCITRAL ad hoc proceed-
ings, Final Award (Oct. 24, 2019); Edmond Khudyan and Arin Capital & Investment Corp. v. Republic of
Armenia, ICSID Case No. ARB/17/36, Award on Jurisdiction (Dec. 15, 2021). Other tribunals have reached
the opposite conclusion, finding that BITs do not apply in isolation from the general international law of diplo-
matic protection. See, e.g., Manuel Garcia Armas et al. v. The Bolivarian Republic of Venezuela, PCA Case No.
2016-08, Award on Jurisdiction (Dec. 13, 2019); Enrique Heemsen and Jorge Heemsen v. The Bolivarian
Republic of Venezuela, PCA Case No. 2017-18, Award on Jurisdiction (Oct. 29, 2019); Fernando Fraiz
Trapote v. Bolivarian Republic of Venezuela, PCA Case No. 2019-11, Final Award (Jan. 31, 2022).

> See Article 7 of the ILC’s Draft Articles on Diplomatic Protection, with commentaries, adopted by the
International Law Commission at its fifty-eighth session, in 2006, and submitted to the General Assembly as a
part of the Commission’s report covering the work of that session (UN Doc. A/61/10). This Article codifies the
rule of “dominant and effective” nationality. It provides: “A State of nationality may not exercise diplomatic pro-
tection in respect of a person against a State of which that person is also a national unless the nationality of the
former State is predominant, both at the date of injury and at the date of the official presentation of the claim.”
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nationals and companies of one State in the territory of the other State” (para. 271). Relatedly,
Georgia contended that the Claimant’s acquisition of British nationality was an “attempt to
internationalise his dispute with the Respondent” and as such his claim “constitute[d] an
abuse of right” (para. 269). According to Georgia, the claimant acquired British nationality
at a time when the dispute with Georgia was foreseeable, “this being conduct broadly similar
to “changling] nationality in order to secure jurisdiction under a BIT” (para. 280).

The tribunal acknowledged the “unusual feature of the case,” that is, that the Claimant’s
investment was made when he only held Georgian nationality and was therefore “purely
domestic” (para. 283). Yet the tribunal disagreed with Georgia that the BIT does not protect
“investments initially made by host-State nationals who later come to acquire the nationality
of the other Contracting Party” (para. 274). According to the tribunal, such a limitation could
not be found in “the plain, unqualified formulation of the express provisions of the Treaty,”
which do not refer to investments “made” by nationals of the home state party (para. 275). It
added that the BIT’s definition of “investment” supports this conclusion since it “expressly
provides that “the term ‘investment’ includes all investments, whether made before or after
the date of entry into force of this Agreement” (para. 276). As to Georgia’s related abuse of
rights argument, the tribunal remarked that the principle of abuse of rights would, if appli-
cable, “compel it to decline or to exercise jurisdiction,” since the principle is “a generally
accepted principle of general international law” (para. 272). However, the tribunal disagreed
that the Claimant had resorted to abusive nationality practices “of the type castigated in cases
such as Phoenix Action v. Czech Republic and Philip Morris v. Australia” (para. 281).° In this
respect, the tribunal found that “the alleged Treaty breaches had not arisen, let alone crystal-
lized, before he became a UK national,” nor was there evidence indicating that the Claimant
could have foreseen the events leading to the dispute (para. 281).

* X ok X

The tribunal’s position on Georgia’s objections failed to pay adequate attention to the
wording of the BIT as well as its object and purpose, with the effect of significantly expanding
the scope of application of the treaty. The tribunal also turned a blind eye to crucial factual
aspects of the case and declined to address an interpretive question of considerable practical
importance. We shall first note that all previous tribunals facing dual nationality objections
have examined, upon a request from the respondent state, whether broad definitions of inves-
tor are subject to the customary rule of “dominant and effective” nationality.” Georgia asked
the tribunal to answer the very same “extremely delicate question” but the tribunal refused to
answer it, thereby disregarding the parties’ “lengthy and erudite pleadings” on the matter
(paras. 147, 151). On the pretext of “judicial economy,” the tribunal preferred instead to
deal with Georgia’s objection solely on the facts, “by assuming without deciding” that the

% Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award (Apr. 15, 2009); Philip
Morris Asia Limited v. The Commonwealth of Australia, PCA Case No. 2012-12, Award on Jurisdiction and
Admissibility (Dec. 17, 2015) [hereinafter collectively Philip Morris v. Australia).

7 Foran analysis of these cases, see, e.g., Javier Garcia Olmedo, Recalibrating the International Investment Regime
Through Narrowed Jurisdiction, 69 INT'L & Cowmp. L. Q. 301 (2020); Chitransh Vijayvergia, Dual Nationality of a
Private Investor in Investment Treaty Arbitration: A Potential Barrier to the Exercise of Jurisdiction Ratione Personae?,
361CSID Rev. —For. INv. L.J. 150 (2021); Javier Garcia Olmedo, Dual Nationals in Investment Treaty Arbitration:
An Emerging Field of Inconsistent Decisions, EJIL: Tark! (July 27, 2023), at https://www.ejiltalk.org/dual-nationals-

in-investment-treaty-arbitration-an-emerging-field-of-inconsistent-decisions.

https://doi.org/10.1017/ajil.2023.47 Published online by Cambridge University Press


https://www.ejiltalk.org/dual-nationals-in-investment-treaty-arbitration-an-emerging-field-of-inconsistent-decisions
https://www.ejiltalk.org/dual-nationals-in-investment-treaty-arbitration-an-emerging-field-of-inconsistent-decisions
https://www.ejiltalk.org/dual-nationals-in-investment-treaty-arbitration-an-emerging-field-of-inconsistent-decisions
https://doi.org/10.1017/ajil.2023.47

686 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 117:4

Claimant must clear the “dominant and effective” nationality test (para. 152). After assessing
the connections between the Claimant and his two states of nationality, the tribunal found
that the Claimant’s British nationality satisfied that test and thus dismissed Georgia’s objec-
tion (paras. 153-62).

It could be argued that, by refusing to answer Georgia’s legal question, the tribunal failed to
comply with its mandate, a move that may constitute a ground for annulment at the seat of
the arbitration. What is clear, nevertheless, is that the tribunal’s refusal adds a new layer of
uncertainty in the field that will be reviewed by tribunals currently deciding claims by dual
nationals. One may also wonder if the tribunal would have taken a different approach had the
facts shown that the Claimant’s Georgian nationality was the predominant one. It is likely
that, in this scenario, the tribunal would have ultimately examined, under the interpretive
rules set out in the VCLT, whether the BIT should be read as incorporating the rule of “dom-
inant and effective” nationality. The findings on the other objections strongly suggest that the
tribunal would, at any rate, have answered this question in the negative. Georgia’s argument
that Article 1(c) of the BIT makes a renvoi to Georgian domestic law prohibiting dual nation-
ality is of particular relevance in this context. The tribunal rejected this argument, finding that
“if the Contracting Parties intended to limit the circle of persons entitled to rely upon the
Treaty, those limitations would have been placed in Article 1(c)” (para. 110). The tribunal
was, therefore, unwilling to “read into Article 1(c) a tacit, but far-reaching, limitation” that
would exclude dual nationals from the scope of the BIT by virtue of Georgian law (para. 112).
On its express terms, Article 1(c) also does not incorporate the customary rule of “dominant
and effective” nationality. In line with this reasoning, we can safely conclude that the tribunal,
at least implicitly, sympathized with the view that general international law on dual nation-
ality does not trump the BIT’s explicit language.

This is not, however, the only part of the award that deserves scrutiny. The tribunal also
unconvincingly resorted to the MFN clause as a premise for rejecting (or more accurately dis-
regarding) Georgia’s argument on Article 8 of the BIT. Georgia argued that Article 8 and, by
its explicit and exclusive reference to the ICSID Convention, Article 25(2)(a) of the
Convention, are part of the context in which the treaty’s definition of protected “nationals”
must be interpreted. Recall that the term “national” under Article 25(2)(a) of the ICSID
Convention expressly and definitively excludes dual nationals. Hence, by incorporating
Article 8 in the BIT, so the argument went, Georgia and the UK necessarily excluded the
Claimant from the scope of application of the treaty. A similar reading has been endorsed
in several cases involving claims by dual nationals, which the tribunal omitted from its anal-
ysis.® The tribunal instead found that “[o]n its own terms . . . the Respondent’s argument may
be viable only if” the Claimant is not entitled to access SCC arbitration through the MFN
clause (para. 115). In taking this approach, the tribunal made its personal jurisdiction con-
ditional on the successful application of the MEN clause. This approach seems, however, at
cross-purposes with the tribunal’s own statement that “[f]or a person or company to avail
themselves of [MFN] treatment, they must first come within the scope of the Treaty, as set
out notably in” Article 1(c) (para. 205, emphasis added).

8 See, e. g., Manuel Garcia Armas et al. v. Venezuela., supra note 4; Heemsen v. Venezuela, supra note 4; Dawood
Rawat v. The Republic of Mauritius, PCA Case No. 2016-20, Award on Jurisdiction (Apr. 6, 2018). For the
opposite view, see Serafin Garcia Armas et al. v. Venezuela, supra note 4.
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Indeed, the determination of whether the Claimant can benefit from the MEN clause
depends on the Claimant qualifying as a protected investor under the BIT, but not vice
versa. Accordingly, the tribunal should have examined, in isolation from the MEN clause,
whether Georgia’s argument on the alignment between Articles 1(c) and 8 of the BIT was
“viable on its own terms.” The wording of Articles 1(c) and 8, “read harmoniously in the
context of the overall treaty text, so they can develop effer uzile” (para. 192), permits a
conclusion that dual nationals fall outside the BIT’s definition of investor. A reading to
the contrary would mean that the Contracting Parties have ascribed two different meanings
to the term “national” in the BIT. The term “national” would be read to include dual nation-
als in Article 1(c) and to exclude dual nationals in Article 8 based on the exclusive reference to
the ICSID Convention in the latter provision. By finding personal jurisdiction through the
MEN clause, the tribunal yielded, albeit indirectly, this conflicting interpretation of the same
term in the BIT. In so doing, the tribunal permitted the Claimant to circumvent the juris-
dictional hurdle of Article 25(2)(a) of the ICSID Convention, with the effect of rendering the
text of Article 8 meaningless.

Another important objection related to the fact that the Claimant’s investments in Georgia
were made well before he acquired UK nationality on February 22, 2011. As such, the invest-
ments were, as the tribunal put it, “purely domestic, Georgian affairs” (para. 283), which,
according to Georgia, excluded the Claimant from treaty protection. The tribunal held
that “[t]he Treaty’s relevant provisions do not indicate that it is confined to protecting in-
vestments made from the outset by nationals or companies of the other Contracting
Party” (para. 275). The tribunal relied, more particularly, on the definition of “investment”
in Article 1(a) of the BIT, which provides that “the term ‘investment’ includes all invest-
ments, whether made before or after the date of entry into force of this Agreement” (para.
276). This reading of Article 1(a) is unconvincing. The wording “all investments” in this pro-
vision merely serves as a clarification that the BIT covers “every kind of asset,” including “[a]
change in the form in which assets are invested.” Differently put, “the firm, unqualified
wording” of Article 1(a) does not indicate that the definition of “investment” extends to assets
invested by nationals of the host state (para. 177).

In fact, the tribunal’s finding fails to reconcile with other provisions of the BIT relied by
Georgia. The Preamble, for instance, clearly states that the treaty is designed “to create favour-
able conditions for greater investment by nationals . . . of one State in the territory of the
other” and to foment the “reciprocal protection . . . of such investments.”!? Article 8(1) of
the BIT also refers to “legal dispute[s] arising between [a] Contracting Party and a national
or company of the other Contracting Party concerning an investment of the latter in the ter-
ritory of the former.”!! This means that, on its express terms, the BIT, as any other invest-
ment treaty, only covers “foreign” investments, that is, investments made by a national of the
home state into the host state. It is therefore difficult to disagree with the dissenting opinion
that having “acquired his wealth in Georgia” and “having taken part of this wealth out of
Georgia to the UK to buy property there and to expand his Georgian business,” the
Claimant’s “profile does not fit the objective to the Preamble of the BIT, which is to create

% See Article 1(a) of the Georgia-UK BIT.
1014, pmbl.
"' Id. Art. 8.
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favourable conditions for greater investment by UK nationals in Georgia” (Concurring and
Dissenting Opinion, para. 7). Previous tribunals have endorsed a similar approach.!?

This leaves the tribunal’s finding that the Claimant’s acquisition of UK nationality did not
amount to an abuse of rights. It should first be noted that abuse of rights objections based on
the practice of nationality planning have almost exclusively focused on legal persons.
A company can, for instance, alter its organizational structure by incorporating a legal entity
in a contracting party to the targeted investment treaty, thereby becoming a protected home
state national. While most tribunals have considered corporate nationality planning as
legitimate, some have begun to put limits to this practice.!® Reaching back to case law on
these limits, the obvious touchstone is Philip Morris v. Austria. In that case, the tribunal
held that “the initiation of a treaty-based investor-State arbitration constitutes an abuse of
rights . . . when the investor has changed its corporate structure [i.e., its nationality] to
gain the protection of an investment treaty at a point in time when a specific dispute was
foreseeable.”'* The tribunal also held that jurisdiction ratione temporis should be denied if
an investor seeking access to an investment treaty does not hold the nationality of the
home state at the time of the alleged events on which its claim is based.!®

In line with this jurisprudence, Georgia argued that “the Claimant “could foresee” “con-
frontations” with the Respondent when he acquired British nationality” in 2011 (para. 280).
The Claimant responded that the actions and omissions resulting in a breach of the BIT took
place in 2015. The tribunal found no “evidence establishing that the events which occurred
from 2015 onward were foreseen by the Claimant in a calculated decision to be naturalized as
a British citizen (unlike in Philip Morris)” (para. 281). However, certain parts of the award
narrating “a number of significant events” that occurred well before the Claimant became a
British national suggest otherwise (para. 279).

For example, in Section III.C.1 of the award, the tribunal explains that, according to the
Claimant, “the Respondent sent armed men to invade and occupy the premises of Omega
Group companies in 2004” (para. 68), and that “he has repeatedly sought investigation of
the 2004 events, but that these efforts have been stymied” (para. 69). More crucially, it cla-
rifies that, for the Claimant, “the Respondent’s alleged failure to investigate the 2004 occu-
pation of the Omega Group constitutes a breach of the Treaty” (para. 69). Also important is
the Claimant’s assertion that the former Prime Minister of Georgia, Bidzina Ivanishvili, said
that Georgia “should compensate the Omega Group for the 2004 events” (para. 70). This
evidence suggests, at a minimum, that the dispute could have been foreseen by the
Claimant in 2004, when he was not yet a UK national. Under this view, the Claimant
could satisfy the foreseeability test established in Philip Morris v. Australia. The narrative
of the 2004 events also indicates that the Claimant was not a national of the UK at the

12 Sergei Viktorovich Pugachev v. The Russian Federation, Ad Hoc UNCITRAL Arbitration, Award on
Jurisdiction, para. 417 (June 18, 2020); se¢ also Cem Cengiz Uzan v. The Republic of Turkey, SCC
Arbitration V 2014/023, Award on Respondent’s Bifurcated Preliminary Objection, para. 152 (Apr. 20,
2016). Georgia relied on the latter award, but the tribunal did not consider it relevant in the case at hand
(paras. 277-78).

13 For an overview of these limits, see JORUN BAUMGARTNER, TREATY SHOPPING IN INTERNATIONAL INVESTMENT
Law (2016).

14 Philip Morris v. Australia, supra note 6, para. 554.

14, para. 530.
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time of the alleged breach of the treaty, which should have resulted in the tribunal lacking
jurisdiction ratione temporis under the BIT.

The award in Zaza Okuashvili v. Georgia illustrates that, while corporations have long been
strategists in matters of nationality, individuals are increasingly adopting this role, seizing
opportunities that states have inadvertently created for them. Investors like Mr. Okuashvili
now enjoy the benefit of having different passports that can be used to make and operate
the investment and, when it becomes convenient, to access an investment treaty. This
decision can also be considered as creating an incentive for investors with one nationality
to “internationalize” their claims through the acquisition of a second nationality to
benefit from the investment treaty regime. These practices are the result of broad definitions
of individual investors and a permissive approach toward claims by dual nationals. States that
find these practices objectionable are advised to narrow the personal scope of their treaties.
In the meantime, it remains to be seen whether the current (and future) arbitral tribunals
deciding claims by dual nationals will follow the approach adopted in this case.

JaviEr GarciaA OLMEDO
University of Luxembourg/Queen Mary University of London
doi:10.1017/ajil.2023.47

European Court of Human Rights—environmental damage—Article 8—positive obligations—
industrial pollution—public health risks—fair balance

Cast OfF PavLOv AND OTHERS V. Russia. App. No. 31612/09. Az https://hudoc.echr.coe.int/
fre?i=001-219640.
European Court of Human Rights, October 11, 2022.

The recent decision of the European Court of Human Rights (ECtHR or Court) in Paviov
v. Russia is significant for two reasons.! First, the decision expands the scope of the due dil-
igence obligation under the European Convention on Human Rights (ECHR) in response to
environmental risks. The Court’s decision represents a significant step in terms of developing
the positive obligations of contracting states in relation to environmental risks. Second, the
decision adds some clarity to the question of what level of risk triggers application of states’
positive obligations under the ECHR, and in doing so, contextualizes the willingness of the
Court to engage with the causality between an alleged risk and a claimant’s suffering. Taken
together, these two points hold potential relevance for the Court’s docket as it grapples with
climate change. At present, there are ten climate change claims before the Court, three of
which have been deferred to the Grand Chamber.? Leaving aside the exclusion of Russia
from the Council of Europe with effect from September 2022, meaning that Russia ceased
to be a party to the ECHR, the Court’s decision in Pavlov has relevance outside the confines of

! Pavlov v. Russia, App. No. 31612/09 (Eur. Ct. Hum. Res. 2022) (final as of Jan. 11, 2023).

% Registrar of the European Court of Human Rights Press Release, Status of Climate Applications Before the
European Court (Feb. 9, 2023), at https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-
7566368-10398533&filename=Status%200f%20climate%20applications%20before%20the%20European%
20Court.pdf.
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