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Ignorance in Bliss: Modeling Knowledge of Rights
in Marriage and Cohabitation

Pascoe Pleasence Nigel J. Balmer

We live our lives against an extensive backdrop of legal rights and responsi-
bilities, yet a growing number of studies indicates low levels of public legal
literacy. In the context of opposite-sex cohabitation and marriage law, this
study employs new survey data from the United Kingdom to explore, in
detail, how many and which people are ignorant of the law, and what are the
nature and origins of erroneous beliefs. We find that people’s beliefs about
both cohabitation and marriage law are frequently wrong. They are also
strikingly similar, and reflect the divergence of social attitudes from the law.
Our findings are consistent with the notion that legal literacy links to salience
of issue. They are also consistent with recent public legal education initiatives
that affected public understanding of cohabitation law, but we argue that social
attitudes and the intransigence of erroneous beliefs generally present signifi-
cant challenges to such initiatives.

We live in a “law-thick” world (Hadfield 2010: 133), in which
our lives are played out against an increasingly complex and exten-
sive backdrop of legal rights and responsibilities. Yet, as Williams
(2009: 734) has commented, it appears that “in some contexts, the
vast majority of the population systematically mispredicts . .. the
content of the law.”

Over the past half century, a steadily growing number of studies
of the public’s understanding of law has pointed to a substantial
knowledge deficit (e.g., Cortese 1966; Williams & Hall 1972; Saun-
ders 1975; Baker & Emery 1993; Darley et al. 1996, 2001; Kim
1999; Barlow et al. 2005; Militello et al. 2009; Parle 2009). The
deficit appears greater in some areas of law than in others, and this
is, at least in part, a function of salience (Saunders 1981). There is,
after all, little reason for individuals to possess knowledge that has
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298 Ignorance in Bliss

no bearing on their lives. So, for example, Casebourne etal.’s
(2006) study of employee awareness of employment rights in the
United Kingdom demonstrates that those with dependent children
were “understandably” more likely than others to know a lot or a
fair amount about the detail of the parental right to request “flex-
ible working” (40 percent versus 27 percent). There is also less
reason for people to have a grasp of the intricacies of the law than
to understand broader legal principles, and again this is reflected in
recent findings (Casebourne et al. 2006). Nevertheless, it remains
the case that individuals are frequently ignorant of the law as it
relates to their daily lives and futures.

Particularly in those areas of life in which the law can play a
central role in people’s well-being and prospects, it is therefore
important to understand how many and which people are ignorant
of the law, what are the nature and origins of erroneous beliefs, and
what are the implications of public ignorance of law.

In recent years in the United Kingdom there has been particu-
lar interest in, and concern about, public ignorance of the law
pertaining to opposite-sex cohabitation. This is an area of law of
great significance for many, yet it is commonly misunderstood.

Cohabitation in the United Kingdom

Recent decades have seen rapid change in family forms, with
opposite-sex cohabitation “skyrocketing” (Bowman 2010: 93)
across the Western world, largely at the expense of marriage (e.g.,
Cherlin 2010; Kiernan 2004)." In the United Kingdom, opposite-
sex cohabitants (hereafter “cohabitants”) now make up more than
15 percent of all families, a rise from 12.5 percent in 2001 (Beau-
mont 2011), itself a substantial increase on earlier decades (Shaw &
Haskey 1999). More than 13 percent of dependent children now
live within cohabiting couple families (Beaumont 2011).

In the United Kingdom such cohabitation has been described
as a “classless phenomenon” (Law Commission 2006: 33), with “the
social class differences between cohabiting and married adults . . .
not large” (Wasoff et al. 2010: 10). However, cohabitants are dis-
tinctly younger than those who are married and, in part as a
consequence of this, less affluent and more likely to live in disad-
vantaged areas (Law Commission 2006; Miles et al. 2009; Wasoft,
Miles, & Mordaunt 2010).?

' The number of marriages registered in England and Wales in 2009 was the lowest
since 1895 (Office for National Statistics 2011). However, the number picked up slightly in
2010 (Office for National Statistics 2012).

* Cohabitants are also less likely to be religious (Barlow et al. 2001, 2005).
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Nevertheless, when looking only at families with dependent
children, data from the Millennium Cohort Study indicate that
cohabitant parents are more likely than their married counterparts
to be white, to have low incomes, to receive welfare benefits, to live in
social housing, and to have few educational qualifications (Kiernan
et al. 2011; Kiernan & Smith 2003). These differences, though, are
less marked than those observed in the United States, and, in the case
of ethnicity, they have a different character (Kiernan et al. 2011).°

Several studies have also suggested that United Kingdom
cohabitants’ relationships are somewhat more likely to dissolve than
those of married persons (Law Commission 2006). Kiernan (2006),
for example, found that while 95 percent of mothers married to a
child’s father at birth were still living with the father three years
later, the figure was 83 percent in the case of cohabiting mothers.
There is some evidence, though, that the difference reduces when
data are age standardized (Miles, Pleasence, & Balmer 2009). In
any event, the presence of children appears to promote relation-
ship stability, as the relationships of cohabitants and spouses who do
not have dependent children are more likely to dissolve (Miles,
Pleasence, & Balmer 2009).

Again, differences in relationship stability between cohabitants
and spouses are less marked in the United Kingdom than in the
United States (Cherlin 2010; Kiernan etal. 2011). This reflects
evidence that levels of commitment are generally high among
cohabitants in the United Kingdom (e.g., Barlow et al. 2005), with
relationships seemingly more often “marriage like” than those in
the United States (Kiernan et al. 2011: 11), where there may be
more “slide” or “drift” (Manning & Smock 2005: 1000) into and out
of cohabitation.*

The Common Law Marriage Myth

Despite the rapid growth in the numbers of people cohabiting,
there is evidence of substantial public confusion about the legal
rights and responsibilities of cohabitants (Barlow & Duncan 2000;
Barlow et al. 2005, 2008; Hibbs 2001; Panades et al. 2007). Drawing
on data from the most recent British Social Attitudes Survey (BSAS)
to address the issue, Barlow et al. (2008) have shown that a majority
of the English and Welsh public believes, erroneously, that unmar-

> There are, however, regional variations in patterns of cohabitation in the United
States (e.g., Joshi et al. 2009). For a general summary see, for example, Cherlin (2010).

* South and Spitze (1994) describe how the amount of housework undertaken by
female cohabitants falls somewhere between that undertaken by married and single (never
married) women.
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ried cohabiting couples accrue, over time, similar legal rights and
responsibilities to those enjoyed by married couples. This belief has
come to be known as the “common law marriage myth.””

If cohabitants were to be immune to the common law marriage
myth, then perhaps it would not have become such a cause for
policy concern (Law Commission 2006, 2007a). However, Barlow
et al.’s findings (2008) also suggest that the myth is subscribed to by
a majority of those who cohabit, as well as a majority of those who
do not. The 2006 BSAS indicated that “the same proportion of
cohabitants as married people still falsely believe that common law
marriage exists (53 percent in both cases)” (Barlow et al. 2008: 42).°

Although (as we discuss in more detail below) the BSAS ques-
tions are ill suited to determining the accuracy of people’s beliefs
about the substance of cohabitants’ rights—as there is a presump-
tion that people have good knowledge of the spousal rights to
which cohabitants’ rights are being compared—Barlow et al.’s
(2005, 2008) findings nevertheless give cause for concern that
many people, including many cohabitants, wrongly believe that
cohabitants somehow acquire extensive and distinct relationship-
based rights over time.

Of course, people who broadly subscribe to the common law
marriage myth do not all subscribe to a single set of erroneous
beliefs. Barlow et al. (2005) identify two distinct types of beliefs to
which people may subscribe, in varying degrees and independently
of one another. One concerns rights between cohabitants; the other
concerns rights and responsibilities involving children. One is tied
to relationship duration, the other to biological parenthood.

Sitting at the heart of the “time eligibility” (Barlow et al. 2005:
41) form of the common law marriage myth are beliefs that cohab-
itants can acquire, once they have lived together for some period of
time, equivalent rights to spouses to their partners’ assets and to
financial support in the event of relationship breakdown or death.
Mistaken beliefs along these lines are less common among the
public than are mistaken beliefs concerning children, but they are
pervasive nonetheless. For example, the 2000 BSAS found that 38
percent of respondents incorrectly thought that, if a cohabiting
couple were to split up after 10 years of cohabitation, rights to
“financial support” would be the same as those for divorcing
spouses (Barlow et al. 2005). Similarly, 37 percent wrongly sup-

> The myth has also been documented in other jurisdictions where cohabitation and
marriage law remain distinct (e.g., Bowman 2010).

® More generally, there is some indication that legal illiteracy is greatest among those
with the lowest level of educational attainment or income (Williams & Hall 1972; Case-
bourne et al. 2006; Parle 2009), although demographic associations remain somewhat
unclear. For example, Saunders (1975) found no association between education and
knowledge of family law.
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posed that, upon the death of a partner after 10 years of living
together, a cohabitant would have the same rights as a spouse to
remain in a family home bought in his or her partner’s name
(Barlow et al. 2005). In follow-up interviews, it was evident that
people holding these beliefs were far less confident as to exactly
when these rights crystalized than they were as to the fact of the
rights’ existence, but the small number of estimates given ranged
up to six years.

Far less dependent on the duration of relationships are beliefs
that regarding natural children, unmarried fathers have rights and
responsibilities equivalent to those of their married counterparts
(Barlow et al. 2005). Half of all 2000 BSAS respondents thought
wrongly that a cohabiting father had the same rights as a married
father to make decisions about a child’s medical treatment, at a time
when unmarried fathers could obtain “parental responsibility” only
through a formal parental responsibility agreement or court order.”
In follow-up interviews it was apparent that those making this
incorrect assumption “assumed that legal rights and responsibilities
towards children would depend not on marital status, but rather on
the fact of parentage” (Barlow et al. 2005: 34).

The Origins of the Common Law Marriage Myth

Until recently it was widely thought that the common law mar-
riage myth was of old, stemming from law and practice before Lord
Hardwicke’s Marriage Act of 1753, which codified marriage law.®
However, Probert’s (2008, 2011) analysis of the historical record
suggests that the term common law marriage is relatively new, and
that the myth’s origins can be “traced back no further than the
1970s” (Probert 2008: 21). Probert observes that it was only from
this time—as legal rights and responsibilities began to be bestowed
upon cohabiting couples—that the media began to use the term
common law marriage regularly and nonpejoratively. Infrequent uses
of the term in earlier years were “too negative to convey the impres-
sion that such living arrangements attracted legal rights” (21-22).

Since the 1970s there has been increasing acceptance of
cohabitation as “a valid partnering life-style choice” (Barlow et al.
2008: 34); increasing support for marriage-like rights for cohabit-

7 Children Act 1989, s.4(1). Although, 5.3(5) provides that a person without parental
responsibility, but with care of a child, can do “what is reasonable in all the circumstances
of the case for the purpose of safeguarding or promoting the child’s welfare.” Since the
2000 BSA survey, s4(1) has been amended by the Adoption and Children Act 2002, but
paternal rights for cohabiting fathers are still not automatic.

8 It has even been suggested that the level of belief in the myth has been in decline
since 1753 (e.g., Barlow et al. 2005: 53).
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ants (Barlow et al. 2005, 2008), with differences in public attitudes
toward marriage and cohabitation now “not large” (Barlow et al.
2008; Dey & Wasoff 2007: 165); and increasing social conflation of
cohabitation and marriage. But against this backdrop, as Barlow
and James have noted, the “piecemeal” development of cohabita-
tion law has left it “in a state of confusion, uncertainty and com-
plexity” (2004: 143). The law treats cohabitants as everything from
indistinguishable from spouses to “complete strangers” (Barlow
et al. 2005: 50). So, in a context of legal uncertainty and complexity,
the term common law marriage has had space to become “part of
mainstream discourse” (Barlow etal. 2005; Lewis et al. 2009;
Panades et al. 2007; Probert 2008: 19), with common usage of the
term contributing further to public confusion (Probert 2008: 22).
This is particularly likely to be so in the case of the (still) frequent
use of common law marriage as a formal “definitional category”
(Panades et al. 2007: 7) in organizations’ dealings with the public.
For example, with notable irony, “common law” remains a marital
status category used by the brokerage Web site www.confused.com!”

More generally, Barlow et al. (2005: 45) have suggested that
people’s beliefs about cohabitation law, whether accurate or not, are
based less upon acquired knowledge and more upon “notions of
social logic, fairness and morality,” which (as we detail below) are
similar with respect to cohabitation and marriage (Barlow et al.
2008). This reflects the finding of the 2004 Scottish Social Attitudes
Survey (SSAS) that those who thought cohabitants should be able to
make financial claims against each other upon separation were
more often mistaken in their corresponding beliefs about cohabi-
tation law (Wasoff & Martin 2005). A similar finding also emerged
from the 2006 BSAS. In secondary analysis we undertook for the
purposes of this study, we found that 55 percent of 2006 BSAS
respondents who thought cohabitants of ten years standing should
have the same rights as equivalent spouses also believed that
“unmarried couples who live together for some time have a
‘common law marriage’ which gives them the same legal rights as
married couples.” However, the figure was just 44 percent for those
who did not think cohabitants should have such rights. These
findings are in line with those of Kim’s (1999) study of workers’
knowledge of employment law in California, Missouri, and New
York. She reports that workers’ beliefs were “systematically errone-
ous” yet “remarkably similar” between states, “despite wide varia-
tions in the states’ laws” (447 and 452). She concludes that
respondents “assumed that the requirements of the law coincide
with their beliefs as to how employers should behave and, there-
fore, answer the legal questions according to their own notions of

? As at January 2012.
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fairness” (490). Similarly, Darley et al.’s (2001) small-scale study of
people’s understanding of three of four aspects of criminal law in
Wisconsin, Texas, South Dakota, and North Dakota points to little
variation between states in citizens’ beliefs about the law, despite
substantial differences in the actual law. Drawing on the “false
consensus effect” (Ross etal. 1977), the conclude that people
“assume that the state, in its moral wisdom, shares their personal
views” (168). Even in the case of Texans’ relatively good under-
standing of Texas’s irregular law concerning the use of deadly force
to protect property, differences in beliefs about the state of the law
“disappeared completely when the relevant attitudes of the citizens
[were] covaried out” (178).

The broad notions of fairness lying at the heart of the common
law marriage myth are reflected in other areas of law. For example,
the accumulation of legal rights with time is a feature of housing law
(e.g., Law of Property Act, s.75, and Land Registration Act 2002,
Sch.6, s.1), employment law (e.g., Employment Rights Act 1996,
s.55 and s.108), and immigration law (e.g., British Nationality
Act 1981, Sch.1, s.1).!1° In the context of constructive trusts and
proprietary estoppel, notions of fairness also underpin the role
of detrimental reliance that frequently comes into play in the
context of cohabitation, but do not extend far enough to support
marriage-like rights.

The Implications of Public Misunderstanding of
Cohabitation Law

The need for cohabitants to understand the implications of
cohabitation law might seem self-evident, particularly given the
continuing increase in the popularity of cohabitation. As much as
possible, people should make important life decisions with regard
to their implications. The rights of cohabitants as regards their
children, and the rights and responsibilities of cohabitants upon
relationship breakdown and death, can be markedly different from
those of spouses. For example, maintenance (alimony) is not avail-
able to cohabitants who are financially dependent on their part-
ners, a situation compounded by the fact that ordinary property
law governs asset division between cohabitants.'' In addition,
cohabitants are not recognized by intestacy laws and are therefore
at a disadvantage to spouses in this regard,'? and parental respon-

!0 Rights can also diminish over time, as in, for example, the case of consumer law
(e.g., Consumer Credit Act 1974, 5.68), or through limitation periods.

"' Burns v Burns [1984], ch 317.
12" Administration of Estates Act 1925, s.46(1).
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sibility is still not automatic for cohabiting fathers, although it has
followed from a father’s details being registered on a child’s birth
certificate since 2003, and the Welfare Reform Act 2009 made
provision for promoting and facilitating such registration."

Recent empirical studies have shown that the actual outcome of
separation also differs greatly for cohabitants and spouses (Arthur
et al. 2002; Douglas et al. 2007; Lewis, Tennant, & Taylor 2009).
Douglas, Pearce, and Woodward (2007: 137), for example, found
that many separated cohabitants “would have fared better if they
had been married, especially the women with children who had no
interest in property, and those (of either gender) claiming compen-
sation for contributions to property owned by their partner.” Simi-
larly, Lewis et al. (2009: 179) found that whereas divorce acts as a
“redistributive” process, “financial division on the breakdown from
cohabitation sustains the financial power dynamics in the relation-
ship.” Thus, the president of the family division of the high court
commented recently that “women cohabitees, in particular, are
severely disadvantaged by being unable to claim maintenance and
having their property rights determined by the conventional laws
of trusts.”"*

An understanding of rights is also important because it forms
the basis of expectations as to the outcome of family breakup. If
expectations are distorted, this may lead financially vulnerable
cohabitants to “underinsure against the financial cost” of relation-
ship breakdown (Williams 2009: 759)," “militate against amicable
resolution of disputes” (Dowding 2009: 207), and create “needless
emotional harm” (Williams 2009: 735).

Moreover, more generally, it has been argued that legal literacy
fosters confidence in individual and community problem solving,
enhances perceptions of social justice and equality, promotes citi-
zenship and community cohesion, contributes to effective govern-
ment, and purges negative social myths (e.g., PLEAS Task Force
2007).

Thus, in the wake of Barlow et al.’s (2005) exposé of the extent
of belief in common law marriage, and as part of a broader move-
ment to increase legal literacy through public legal education
(Advice Services Alliance, Citizenship Foundation and Legal Action
Group 2004, 2005, PLEAS Task Force 2007), substantial efforts

13 Children Act 1989, s.2(2)(b).
' Sir Nicholas Wall in The Times, February 3, 2011.

!> Baker and Emery (1993: 448) set out a range of common decisions that can have a
substantial impact on welfare in the event of relationship breakdown: “whether to be a
full-time homemaker or have a career in the paid work force; how many children to have
and when to have them; and how long to stay out of the paid work force following the birth
of a child.” Underinsurance on the back of legal misconception has also been discussed in
other domains, such as employment law (e.g., Kim 1999).
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have been made in England and Wales to inform prospective
cohabitants about cohabitation law and to provide guidance on how
cohabitants’ interests can be protected. Most notably, the govern-
ment funded the Living Together campaign, launched in July
2004.

An early study of users of the Living Together Web site'® found
that it was regarded as informative and often led users to identify a
“need to take some form of legal action” to protect their positions,
though even “legally aware” cohabitants rarely took appropriate
legal steps” (Barlow et al. 2007: 166). Signs from the 2006 BSAS
also suggest that the Living Together campaign made some
progress in debunking the common law marriage myth. Thirty-
nine percent of cohabitant respondents to the 2006 survey indi-
cated they did not believe in common law marriage, compared to
35 percent in 2001. Furthermore, the percentage of respondents
agreeing with the proposition that “marriage gives couples more
financial security than living together” increased sharply between
2001 and 2006, from 48 percent to 61 percent (Barlow etal.
2008).!” Elsewhere, despite demonstrating that Texans’ (relatively)
good understanding of the laws regarding deadly force might be
explained by reference to attitude, Darley, Carlsmith, and Robin-
son (2001) also pointed to higher levels of local media discussion of
the issue, as compared to the other criminal law issues they studied,
where beliefs were constant between states notwithstanding sub-
stantial differences in the actual law.

Nevertheless, a majority of respondents to the BSAS—
including a majority of cohabitants—still believed aspects of the
common law marriage myth.

Impediments to Legal Rationalism

It may be, though, that people would still choose to cohabit
rather than to marry, and would take no or few steps to protect
their interests, even if there were no constraints to marriage and
their misconceptions about the law were rectified. Although it
appears less the case that people slide or drift into and out of
cohabitation in the United Kingdom as compared to the United
States, the motivations to cohabit are evidently different from the
motivations to marry (e.g., Lewis 2001). Moreover, various studies
suggest that being better informed only rarely leads cohabitants to

16

http://www.advicenow.org.uk/living-together (accessed 31 March 2012).

'7 Tt is impossible to establish to what extent this finding may have been altered by the
removal of the preceding proposition (“Many people who live together without getting
married are just scared of commitment”) in 2006.
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take action to better protect themselves (Barlow et al. 2005, 2007,
2008; Panades et al. 2007). However, Lewis (2001) reports that
married couples sometimes mentioned “security” and entitlement
to pensions as reasons for their having married, and Barlow
et al. (2008) reports that cohabitants in longer-term relationships
were more likely than others to take action to protect their legal
positions.

Before relationships get into trouble, there are various inhibi-
tors to “legally rational” (Barlow et al. 2005: 55) contingency plan-
ning, not least of which is that people are busy (Panades et al. 2007).
Also, in the case of wills, death may seem a long way off. As one
respondent to Panades et al.’s (2007: 32) study of the impact of
providing legal information to unmarried parents commented, “I
don’t plan on dying just yet!” Furthermore, as various studies have
shown, cohabitants (along with other people in relationships) may
actively avoid raising issues that seem “negative or unromantic”
(Panades et al. 2007: 33)—the raising of which may even be seen to
signal uncertainty about a relationship'®—or asking questions
whose answers they might not like (Douglas et al. 2009: 144). As
Stake (Stake and Grossberg 1998: 427) puts it, “[N]Jo one wants to
start the conversation.”"

More generally, optimism bias (e.g., Weinstein 1980; Williams
2009) acts to suppress accurate risk appreciation for those embark-
ing on relationships. As Panades et al. (2007: 32) report, cohabit-
ants “were generally optimistic about their relationship and, as they
did not anticipate any problems, they did not, in general, see the
point in preparing for them.”

In the United States, Baker and Emery (1993) have famously
exposed the optimism bias of those in the early stages of intimate
relationships. They found that, despite the accurate knowledge of
people who were recently married or about to get married that
around half of all American marriages end in divorce, more than
half of respondents believed there was a 0 percent chance of their
own marriage ending in divorce. People also believed that, were the
worst to happen, the law would treat them more favorably than it
would treat other people in general. More recently, Mahar (2003)
again found the median perceived risk of becoming divorced to be
0 percent, with a mean risk of only 10 percent. Furthermore, Baker
and Emery (1993) have demonstrated that this unrealistic optimism
is resistant to correction. Completing a family law course made no

'S For example, Mahar (2003: 11) reports, in her study of prenuptial agreements in
the United States, that airing potential negative outcomes could be seen as “signaling”
uncertainty, something that individuals were reluctant to do.

' Optimism bias is not necessarily a bad thing. It may, for example, promote positive
perceptions of relationship quality and stability (e.g., Williams 2009).
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dent on the confidence of respondents about the stability of their
relationships!*

Public Understanding of Marriage Law

As suggested above, it is often assumed that while the law
relating to cohabitants may be frequently misunderstood, the
public (presumably through shared experience and extensive
media coverage) has a good grasp of marriage law. Indeed, Wil-
liams, while commenting that “in some contexts the vast majority
of the population systematically mispredicts ... the content of
the law,” goes on to declare, without reference to any empirical
evidence, that “most people, including new spouses, tend to be
adequately informed about the basic rules of divorce” (758). Barlow
et al. (2005: 54) have also suggested, again without reference to
evidence, that while “it is not the case that ordinary members of the
public are experts on laws about . . . divorce . . . they are aware of
the general direction and message; certainly they are not so spec-
tacularly and pervasively wrong as with common law marriage.”
However, Baker and Emery’s (1993), in their exploration of peo-
ple’s beliets about divorce law, a subject they note to “have scarcely
been studied,” despite suggestions that spouses find the law to be
“unexpected” (439, citing Weitzman 1985), report that people had
“relatively poor knowledge” of Virginia divorce statute law: they
averaged only 60 percent accuracy when asked whether a series of
statements about the law were true or false.

This Study

In this study, we draw on data from the 2010 English and Welsh
Civil and Social Justice Panel Survey (CSJPS) to bridge and to build
upon earlier findings concerning public misunderstanding of law.

? Alongside evidence of optimism bias in intimate relationships, there is evidence that
more objective thinking about the quality and risks of relationships accompanies “choice
points in the relationship or major life transitions” (Gagné & Lydon 2004: 328), with
greater “motivation to maintain . . . positive views . . . of relationships” once decisionmak-
ing has concluded. Here, Gagné and Lydon draw on mindset theory (Gollwitzer 1990),
which distinguishes between two phases of the decision-making process: the deliberative
(predecision) phase and the implemental (postdecision) phase, each associated with a
distinct cognitive mindset. While findings such as those of Mahar (2003) provide little
support for law featuring prominently in early objective deliberations about relationship
prospects, it has been suggested that choices as to the legal form relationships take can be
based on consideration of prospects (Smart & Stevens 2000). Also, it is to be expected that
life events that raise the profile of legal risks (e.g., health scares in relation to inheritance,
major disagreements between partners in relation to finances and children, and so on) will
initiate reflection that will include consideration of whether people are adequately pro-
tected, which, in turn, may include consideration of the law.
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We explore, uniquely and in great detail, the extent to which
people hold inaccurate beliefs about both cohabitation and mar-
riage law, the nature of inaccurate beliefs, and the relationship
between inaccurate beliefs and social attitudes. Following from
Barlow et al. (2005) and Baker and Emery (1993), we hypothesize
that (1) there is substantial public misconception of both cohabita-
tion and marriage law. Following from Kim (1999), Darley, Carls-
mith, and Robinson (2001), Barlow et al. (2005), and Wasoff and
Martin (2005), and with reference to findings from the BSAS, we
hypothesize that (2) misconceptions reflect social attitudes (where
they depart from the law). In particular, we hypothesize that (2a)
the public holds similar beliefs about cohabitation and marriage
law, (2b) people increasingly believe that both cohabitants and
spouses to have rights to their partners’ assets and to financial
support in the event of relationship breakdown or death as rela-
tionship duration increases, and (2c¢) people’s beliefs about
cohabitant and spousal rights regarding biological children are
independent of relationship duration.

In exploring the nature of inaccurate beliefs, we develop the first
quantitative models of the temporal dimensions of the common law
marriage myth.

We also investigate whether beliefs differ by marital status
and/or by other demographic traits that have been associated with
levels of legal literacy. Following from Saunders (1981) and Case-
bourne etal. (2006), we hypothesize that (3) cohabitants and
spouses each have more accurate views than the other regarding
their own legal position.

Finally, we ask what our findings suggest for the future devel-
opment of the law as it relates to cohabitation and marriage.

Methods

Data

Data used for this study came from the 2010 CSJPS, a nation-
ally representative survey of 3,806 individuals aged 16 or over,
living in 2,318 households across 194 sample points in England and
Wales. The survey was conducted face-to-face in respondents’
homes, with all members of households interviewed separately.”!
The data structure is hierarchical, with respondents nested in
households. Interviews for the survey averaged 37 minutes, with a
household response rate of 88 percent and a cumulative eligible
adult response rate of 54 percent.

2l Three percent of interviews were conducted by proxy.
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The 2010 CSJPS included a series of randomized experiments
designed to explore public legal understanding. One experiment
was focused on family law and involved presenting respondents
with a hypothetical scenario (or vignette), describing the life cir-
cumstances of a couple and a sequence of life events, and respond-
ents were asked to identify their beliefs about the rights and
responsibilities of the protagonists in each circumstance and life
event. Each respondent was presented with just one version of the
scenario, and the relationship status of the couple (cohabiting or
married) was allocated randomly at the outset. To fully explore the
role of relationship duration on people’s understanding, the dura-
tion of the relationship was also randomized across 16 discrete
durations ranging from one month to 20 years. The scenario was
presented to 3,453 respondents in total, meaning that each of
the 32 versions of the scenario was presented to 108 people, on
average.

The basic details of the scenario were that while the couple,
John and Sarah, lived together, John earned a good salary and had
sizable savings, while “Sarah looked after the home and had not
worked” (for all references to the 2010 CSJPS and our analysis ofit,
see Pleasence et al. 2011).

The first life event to befall John and Sarah was that their
relationship broke up at a point when they had no children. At this
point respondents were asked whether Sarah would have “a good
legal claim to financial support from John.” The second life event to
befall the couple was that, instead of breaking up, John died
without leaving a will. Respondents were then asked whether Sarah
would “automatically inherit” any of John’s savings or belongings.

John was then resuscitated, and a one-year-old child (of the
couple) was introduced into the scenario. It was also explained that,
“through an oversight, John’s name was not put on the birth
certificate,” and John had never signed any other forms or docu-
ments concerning the child.

The third life event was another breakup, but this time there
was a small child in the family. Respondents were now asked
whether, if the child went to live with Sarah, John would have “a
legal obligation to provide financial support for the child” (italics in
original) and, separately, for Sarah.

Finally, the couple’s relationship was again put back together,
but, rather than living happily ever after, John and Sarah’s child
was involved in an accident, and they were faced with a choice
between medical treatments associated with very different risks.
Respondents were asked, first, whether John would “have the legal
right to decide upon the treatment, in the absence of Sarah” and,
second, whether Sarah would have the legal right to decide upon
the treatment, in the absence of John.
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Analytical Methods

First, we summarized the responses to each of the relationship-
scenario questions on the basis of whether John and Sarah were
married or cohabiting.

Second, we attempted to fit asymptotic regression models (e.g.,
Seber and Wild 2003; Stevens 1951) to the data for each question in
the relationship scenario, comparing positive responses to negative
and “don’t know” responses combined. This was to assess how
responses changed with the experimental manipulation of relation-
ship duration. Asymptotic regression models are useful in cases
where y (the proportion of respondents answering a question posi-
tively) tends to a limit as x (relationship duration) tends toward
infinity. The model equation is

y=oa+fp,

where o is the asymptotic value of y, with y tending toward this
value as x tends toward infinity, 8 is the change in y as x goes from
zero to infinity, and p is the factor by which deviation of y from its
asymptotic value is reduced for each unit step along the x-axis.*
Models were fitted with nonlinear regression using STATA version
11. We attempted to fit 12 models in all—two for each scenario
question, with one for when John and Sarah were married and one
for when they were cohabiting.

Third, we fitted cross-classified logit models for each of the six
scenario questions. These models were used to assess whether there
were differences in responses (again comparing positive responses
to negative and “don’t know” responses combined) based on
whether or not respondents, and John and Sarah, were married or
cohabiting. The models controlled for the experimental variations
in John and Sarah’s relationship, to examine the impact of rela-
tionship status independently of the impact of relationship dura-
tion. The models also included respondent gender, age group,
personal income, and academic qualifications; whether or not
respondents had children living in their homes; and the interaction
of these factors with John and Sarah’s relationship status. This
strategy was meant to ensure that any differences in respondents’
views by relationship status were not simply consequences of other
factors such as age or socioeconomic status. In terms of the data
structure, responses could be “classed” by the duration of John
and Sarah’s relationship and by household. This type of data struc-

# Note that 0 < p < 1. Small values of p indicate swift early change toward the asymp-
tote (for example, where opinion changed rapidly during the first year of Sarah and John’s
relationship, but there was only modest change thereafter). Large values indicate more
gradual change toward the asymptote.
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ture can be described as cross classified (see Goldstein 2010
for an introduction) and can be conveniently modeled using
Markov Chain Monte Carlo methods (Browne 2009) within MLwiN
(Rasbash et al. 2009a). This accounted for clustering in responses
within relationship durations and within households, by creating
random terms for each. In addition, since the impact of relation-
ship duration on responses may have varied by whether John and
Sarah were married or cohabiting, the relationship status term was
also allowed to vary by duration of relationship. More generally,
there are several consequences of failure to correctly account for
this type of data structure, including underestimation of standard
errors assoclated with regression coefficients (Rasbash et al. 2009b).

Findings

Summary of Responses

Table 1 summarizes responses to the relationship scenario
questions on the basis of whether John and Sarah were married or
cohabiting.

Table 1 oversimplifies respondents’ general understanding,
since the length of John and Sarah’s relationship was randomized
into 16 durations, with relationship duration potentially influenc-
ing responses.

Asymptotic Regression Models and Time Dependency

Table 2 presents output from the asymptotic regression models
and thus examines the extent to which respondents believed that
John or Sarah had rights (or responsibilities) in each of the sce-
narios as relationship duration varied. Separate output is provided
for marriage and cohabitation scenarios.

Cross-Classified Models and the Impact of Respondent Relationship
Status, John and Sarah’s Relationship Status, and Their Interaction
Table 3, which presents statistical output for the six cross-
classified logit models, shows the tendency for respondents to posi-
tively proclaim that John or Sarah had rights or responsibilities in
each situation (as compared to negative or “don’t know” responses)
on the basis of respondent relationship status (married or cohabit-
ing), John and Sarah’s relationship status, and their interaction (as
well as a range of other sociodemographic predictors and their
interaction with John and Sarah’s relationship status). In each
model, random terms were included to account for the data struc-
ture (see Analylical Methods above). Figure 1 (a to f) shows the
proportion of respondents who responded positively to each
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Table 2. Estimated Coefficients (and Standard Errors) for Asymptotic
Regression Models of Respondents’ Responses to the Six
Relationship Scenario Questions (Statistically Significant Terms

in Bold)
Relationship between John and Sarah
Married Cohabiting
Question Parameter Est. SE Est. SE

0.648 0.023 0.545 0.032
-0.310 0.035 —0.437 0.032
0.679 0.079 0.800 0.040

0.444 0.016 0.267 0.073
-0.152 0.087 —-0.196 0.067
0.291 0.312 0.909 0.063

0.722 0.015 0.706 0.016
—-0.075 0.047 —-0.081 0.046
0.243 0.435 0.298 0.416

0.657 0.090 0.839 0.777
-0.103 0.082 —0.437 0.766
0.902 0.167 0.969 0.071

0.559 0.367 — —
—-0.046 0.355 — —
0.955 0.514 — —

Whether Sarah would have a good
legal claim to financial support
from John following break-up?

Whether Sarah would automatically
inherit John’s savings or belongings
if he died?

Following break-up, will John have a
legal obligation to provide financial
support their child?

Would Sarah have a good legal
claim herself for financial support
from John (with child)?

Would John have the legal right to
decide upon child’s medical
treatment without Sarah?

Would Sarah have the legal right to
decide upon child’s medical
treatment without John?

DR DR D®R DTWR D®R DR

scenario question, by both respondents’ and John and Sarah’s
relationship status, derived by simulation from the models in
Table 3.

Financial Support Following a Breakup with No Children Involved

In the case of the first question (concerning whether Sarah
would have a good legal claim to financial support from John
following separation), the asymptotic regression models fit well, with
the three model coefficients statistically significant, whether John
and Sarah were married or cohabiting (testing the model terms;
John and Sarah married—o, t=28.16, p <0.001; B, t=-8.99,
$<0.001; p, t=8.49, p <0.001; John and Sarah cohabiting—a,
t=17.05,p<0.001; B, t =-13.09, p < 0.001; p, t = 19.94, p < 0.001).
As shown in Figure 2, which presents the fitted models and observed
values, the proportion of respondents believing that Sarah would
have a good legal claim to financial support upon separation
increased over time, whether Sarah and John were married or
cohabiting.

However, there were differences in coefficients between the
models. When John and Sarah were married, the asymptotic value
was higher. In all, 64.8 percent of respondents believed Sarah
would have a good legal claim when married, as the duration of
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Figure 1. a—f. Proportion of respondents agreeing with each of the
relationship scenario questions, derived from models A to F in Table 4
(which includes a key below the table), on the basis of John and Sarah’s

relationship status and whether respondents were married (white bars) or
cohabiting (gray bars). Note: scale varies by figure.

their relationship tended toward infinity, compared to 54.5 percent
when Sarah and John were cohabiting. Also, the overall change
over time can be seen to have been lower in the case of marriage
(31.0 percent versus 43.7 percent). The smaller p-value in the case
of marriage also indicated that opinion approached the asymptotic
value more quickly than it did in the case of John and Sarah’s
cohabitation.

In regard to the observed data, while 34.2 percent of respond-
ents thought that Sarah would have a good legal claim to financial
support after one month of marriage, the figure was 11.4 percent
after one month of cohabiting. As relationship duration increased,
so did the percentage of respondents believing that a spouse or
cohabitant would have a good legal claim, with the gap between the
respective relationship statuses narrowing considerably for rela-

https://doi.org/10.1111/j.1540-5893.2012.00490.x Published online by Cambridge University Press


https://doi.org/10.1111/j.1540-5893.2012.00490.x

Pleasence & Balmer 317

0.7

0.5
4 ) i

0.3 »

Proportion agreeing

0.2

o —=Married and living together

0.1 = Living together as a couple

0 [ Y I

0 5 10 15 20

Relationship duration

Figure 2. Observed and fitted asymptotic regression model values of
whether respondents felt “Sarah would have a good legal claim to financial
support from John following break-up?” on the basis of whether John and
Sarah were married or cohabiting.

Table 4. Estimated Coefhicients (and Standard Errors) for Asymptotic
Regression Models of Respondents’ Responses to “Whether Sarah
Would Have a Good Legal Claim to Financial Support from John
Following Break-up?” on the Basis of Their, and John and Sarah’s,
Relationship Status (Statistically Significant Terms in Bold)

Relationship between John and Sarah

Respondent’s Relationship Married Cohabiting
Status Parameter Est. SE Est. SE
Married o 0.688 0.035 0.600 0.044
B —-0.309 0.046 —0.480 0.046
p 0.708 0.104 0.798 0.052
Cohabiting o 0.597 0.046 0.541 0.089
B —0.547 0.177 —0.502 0.093
p 0.186 0.194 0.804 0.100

tionships of greater duration—after 20 years, the figures were 64.6
percent and 51.6 percent, respectively.

As there was clear evidence of time dependency for both models
for the first scenario question, a further four asymptotic regression
models were fitted. These considered the respondent’s relationship
status (married or cohabiting) in addition to that of John and Sarah.
Table 4 shows statistical output for the additional models, with the
fitted models and observed data shown in Figure 3.

All model terms were statistically significant, with the exception
of the p term for the “John and Sarah married/respondent cohabit-
ing” model, suggesting some uncertainty over the rate of increase in
earlier years compared to other models. However, significance for
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Figure 3. Observed and fitted asymptotic regression model values of
whether respondents felt “Sarah would have a good legal claim to financial
support from John following break-up?” on the basis of whether John and
Sarah and the survey respondent were married or cohabiting.

the total increase over time (f, t =-3.09, p = 0.002) and maximum
(o, t=13.00, p < 0.001) suggest greater confidence in their values.

In the case of the two models where John and Sarah were
married, a far lower percentage of cohabiting than married
respondents believed that Sarah would have a good claim to finan-
cial support after a very short relationship. Also, despite a greater
increase over time (54.7 percent compared to 30.9 percent), the
maximum level of belief (as relationship duration increased)
remained lower for cohabiting respondents than for married
respondents (59.7 percent compared to 70.8 percent).

As can be seen in Table 4 and Figure 3, in the models where John
and Sarah were cohabiting, total change, shape of change, and the
maximum percentage agreeing that Sarah had a good
legal claim were fairly similar. Cohabitant respondents were moder-
ately, and more accurately, less positive than were their married
counterparts.

The cross-classified models, which controlled for relationship
duration and household effects, show that if John and Sarah were
cohabiting, rather than married, there was a significant reduction
in the probability of respondents’ believing that Sarah would have
a good claim to financial support upon separation (see Figure 1a*).

# The “John and Sarah cohabiting” term from Table 3 is difficult to interpret in
isolation given the number of interaction terms. Figure la provides the best illustration. If
the interaction terms are removed, the “John and Sarah cohabiting” term is highly signifi-
cant: % =35.75, p < 0.001.
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Nevertheless, a sizable minority of respondents believed that Sarah
had a good legal claim for support in the cohabitation scenario (see
Figure la). There was no evidence of an interaction between John
and Sarah’s and the respondent’s relationship status.

Elsewhere, there was some evidence of a significant increase in
positive responses for male respondents, regardless of John and
Sarah’s circumstances (x* = 6.36, p = 0.011).

Inheritance

In the case of the second question (concerning whether, if John
died without leaving a will, Sarah would automatically inherit any
of his savings or belongings), the asymptotic regression model
fit relatively well in the case of the cohabitation scenario, with
all three terms statistically significant (o, t=3.68, p <0.001; B,
t=-2.92, p=0.004; p, t=14.39, p<0.001). The percentage of
respondents believing Sarah would automatically inherit went from
7.1 percent for the shortest relationship duration to an asymptote
of 26.7 percent, with the increase fairly gradual over time. When
John and Sarah were married the model reached a maximum of
44 .4 percent, although there was uncertainty around the size and
shape of change over time.**

In terms of the observed data, while 51.3 percent of respond-
ents thought that Sarah would automatically inherit some of John’s
savings or belongings after one year of marriage, the figure was still
50.5 percent after 10 years. With Sarah and John as cohabitants,
the figures were 2.9 percent and 17.9 percent, respectively.

Referring to the cross-classified model (Model B in Table 3 and
Figure 1b), as with financial support following separation, when
John and Sarah were cohabiting there was a significant reduction
in the likelihood that respondents believed Sarah would inherit
some of John’s property (see Figure 1b).”> The respondent’s rela-
tionship status and the interaction between John and Sarah’s and
the respondent’s relationship status had little or no impact on
responses.

Of the other predictors in the model, respondents with a high
level of academic qualifications were more likely to respond posi-

# In order for the model to converge, data for the first duration point (one month)
had to be removed. Of this group, 57.1 percent said “yes” to the question, with only the
20-year group higher (59.1 percent). Model results should therefore be interpreted with
caution.

% Ttis difficult to interpret the “John and Sarah cohabiting” term in isolation, given the

number of interaction terms. Figure Ib provides the best illustration. If the interaction
terms are removed, the “John and Sarah cohabiting” term is highly significant: x* = 124.81,
$<0.001.
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tively where John and Sarah were married (x* =7.87, p =0.005)
and less likely to do so where they were cohabiting (x*1 = 13.34,
P <0.001).

Financial Support Following Separation When the Couple
Has a Child

As shown in Table 2, in the case of the third question (concern-
ing whether, following separation, John would have a legal obliga-
tion to provide financial support for his child), there was little
difference between the marriage and cohabitation scenarios in
terms of the maximum percentage of respondents answering
positively (72.2 percent for the marriage scenario compared to 70.6
percent for the cohabitation scenario). Moreover, in both cases, the
change in the percentage of respondents answering positively as
relationship duration increased was relatively small and nonsignifi-
cant. The shape of any duration-related change was also unclear, as
denoted by the nonsignificant p terms.

The question concerning child support was followed by the
question of whether Sarah would have a good legal claim for finan-
cial support from John for herself, given the introduction of a child
into the scenario. Whether or not John and Sarah were married or
cohabiting, there was limited evidence of coherent time depend-
ency of answers. While the model for the cohabitation scenario
showed a 43.7 percent change in positive responses as duration
increased, this was clearly nonsignificant, with the model fitting
poorly. Likewise, when John and Sarah were married, the 10.3
percent change as relationship duration increased was clearly short
of significance.

Turning to the cross-classified models (Models C and D in
Table 3 and Figure 1c and 1d), in the case of the question concern-
ing financial support for the child, none of John and Sarah’s
relationship status, the respondent’s relationship status, or the
interaction of the two had any significant impact on the percentage
of respondents answering positively. As regards Sarah’s claim
for herself, John and Sarah cohabiting was related to a reduction
in the likelihood of respondents’ believing Sarah had a good claim
(see Figure 1d*®). Again, the respondent’s relationship status
(x*1=0.15, p=0.70) and its interaction with John and Sarah’s
relationship status (3% =0.55, p=0.46) had little impact on
responses.

Of the other variables in the models, in Model C, age group had
some impact. Compared to the youngest respondents, other age

% When the interaction terms were removed, the “John and Sarah cohabiting” term

was statistically significant: x* = 124.81, p < 0.001.

https://doi.org/10.1111/j.1540-5893.2012.00490.x Published online by Cambridge University Press


https://doi.org/10.1111/j.1540-5893.2012.00490.x

Pleasence & Balmer 321

groups were more likely to respond positively where John and
Sarah were married and less likely to do so where they were cohab-
iting (see Table 3). For Model D, male respondents were more likely
to respond positively, particularly where John and Sarah were
cohabiting.

Medical Treatment

In the case of the final two questions (concerning John and
Sarah’s right to decide upon medical treatment for their child in
each other’s absence), relationship duration made no difference to
respondents’ answers. As can be seen in Table 2, three of the four
asymptotic regression models failed to converge, indicating that the
model was not appropriate, while the other showed no evidence of
any link between relationship duration and answers.

Referring to the cross-classified models (Models E and F in
Table 3 and Figures le and 1f), there was a significant but modest
reduction in the likelihood of respondents to believe John had the
right to decide upon treatment alone when John and Sarah were
cohabiting (see Figure 1le).?” There was also a reduction in the case
of cohabitant respondents, though this fell short of significance
(x*1 = 1.62, p = 0.20). There was no significant interaction between
John and Sarah’s and the respondent’s relationship status. For
Sarah’s right to decide upon treatment in the absence of John, none
of John and Sarah’s relationship status, the respondent’s relation-
ship status, or their interaction had a significant impact on the very
high percentage of respondents agreeing that Sarah did have the
right.

Elsewhere in the models, for Model E, male respondents were
more likely to respond positively, particularly where John and
Sarah were married (x* = 6.34, p = 0.011). For Model F, there was
an increase in positive responses among those with high academic
qualifications, while the respondents with children in their homes
were more likely to respond positively where John and Sarah were

cohabiting (x* =5.89, p = 0.015).

Discussion

Knowledge of the Law

In line with hypothesis 1, our findings confirm substantial
and ongoing public misunderstanding of cohabitation law. For

?” This term reached significance with the interaction terms removed: yx* =7.30,
»=0.007.
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example, 52 percent of respondents erroneously believed that
a financially dependent cohabitant—where one partner has
worked while the other has looked after the family home—would
have “a good legal claim to financial support” on separation after
10 years.

The 52 percent figure is higher than the corresponding 38
percent figure derived from the 2000 BSAS (Barlow et al. 2005).
However, there are important differences between the surveys that
make it difficult to compare the figures. First, the corresponding
BSAS question did not set out any details of the division of labor
within the relationship. Second, as we note above, the BSAS asked
whether a cohabitant would have the same right as a spouse to claim
financial support, rather than whether they would actually have the
right. Thus, it is impossible to fully establish what proportion of
BSAS respondents held erroneous beliefs about the underlying law,
as we do not know what rights they believed spouses to possess.
This becomes particularly problematic if there is significant misun-
derstanding of spousal rights, which our findings demonstrate that
there is. A full 35 percent of respondents did not believe that a
financially dependent spouse would have a good legal claim for
financial support after 10 years of marriage, and 29 percent mis-
takenly stated that such a spouse would not have a claim. We also
found evidence of misunderstanding of rights in the case of short
marriages. For example, 34 percent of respondents overstated a
spouse’s legal claim for financial support after a marriage of just
one month’s duration.

Turning to rights of other kinds, 14 percent of people wrongly
believed that if a cohabitant dies without a will, his or her partner
would automatically inherit some of the deceased’s property. Con-
versely, 48 percent of people wrongly believed that a spouse would
not automatically inherit some of his or her intestate partner’s
property.

We also found that 21 percent of respondents wrongly believed
that a cohabiting biological father would have no legal responsibility
to provide financial support for a child on the breakup of a relation-
ship, and 20 percent believed the same in the case of a married
father.

Furthermore, 47 percent of people wrongly believed that a
cohabiting father who has not met the formal requirements for
parental responsibility would have the right to decide upon impor-
tant medical treatment. Conversely, 36 percent of people wrongly
believed that a married father would not have such a right.

# It should also be noted that the CSJPS sample was split into 32 groups to investigate
the temporal dimensions of beliefs.
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Public Understanding of Law and Attitudes

In line with hypothesis 2, our findings demonstrate clearly that
the many misconceptions held about both cohabitation and mar-
riage law reflect the divergence of social attitudes from the law.
There is symmetry of error in people’s beliefs about marriage and
cohabitation law, where beliefs about both cohabitation and mar-
riage law err from their (often opposing) correct legal positions to
rest more closely in line with social attitudes. This produces, in line
with hypothesis 2a, substantial convergence of beliefs as to the law
between different forms of union (with the exception of intestacy
provision, discussed below), mirroring the convergence of social
attitudes. In the absence of a clear understanding of the law, it
would appear that people tend to assume it concurs with what they
think it ought to be.*

While cohabitation law and marriage law are framed very dif-
ferently, people’s attitudes toward how they should be framed are
quite similar (Barlow et al. 2008). For example, when 2006 BSAS
respondents were presented with a scenario of a childless couple
having lived together for 10 years, one partner having worked
unpaid to build up the other partner’s business, with the partner
running the business also ownlng the family home, 87 percent
thought that there should be a “right to financial provision on
separation” (45) if the couple were cohabitants, compared to 93
percent if they were married. When one partner had had a well-
paid job requiring frequent moves and the other had worked
where possible but not had a settled career, the figures dropped to
69 percent and 81 percent, respectively. When the couple had been
together for just two years, both figures dropped substantially, to 38
percent and 61 percent, respectively.*’

So, for long-term relationships involving financial depend-
ence, there was a high level of support for rights to financial
provision upon separation, with only a slight favoring of spouses
over cohabitants, but this support dropped substantially in the
case of short-term relationships, with a much more pronounced
decrease for cohabitants. Notwithstanding the modest, but signifi-
cant, differences in beliefs concerning cohabitants’ and spouses’
rights in relation to financial provision demonstrated by the
statistical models, in line with hypotheses 2a and 2b, this picture

# It would be interesting to enquire further into whether it is individual attitudes or
perceptions of broader social attitudes (albeit often similar [Ross, Greene, & House 1977])
that are most influential in this regard. An analysis on these lines was not possible using
either CSJPS or BSAS data.

* Unfortunately, the scenario varied with the duration of relationships, making con-
clusions about the relationship between scenario elements and attitudes difficult to draw.
See also similar findings from the 2004 SSAS (Wasoff & Martin 2005).
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is very similar to that of 2010 CSJPS respondents’ understanding
of the law, where we also see a narrowing in the difference
between beliefs concerning rights to financial support for cohab-
itants and spouses as relationship duration increases. For relation-
ships of 10 years (as described above), 52 percent of respondents
believed that a financially dependent cohabitant would have a
good legal claim, with 65 percent believing the same in the case
of a spouse. For relationships of just one month, the figures were
11 percent and 34 percent, respectively. The converse of the first
of these findings is that 35 percent of respondents did not indi-
cate that a financially dependent spouse would have a good legal
claim for financial support after 10 years of marriage, and 29
percent mistakenly believed that such a spouse would not have a
claim.

In quantitative terms, the models suggest that the aspect of the
common law marriage myth that concerns financial support for
cohabitants came to be believed by 50 percent of people once the
relationship duration reached ten years and two months.

Curiously, where a biological child was present in a family,
relationship duration became an ancillary factor influencing beliefs
about the legal rights of dependent cohabitants to receive financial
support from their partners. This points to conflation of the posi-
tion of children and their primary caregivers, and qualifies our
findings in respect of hypothesis 2b.

Again illustrating symmetry of error, in the case of intestacy,
while 18 percent of respondents incorrectly believed a cohabitant
would automatically inherit some of a deceased partner’s property
after a 10-year relationship, 44 percent incorrectly believed a
spouse would not automatically inherit some of a deceased partner’s
property after 10 years. In line with social attitudes and hypothesis
2b, these beliefs were influenced by relationship duration. So, while
18 percent of respondents erroneously believed that a cohabiting
partner would automatically inherit some of a deceased’s property
after 10 years, the figure was just 8 percent after one year. The
temporal dimension of beliefs in relation to spouses was less clear,
though. Also, as noted above, contrary to hypothesis 2a in this
instance, there was a significant and considerable overall difference
between beliefs pertaining to cohabitation and those pertaining to
marriage law. However, this was very much the exception rather
than the rule.

Symmetry of error was also evident in the case of a biological
father’s right to independently decide upon important medical
treatment for his child. Only 52 percent of respondents correctly
believed married fathers to have such a right—a very similar figure
to the 47 percent that incorrectly ascribed such a right to a cohab-
iting father without formal parental responsibility. In line with
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social attitudes and hypothesis 2¢, beliefs about rights and respon-
sibilities concerning children were independent of relationship
duration.

Obstacles to Accurate Public Understanding of Law

Overall, the level of consistency of belief about the content of
family law across cohabitation and marriage scenarios is striking,
and it reflects increasing consistency of attitude. Our findings build
upon earlier studies (e.g., Barlow et al. 2005; Darley, Carlsmith, &
Robinson 2001; Kim 1999; Saunders 1981) and suggest that, in
general, public legal understanding may be substantially driven by
attitudes. Consequently, our findings also highlight additional
obstacles that public legal education initiatives must overcome in
order to be successful. In the family context, as well as indifference
to law resulting from optimism bias, erroneous beliefs based on
attitudes are likely to be, in Kim’s words, “resistant to change”
(1999: 447). She reports that in the employment context, a fairness
norm “overshadows the influence of most . . . experiential factors”
(448). Likewise, Ellickson (1991: 115), in his study of the law’s place
in ranching disputes in Shasta County, California, reports that “the
cattlemen resist absorbing information that is inconsistent with
their folklore.” Thus, even repeated experiences of insurance com-
panies and courts following different principles did not dislodge
the belief that, in the event of road collisions in “open range,” “the
motorist buys the cow.”

This challenges the notion that misunderstandings result
simply from lack of information, and, as Ellickson (1991) notes in
the context of ranching disputes, is in line with what we would
expect from cognitive dissonance theory.”’ Cognitive dissonance
theory (Festinger 1957: 3) predicts that when a person’s cognitions
(which include knowledge, opinions, and beliefs) are at odds, or
dissonant, this is “psychologically uncomfortable” and will motivate
the person to “reduce the dissonance and achieve consonance.”
Cognitive dissonance can therefore lead people to modify their
beliefs so they are in accord, or to avoid “situations and information
that would likely increase the dissonance” (3). In the case of law, as
Louis and Taylor (2005: 107) have observed, “people’s perceptions
of their rights and duties are learned in a social context.” People’s
immersion in the social world and exposure to social attitudes
therefore act as obstacles to being receptive to contradictory infor-
mation about the law.

* See also Kim’s (1999) and Mahar’s (2003) applications of cognitive dissonance
theory in a legal literacy context.

https://doi.org/10.1111/j.1540-5893.2012.00490.x Published online by Cambridge University Press


https://doi.org/10.1111/j.1540-5893.2012.00490.x

326 Ignorance in Bliss

The Relationship between Legal Literacy and Demographics

While the cross-classified logit models did not indicate any
statistically significant differences in the propensity of cohabitants
and spouses to answer positively questions about the rights of
cohabitants and spouses, those differences that were visible were all
consistent with the hypothesis that cohabitants and spouses, as
groups, each have more accurate views than the other regarding
their own legal position. So, differences (albeit nonsignificant)
between the beliefs of cohabitants and spouses in relation to finan-
cial support for a partner, intestacy, and paternal rights to decide
on medical treatment (Figures la, 1b, 1d, and le)—all matters
where cohabitation and marriage law diverge—were all in the
direction required by hypothesis 3. On the other hand, virtually no
differences were observed (and no consistent differences were
observed) in relation to child support and maternal rights to
decide on medical treatment (Figures lc and 1f)—both matters
where cohabitation and marriage law concur. Furthermore, as is
shown by Figure 3, beliefs concerning how cohabitant and spousal
rights to financial support vary with time are consistent with
hypothesis 3.

Thus, there is some level of support for the general proposition
that legal understanding increases along with the salience of
the issues involved. This, though, sits somewhat at odds with
Barlow etal’s (2008) finding of no difference in levels of belief
in the common law marriage myth between cohabitants and
spouses.

The differences we observed between the beliefs of cohabitants
and spouses are also consistent with a positive impact of public legal
education initiatives, such as the Living Together campaign,
though that campaign did not extend to spousal rights, where,
along with cohabitants’ rights, we see a different pattern of belief as
between spouses and cohabitants. Also, or alternatively, the differ-
ences between the beliefs of cohabitants and spouses might reflect a
greater emphasis on personal autonomy on the part of cohabitants
(Lewis 2001). This is not to subscribe to the view that cohabitation
is indicative of the “individualistic hell” that Lewis (2001) ascribes to
social “pessimists” (123). Commitment clearly continues to be a
central feature of intimate relationships in the United Kingdom,
including relationships of cohabitation (e.g., Bowman 2010;
Duncan et al. 2008; Lewis 2001), but it is a feature that is increas-
ingly “articulated in terms of something that comes from within
rather than being imposed from without” (Lewis 2001: 123). Of
course, there is great diversity in the nature of cohabitation rela-
tionships, as there is in the nature of marriages (e.g., Bowman
2010; Douglas, Pearce, & Woodward 2009; Lewis 2001; Manting
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1996). Lewis (2001) has described cohabitants of 25 years standing
who are functionally equivalent to married couples, as well as
young married couples that regard themselves as having “no
obligations” to one another (144).

As regards other factors linked to legal literacy, in keeping with
earlier findings (e.g., Casebourne etal. 2006; Williams & Hall
1972), we found that respondents with more academic qualifica-
tions were more likely than others to attribute a right to financial
support to spouses, and less likely to attribute such a right to
cohabitants.”” They were also more likely to recognize that mothers
always have the right to make decisions about her child’s medical
treatment. We also found that male respondents were more likely
than their female counterparts to believe that a financially depend-
ent (female) partner would have a good legal claim to financial
support, irrespective of the relationship type and irrespective of
whether or not the relationship produced children. Men were also
more likely to believe that a father is legally able to decide on a
child’s medical treatment.

The Future of Marriage and Cohabitation Law

Recognition of the diversity of modern-day intimate relation-
ships, along with continuing concern that opposite-sex cohabitants
are often unaware of their potential vulnerability under the law
(tied to fact that “cohabitants become economically interdependent
during their unions” [Bowman 2010: 142] and can face a substan-
tial decline in economic welfare on separation [Avellar & Smock
2005]), has led to various calls for law reform in England and
Wales.

For example, the Law Commission of England and Wales (Law
Commission 2007a) recently recommended that, after cohabitants
have a child together or have lived together for a specified period
of years (suggested to be between two and five), then, unless they
have entered into an opt-out agreement, they should be able to
apply for financial relief “to ensure that the pluses and minuses
of the relationship [are] fairly shared between the couple” (Law
Commission 2007b: 4). This approach, aimed at protecting the
autonomy of cohabitants and preserving a clear distinction between
those who do and do not enter into a formal public commitment, is
similar to the earlier proposals of the Law Society (2002) and to s.28
of the Family Law (Scotland) Act 2006, and very different from the
approach of marriage law. The concern is to reverse unequal

2 For a comparison with earlier findings, see note 6 above.
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economic advantage or disadvantage resulting from cohabitation,
rather than to create an entitlement to equal division or to specifi-
cally address the needs of the parties. In the case of the death of a
cohabitant, the Law Commission recommended that the Inherit-
ance (Provision for Family and Dependants) Act 1975 be amended
to remove the limitation of awards to what is reasonable for an
applicant’s maintenance, and also to require the court to “have
regard to the award the applicant might reasonably have expected
to receive in proceedings for financial relief on separation” (Law
Commission 2007a: 127). No change to the law has resulted from
the Law Commission’s recommendations.

As Dey and Wasoff (2007) have detailed, there is a variety of
competing and conflicting purposes of cohabitation law reform: to
promote a particular form of relationship, to provide parity in the
case of functionally equivalent relationships, and to protect those
who are economically disadvantaged through relationships. Bal-
ancing these purposes is politically perilous, and relevant reforms
that have been made around the world reflect very different
approaches to the balancing act (Bowman 2010; Bulloch &
Headrick 2005). In the United States, for example, concern about
the impact of cohabitation on marriage is prominent. Thus, as
Bowman (2010: 16) has reported, notwithstanding the question-
able constitutional standing of these laws in light of Lawrence v.
Texas, 539 U.S. 558 (2003), seven states still “had criminal laws
against cohabitation” as of January 2009. However, the legal posi-
tions of opposite-sex cohabitees varies hugely from state to state,
and in some, such as Washington, significant legal commitments
attach to “meretricious” relationships (and, following Senate Bill
5688 of 2009, if one partner is at least 62 years of age, cohabitants
can register a “domestic partnership” and be treated in the same
way as spouses under state law). Moreover, in the case of
rights concerning children, the U.S. Supreme Court “has struck
down almost every distinction based on legitimacy of parentage
as violating the Equal Protection Clause™® (Bowman 2010: 21).

In New Zealand, concerns to provide parity and to protect
cohabitees from the unfair consequences of separation are more
prominent.** As a result, New Zealand has “legislated extensively to
recognize and provide for the legal consequences of cohabitation”

% The Equal Protection Clause, which is part of the 14th Amendment to the U.S.
Constitution, provides that “no state shall . . . deny to any person within its jurisdiction the
equal protection of the laws.”

* Kennedy (2004: 8) notes that the stated purposes of the legislation include recog-
nition of “the equal contributions of spouses and de facto partners to their partnership . . .
just division of property when a relationship ends,” and recognition that “all forms of
contribution to the partnership are equal.”
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(Kennedy 2004: 238). The Property (Relationships) Amendment
Act 2001 sets out a principle of equal sharing, “with powers to
depart from this to address significant economic disparity between
the parties resulting from the division of functions between them in
the course of a relationship” (Kennedy 2004: 242). Maintenance
payments are a possibility. Alongside this presumptive provision,
the Civil Union Act 2004 introduced a registration system (also
open to same-sex couples) whose provisions “were based on [those]
for marriage, but have been modernized to reflect current law,
policy, and practice.”™® However, emphasizing the contested nature
of cohabitation policy, the passage of the Civil Union Act 2004 was
controversial, with voting split on mainly party lines.*®

In England and Wales, cohabitation policy remains contested,
with legal provision more akin to the United States model than to
the New Zealand model. However, this contest is being played out
against a backdrop of continuing profound social change, with a
majority of the population now favoring an extension of rights to
cohabitants (Barlow et al. 2005, 2008). Legal and social realities are
increasingly distinct. Our findings demonstrate that legal reality
and the public’s perception of legality—in the case of both cohabi-
tation and marriage—are also distinct. As we have argued above,
this is likely a further reflection of the divergence of law and social
norms.

Thus, building upon the work of Darley, Carlsmith, and Rob-
inson (2001: 165) in the criminal sphere, our findings raise ques-
tions about the extent to which the form of the law can be expected
to promote a particular form of relationship (the “ex ante function”
of the law). Our findings may also anticipate the future shape of the
law. As Roscoe Pound (1907; 615) famously argues, “[I]n all cases of
divergence between the standard of the common law and the stand-
ard of the public, it goes without saying that the latter will prevail in
the end.”

Whatever may come to pass, though, and whatever the merits
of the various options for legal change, it is plain that mass public
ignorance of the basic structure of the law underlying a major
component of people’s lives is far from satisfactory. It is important
for both cohabitants and spouses to understand their legal posi-
tions. Decisions to live with or to marry another person are among
the most momentous decisions in people’s lives, and they involve
profound consequences of many kinds, including legal.

% See the New Zealand Ministry of Justice Web site, at http://www.justice.govt.nz/
publications/global-publications/c/civil-union-bill-relationships-statutory-references-bill/
civil-union-bill%20 (accessed 31 March 2012).

* Labour Party MPs voted 45 to 6 in favor of the act, while National Party MPs voted

24 to 3 against.
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Conclusion

In conclusion, our findings demonstrate substantial and
ongoing public misconceptions about both cohabitation and mar-
riage law, which are spheres of law that can profoundly influence
the life course. They illustrate, uniquely, the connection between
relationship duration and beliefs about rights to financial support,
and confirm the independence of relationship duration and beliefs
about rights and responsibilities concerning children. Our findings
demonstrate, for the first time, a great similarity between beliefs
concerning cohabitation and those concerning marriage law, with
erroneous beliefs reflecting the divergence of social attitudes from
the law. Our findings build upon and bridge previous findings
(e.g., Barlow et al. 2005; Darley, Carlsmith, & Robinson 2001; Kim
1999; Saunders 1981) and suggest that, in general, public legal
understanding may be substantially driven by attitudes. While both
current cohabitants and spouses exhibited better understanding of
the law relating to their own form of relationship than those of the
other status group, misunderstandings were still common. These
misunderstandings are likely to be difficult to dislodge. They may
also signal the future state of the law.
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