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Abstract

Much work has been produced on the passport and on exceptional regimes of mobility, notably asylum or
permanent immigration. There has, by contrast, been less research on that intermediary, ubiquitous legal
device that is the visa, a fundamental manifestation of state discretion, a major source of arbitrariness, and a
constant assertion of power over moving bodies. The visa is a manifestation of and is embedded in a deeper
infrastructure of limited global mobility. Adopting a global and comparative perspective, this Article seeks to
analyze the politics of the visa as the indispensable sesame of international travel but also as the ultimate
manifestation of that infrastructure’s arbitrariness. The Article highlights an ideal type of the visa especially as
it is deployed towards “at risk” categories, emphasizing the sort of performance it requires from applicants in
adapting to the system’s demands as they are relayed by officials, corporations and, increasingly, algorithms
and artificial intelligence. It will highlight the constraints of applying for the visa, its temporal frames, its
assorted conditions, and its denial and possibilities of contestation thereof. The Article contends that,
globally, the visa is the key legal infrastructure to channel systemic discrimination, frustrate professional and
cultural opportunities, and keep families apart in ways that entrench class and racial divides.
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A. Introduction: The Banality of Arbitrariness

It is a familiar and depressing experience in academic circles. An international conference is
organized in a Western country, at considerable cost and effort. A list of attendees is drawn up,
budgets are secured, invitations are sent long in advance. Yet invariably some guest(s) from the
Global South are unable to attend, having been denied a visa.! Such incidents are so common that
they have become part of a depressing background that creates frustration but is not always
challenged as such. They coexist with the reality that when visas are obtained at all, it is often at
considerable personal, temporal, psychological and financial cost. The same is true of family

!See Jacob Serebrin, Visa Denials Denounced at Montreal AIDS Conference, Federal Minister Cancels Speech, CBC NEws
(last visited Sept. 14, 2023), https://www.cbc.ca/news/canada/montreal/montreal-aids-conference-2022-visa-problems-1.
6536449 (detailing a particularly high-profile recent instance, where about 36% of visa applications were rejected for those
planning to attend the event). See also Lin Taylor, Visa Justice: Border Rules Block Poorer Nations from World Summits,
CoNTEXT (last visited June 30, 2024), https://www.context.news/socioeconomic-inclusion/visa-justice-border-rules-block-poo
rer-nations-from-world-summits.
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travel, particularly between the Global South and the Global North: Routinely denied in ways that
often seem to defy reason or justice.

Whilst international lawyers pay considerable attention to the fate of refugees and, to a lesser
extent, to questions of migration more generally, the profound inequities of ordinary mobility have
tended to fall through the cracks. This is even though it can be speculated that both migration and
asylum claims are themselves deeply determined by responses to permanently stunted ordinary
mobility. It is because one cannot travel back and forth that one imagines resettling oneself
permanently; it is because one’s passport requires visas to visit all other countries that one imagines
oneself acquiring another citizenship in order to be able to travel; it is because of a life of repeated
denials of mobility that one eventually has no choice than to flee in the heat of the night, etcetera.

Such a reality interrogates our understanding of global mobility, particularly everyday
mobility—as opposed to “once in a lifetime migration”>—and its parameters. It exacts a huge cost
in terms of annulled travel plans, but also forsaken mobility opportunities given the internalized
anticipation of the unlikelihood of getting a visa.® It includes a considerably vexatious element that
goes against very fundamental human aspirations and is typically and insidiously discriminatory
in its scope. The situation, moreover, has only worsened as a result of the continued legacy of 9/
11,* the COVID pandemic, and global populist panic about migration.” The famed “return to
normal” after the pandemic is, for many, merely the continuation of longstanding patterns of
exclusion. This frames a particular global form of injustice that is deeply woven into the very
structure of international law and its policing of the global “color line.”

This Article’s hypothesis is that this vast mass of non-immigrant travel is the submerged part of
the iceberg of global mobility, an under-the-radar, latent but highly significant reality unfolding
constantly and everywhere. To better understand the conditions under which exceptional
mobility—refugeehood, immigration—is denied—and it is, certainly, routinely denied—one
must understand how this always already proceeds against the background of a system profoundly
devoted to hampering, disturbing, and upsetting the aspirations of the “mobility poor,” that is,
those to whom the “birth lottery” has not allotted a passport that entitles them to the considerable
privilege of virtually unlimited mobility.®

This immobility, the Article posits, is uniquely mediated by the technology of the visa. I focus
here on non-immigrant visas, to the exclusion of permanent residence or immigration. These
include travel, temporary work and education visas. These are of course merely a “category of
analysis,” in a context where individuals’ own trajectories may be more complicated and oscillate
between non migratory and migratory paths.” The denial of the visa, a far from exceptional
occurrence especially for some racialized populations, comes at huge social, human and economic
costs. Rich, personal and oftentimes harrowing personal narratives exist of the sort of toll it exacts of
those subjected to it.®

It is of course not the case that no applicant from the Global South obtain visas. Rather, the visa
separates those deemed worthy of traveling from those risk populations that must be kept at bay.

’Thomas Faist & Gunnar Malmberg, Time and Space in International Migration, in INTERNATIONAL MIGRATION,
IMMOBILITY AND DEVELOPMENT: MULTIDISCIPLINARY PERSPECTIVES 26, 29 (Tomas Hammar, Grete Brochmann, & Kristof
Tamas eds., 2021).

3Arwa Badran, Equal Access to International Debate: Visas and Their Implications, 3 ARCHAEOLOGIES 207, 209 (2007).

“Susan Ginsberg, Visa Problems Continue to Plague Foreign Students, APS NEws (last visited Sept. 13, 2023), http://www.a
ps.org/publications/apsnews/200308/visa-students.cfm.

>See Examples of Visa Denial, X, https:/twitter.com/search?q=visa%20denied&src=typed_query&f=top (search “visa
denied”) (illustrating recurring and sometimes tragic stories of visa denial—which often concern African migrants’ being
denied entry to Europe or the United States).

SAYELET SHACHAR, THE BIRTHRIGHT LOTTERY: CITIZENSHIP AND GLOBAL INEQUALITY 3 (2009).

’Anna Triandafyllidou, Temporary Migration: Category of Analysis or Category of Practice?, 48 J. ETHNIC & MIGRATION
StuD. 3847, 3850 (2022).

8Priya Dixit, Encounters with Borders: A Migrant Academic’s Experiences of the Visa Regime in the Global North, 14
LEARNING & TEACHING 55, 59 (2021).
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In that respect, the visa problematizes a simple vision of asymmetric denial of mobility focused on
nationality, race or religion for example, by introducing a clear element of class discrimination.
The visa favors relatively elite populations, sometimes aptly described as “cosmopolitans from the
Global South,” who can at least envisage traveling back and forth from the West. These include
“not rich white folk from Europe and America but Indian software engineers, Central and South
Americans able to get six-month tourist visas to the global North, or Koreans and Chinese using
U.S. immigration loopholes to get their children educated in the United States and on a fast track
to U.S. citizenship.”!” In short, racialized, ethnic or otherwise “othered” minorities from the
Global South but who occupy an intermediary echelon in the global hierarchy of global mobility in
that they are also skilled workers, students, and those with connections in host countries.

Focusing on such relatively elite (im)mobilities might seem reductive and even politically
unproductive. As one author put it candidly, “[a]t a time when children are incarcerated in cages,
when asylum seekers are detained, and when family and friends from many parts of the world are
disallowed entry into the United States, this issue of Global South academics’ mobilities seems
somewhat trivial.”!! Nonetheless, there is much reason to think that a move away from an
attention to migration per se to mobility more broadly and from subaltern to relatively privileged
mobility is rich with critical potential.

The importance of class as a marker of mobility has only recently begun being more seriously
being taken into account,'” but it unmistakably sheds light on economic, social and cultural
capitals as crucial vectors of mobility.'® I note here the importance of an intersectional analysis to
highlight relative privilege even among the relatively unprivileged, notably as inscribed in
professional status, and in ways that tend to reinforce the class status quo.'* The visa, by holding
up the prospect of mobility for the “meritorious” few accentuates class inequalities and tensions on
a transnational basis, by creating or reinforcing the sense of a global upper-class “with options.” By
the same token, the point is that this relatively privileged group, those who can at least envisage
applying for expensive visas, is also the one that is most vulnerable to their iniquitous denial.

Moreover, migrant and non-migrant mobilities are much more connected than may seem at
first by their constant symbolic opposition to each other, and not simply because every non-
migrant may of course turn out eventually to be a migrant. Some requirements applied and tried
in relation to long term migrants have been, through gradual slippages, imposed in part to all, even
non-migrant travelers. The competition for visas also creates the conditions for a veritable
national and global class struggle around issues of mobility, for example as “the less privileged
mobile identity of the undocumented migrant becomes attached to the seemingly unrelated,
privileged transnational tourist from the Global South.”'> Each group, then, is impacted by the fate
of the other: Subaltern migrants may occasionally benefit from or take advantage of the privileged

“Heidy Sarabia, Global South Cosmopolitans: The Opening and Closing of the USA-Mexico Border for Mexican Tourists, 38
ETHNIC & RACIAL STUD. 227, 239 (2015).

10A drian Favell, Mirian Feldblum & Michael Peter Smith, The Human Face of Global Mobility: A Research Agenda, 44 SOC’Y
15, 20 (2007).

"Dixit, supra note 8.

12See Saskia Bonjour and Sébastien Chauvin, Social Class, Migration Policy and Migrant Strategies: An Introduction, 56
INT'L MIGRATION 5, 11 (2018). See also Nicholas Van Hear, Reconsidering Migration and Class, 48 INT'L MIGRATION REV.
$100, S109 (2014).

13See Van Hear, supra note 12, at S107.

“Hugo Bréant, (Im)mobilité internationale : les inégalités au sein des catégories populaires face a la migration, 74 LIEN
SOCIAL & POLITIQUES 37, 46 (2015).

5But see, e.g., Jackal Tanelorn & April Anderson, Worldwide Approval (and Denial): Analysing Nonimmigrant Visa
Statistics to the United States from 2000 to 2016, 14 MOBILITIES 267, 271 (2019); Avitus A. Agbor, Africans and the Costs of
Obtaining Visas for International Migration: A Disquisition on the Trends, Implications and Biases in the Policy Framework, 7
COGENT Soc. Scis. (2021); Mark B. Salter, The Global Visa Regime and the Political Technologies of the International Self:
Borders, Bodies, Biopolitics, 31 ALTS. 167, 178 (2006); Horng-luen Wang, Regulating Transnational Flows of People: An
Institutional Analysis of Passports and Visas as a Regime of Mobility, 11 IDENTITIES 351, 364 (2004).
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mobility of elites in their country—for example, in terms of relatively relaxed visa conditions—
just as elite travelers may be negatively affected by their national, racial or ethnic association with
subaltern migrants because of their common provenance. In practice, the fate of elite and
unprivileged groups from the Global South are intertwined to the extent that the very stake of
migration policy for some countries in the North is to ensure that the pathways cleared for the
former are not abused by the latter. The arbitrary denial of visas is very much a consequence of the
tension between these contradictory goals of mobility policy and the culture of suspicion that it
breeds.

At any rate, this “everyday” global immobility mediated by the visa remains remarkably under-
studied. Visas are relegated to the realm of idiosyncratic domestic laws that are examined in
isolation from each other, on which international law has seemingly little to say, and that
comparative law has ignored. Statistics are hard to come by, reporting is almost inexistent and
evidence quite anecdotal. There are even hints that the lack of concern with this ordinary but
chronically stunted transnational mobility could be a result of the fact that “anxieties about
applying for visas are not shared by many colleagues and evaluators in the Global North.”'¢
Because the denial of temporary visas is relatively less dramatic than the exclusion of individuals
from the prospects of permanent immigration, it also leads to less spectacular mobilization,
litigation and contestation. And there is a sense that the administration of visas operates on the
outer edges of the law, as a technology that is premised in part on escaping the law’s strictures.

The Article, then, seeks to investigate what it might mean to take seriously exclusionary visa
practices as the very substratum of global mobility. The question asked is: What kind of
infrastructural technologies does the visa presume and consolidate? On some level the visa is the
sesame that opens previously closed doors; but visa denial is also the lock that keeps them closed:
One does not go without the other. The visa, in fact, lies at the heart of “unequal access to foreign
spaces.”” It will be understood here as a modality of the border,'® specifically as it is articulated
through administrative and legal practices that rest on a certain sovereign, consular and
institutional prerogative. I focus on how the global visa regime prolongs, amplifies and conditions
unequal access to mobility. I do so by paying attention to the broad infrastructure of visa
technology and how it always already expresses preferences and priorities that then become
embedded in the system of global (im)mobility. The visa is a unique prism to observe how highly
differentiated outcomes are produced along both national, racial, and social lines by rewarding a
particular type of traveler. Because the visa channels a subset of the global population that is
invested in moving legally, that population bears the full weight of the visa infrastructure as it has
been set up to separate, as it were, the chaff from the wheat.

Indeed, this is one area where the notion of a legal infrastructure provides genuine analytical
purchase because such a massive and amorphous hindrance to transnational mobility is more than
the product of rules, institutions or even discrete practices: Rather, it can only be grounded in a
horizontal and vertical assemblage of all of the above as well as their underlying material
conditions of possibility and specific forms of rationality. The visa has an evident, immediate
materiality to it—the visa stamp in the passport—but it is also associated with a broader
infrastructure: The paths for applying to one including a host of private relays; the administrative
apparatus of consulates networked with the metropolis and enmeshed in various knowledge
systems; and the policing of the visa through various forms of multilayered border protection.

By “visa infrastructure,” then, I will understand both the law and practice of visa
administration, but also the way these are embedded in material conditions, professional

16Dixit, supra note 8, at 56.

17Eric Neumayer, Unequal Access to Foreign Spaces: How States Use Visa Restrictions to Regulate Mobility in a Globalized
World, 31 TRANSACTIONS INST. BRIT. GEOGRAPHERS 72, 77 (2006).

¥Mark B. Salter, Borders, Passports, and the Global Mobility, in ROUTLEDGE INT'L HANDBOOK GLOBALIZATION STUDS. 491,
492 (Bryan Turner ed., 2011).
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practices, and geography, whose goal is to, fundamentally, channel mobility and produce
immobility. In a sense, the visa is the infrastructure, or at least its key component. It is this
infrastructural nature that makes it a natural membrane to manage the complex and often
contradictory demands of global mobility, rewarding the relatively privileged whilst maintaining
all applicants in a state of dependency and uncertainty. It is also the infrastructural nature of the
law that heavily contextualizes it beyond the law’s rules and explains why, on the basis of the same
regime, some candidates to mobility are successful and others not. Finally, an infrastructure
approach also explains the particular nature of the power that is being exercised around the
border: A power that is less that of top-down government than a diffuse rule by obstacles
characterized by multiple, overlaying barriers of space, language, discretion, etc.

Unearthing how that infrastructure emerges requires specific methodological investments. It
involves, in particular, going beyond the law to explore very concretely how travel visas are
administered in the day-to-day of transnational mobility. I suggest that we need to go “into the
belly of the beast” to unearth the ways in which expectations about legitimate travel are produced
via a stereotype of the—non-migrating—traveler that is validated by the visa infrastructure. On
the government side, this includes looking at manuals published by ministries on how to assess
visa applications, which provide evidence beyond merely legislative intent of the sort of practices
that make up a country’s immigration infrastructure. On the applicants’ end, it includes scouring
YouTube videos, Reddit threads, X—formerly Twitter—to uncover glimpses of the lived
experience of ordinary travel and the maximization of mobility strategies. Wading through the
thick whiffs of discontent emanating from those on the receiving end of visa arbitrariness can be a
way of contributing to the study of the “human face of global mobility.”'* Finally, one source for
this Article will be advice produced by various institutions and law firms about how to successfully
apply for travel visas as prolonging the disciplining effect of the global mobility infrastructure.
This knowledge production is a constant, unifying dimension of the visa infrastructure and its
micro-implications.

There are as many visa technologies as there are countries. On a certain level each country’s
specific visa infrastructure is irreducible. National academic siloing, moreover, means that whilst
some countries’ reality may be better known, very little comparative immigration law—Ilet alone of
ordinary visas—exists. But on a certain level the visa is also a unifying, shared technology that
undergirds the entire infrastructure of global mobility. I posit that there is, in fact, such a thing as a
global visa infrastructure that is a product of diplomatic and consular practice, migration policy,
geopolitics, technological investments, the civil service, courts, lawyers and, possibly, travelers
themselves. In addition to purely public actors, the visa infrastructure has increasingly been the
object of outsourcing and privatization that break down chains of jurisdiction and accountability,
thus blurring the notion that visa administration is a sovereign prerogative,”” populating the path
towards visas with a wealth of intermediaries,”! and leading to a “state-market hybridization
underpinning the commercialization of migration regulation.”**

That infrastructure has the specificity that it is often deployed transnationally and extra-
territorially to apprehend, intercept and process would-be migrants far from their intended
destination. The visa is also often heavily coordinated—Schengen being the obvious example,
notably through the Schengen Information System—if only to avoid creating chinks in the armor
of sovereign “fortresses.” Ideas about visa infrastructures circulate, notably from the North to the
South. The corporations that are increasingly taking over its administration are themselves global

YFavell et al., supra note 10.

20FEDERICA INFANTINO, OUTSOURCING BORDER CONTROL: POLITICS AND PRACTICE OF CONTRACTED VIsA PoOLICY IN
MoRrocco 6 (2017).

2Federica Infantino, The Interdependency of Border Bureaucracies and Mobility Intermediaries: A Street-Level View of
Migration Infrastructuring, 11 COMPAR. MIGRATION STUDS. 1, 2 (2023).

Daniel Nehring & Yang Hu, From Public to Commercial Service: State-Market Hybridization in the UK Visa and
Immigration Permit Infrastructure, 1997-2021, 72 BRIT. ]. Socio. 1325, 1330 (2021).
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(VESGlobal and TLSContact). And visa administration is further prolonged in countless ways,
including through software, artificial intelligence, training, etcetera.® The Article will thus seek to
highlight a sort of monstrous “ideal type” of the visa globally which is an assemblage of the various
technologies that have been put in place over time and across space to develop the visa as central to the
infrastructure of mobility. The Article will sample generously from the practices of various, notably
Western countries, when they are seen as particularly emblematic of the global visa infrastructure.

Of course, it is whether a visa is required at all which acts as the major obstacle in the global
mobility infrastructure. In that respect and on the whole, whilst global visa requirements may have
diminished, this has been felt very differently in rich and poor countries.?* Yet what matters is not
merely whether a visa is required but the availability of the process, the conditions imposed, and
the likelihood of obtaining one, as mediated by the visa infrastructure. This Article, in focusing on
the visa application and determination, will thus distinguish three fundamental interlocking
dimensions in the infrastructure of global mobility as mediated by the visa: First, the process one
has to undertake to obtain one, which is heavily influenced by material, symbolic and
technological considerations; second, the actual conditions in law to obtain a visa, which
themselves prolong and are based on the above considerations; third, the nature of the
administrative decision process understood as itself a specific obstacle to securing a visa. For
reasons of space and analytical specificity, the Article will not discuss the subsequent enforcement
of the visa, but evidently the infrastructural ramifications of that enforcement go deep, notably
through the enlisting of a range of private actors.

At its most basic, the Article will provide a simple contribution to understanding how the visa
operates globally, as a sort of infrastructural contraption that has extended its reach to many
jurisdictions. Although the Article focuses on obstacles to South-North mobility, it takes note of
the concern that this framework can be reductive of complexity,?® and will also hint at the reality
of South-South obstacles to mobility via visas which, at any rate, merely reinforce a sense of post-
colonial immobility. On a more theoretical level, the Article hopes to be a contribution to how law
and infrastructure—the infrastructure within which the law operates but that it also makes
possible—work hand in hand to produce profoundly problematic global mobility conditions. This
will underscore the fundamentally distributional dimensions of the visa infrastructure and,
indeed, the extent to which distribution is its very raison d’étre.

B. Infrastructure: Process

The visa application infrastructure, fundamentally, outlines the contours of a process that
amounts to a series of hurdles. These hurdles need to be passed in order to secure the visa—
although evidently not even having passed all the hurdles is a guarantee that one will obtain one.
The density and frequency of the hurdles itself acts as a sort of membrane that can be more or less
porous in certain circumstances. It effectively rewards a certain persistence and stamina, as well as
knowledge, connections and wealth. It encourages strategic thinking, such as applying for a
Schengen visa with the countries that have the lowest rejection rates.?® In that respect, the visa
application process emulates and imitates the broader hurdle race that lies at the root of all

Buliette Dupont, La Mise En Oeuvre Privatisée de La Politique de Visa Schengen En Algérie: Enquéter Sur I'industrie
Migratoire Au Niveau Local 3 (Cahiers du CERIUM, Working Paper No. 18, 2019), https://cerium.umontreal.ca/public/FAS/
cerium/Images/4_nouvelles_evenements/legacy/cahier_18.pdf.

24Steffen Mau, Fabian Giiltzau, Lena Laube, & Natascha Zaun, The Global Mobility Divide: How Visa Policies Have Evolved
over Time, 41 J. ETHNIC & MIGRATION STUDS. 1192, 1205 (2015).

2>Mathias Czaika, Hein de Haas, & Maria Villares-Varela, The Global Evolution of Travel Visa Regimes, 44 Population &
Dev. Rev. 589, 595 (2018).

26Comment obtenir le visa Schengen le plus rapidement possible pour un voyage en Europe en toute simplicité, TRAVEL AND
Tour WORLD (last visited Dec 5, 2024), https://www.travelandtourworld.fr/nouvelles/article/Comment-obtenir-le-visa-Sche
ngen-le-plus-rapidement-possible-pour-un-voyage-en-Europe-facile/; Why Germany Remains the Best Option for a
Multiple-Entry Schengen Visa in 20247, TiMES OF INDIA (last visited June 26, 2024), https://timesofindia.indiatimes.com/
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restrictive migratory processes, albeit in much less dramatic form than those who have to flee for
their lives across seas and deserts at considerable personal risk.

That process is not homogeneous. Global statistics on visa award and delays, in particular, give
a distorted view of what is in reality a deeply variegated reality.”” Interrogating the differences in
treatment that exist across time, space, and populations, at the same time, has never been easier as
foreign or immigration ministries increasingly volunteer information through new public
management tools—for example, about average waiting times—ironically as part of the constant
regulation, channelling and policing of application flows. Although the law frames that process, in
practice visa decisions are a particularly interesting prism to observe infrastructural effects because
of the administration, geography and logistics-heavy dimension of visa processing, which tends to
saturate the law’s operation.

I. Access

One conspicuous element of the infrastructure of the visa application process is the challenge of
even being able to even make an application. This translates, first, in barriers to access to
information about visas. The sheer complexity of some non-immigrant visa regimes may in itself
act as a deterrent. For example, the US has more than 80 types of non-immigrant visas,?® the
structure of which has been described as “Byzantine” and a “veritable alphabet soup” that creates
“peculiar migration channels sustained by vested client interests.”” Merely understanding the
possibilities involved, let alone taking advantage of them, takes significant mobility literacy.

Second is the issue of access to the place of application where one is required to appear in a
person, in a context where the need for a visa is itself part of a complex of “remote border control”
by which screening of outbound passengers is largely performed at the point of departure.’
Distance may at times be the single biggest factor in explaining likelihood of success in obtaining a
visa. The “closest consulate” may sometimes be at considerable distance, especially when no
normal diplomatic relations exist between states. For example, the US has neither consulate nor
embassy in 24 countries, or closed them in another 12, including Iran, Ukraine and Russia.?!
Iranian applicants to Canadian visas need to go to the Canadian consulate in Ankara. The reality
of these challenges to access is well known and sometimes identified as a problematic impediment
to mobility. One tourism industry executive testified in Congress about Brazil that:

Distance becomes a problem in many ... emerging markets .... An example in Brazil
would be the city of Manuas [sic], with a population of more than 2 million people, and it’s
located more than 1, 000 miles from the closest consulate. We expect a family to travel a
greater distance than I flew to attend this committee hearing on the chance that they will be
awarded a visa to come to our shores.*

travel/travel-news/why-germany-remains-the-best-option-for-a-multiple-entry-schengen-visa-in-2024/articleshow/111281142.
cms.

YTanelorn & Anderson, supra note 15, at 271-272.

“Jeanne Batalova & Nicole Ward, Frequently Requested Statistics on Immigrants and Immigration in the United States,
MIGRATION PoLicy (Mar. 13, 2023), https://www.migrationpolicy.org/article/frequently-requested-statistics-immigrants-
and-immigration-united-states.

PFavell et al,, supra note 10, at 18.

3John Torpey, Passports and the Development of Immigration Controls in the North Atlantic During the Long Nineteenth
Century, in MIGRATION CONTROL IN THE NORTH-ATLANTIC WORLD: THE EVOLUTION OF STATE PRACTICES IN EUROPE AND
THE UNITED STATES FROM THE FRENCH REVOLUTION TO THE INTER-WAR PERIOD 73-86 (Andreas Fahrmeir, Olivier Faron, &
Patrick Weil eds., 2003).

*!David J. Bier, U.S. Has No Immigrant Visa Processing in 67 Countries—Indefinitely, CATO INST.: CATO AT LIBERTY BLOG
(Nov. 10, 2022, 12:40 PM), https://www.cato.org/blog/us-has-no-immigrant-visa-processing-67-countries-indefinitely.

32Tourism in America: Removing Barriers and Promoting Growth: Hearing on S.R. 253 Before the Subcomm. on
Competitiveness, Innovation, and Exp. Promotion of the S. Comm. on Commerce, Sci., and Transp., 112th Cong. 43 (2011).
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Of course, distance may be a problem for the travel industry as in that illustration, but it may be
more or less deliberately part of an infrastructure that under-services zones that are not considered
key in terms of mobility priorities. Access to consular facilities is only as good as the extent of a
state’s consular network, resources and staffing. By contrast, many Western travelers can avoid
foreign consulates altogether and obtain a visa upon arrival or benefit from broader consular
access. Although online application options have become more common, they come with their
own infrastructural limitations, especially in the Global South where internet access may be scarce,
slow or otherwise unreliable.

Schengen Area rules require that Schengen states have representation for visa purposes in all
states whose nationals are subject to visa requirements, if need be through representation
agreements if a state does not have a consulate in a particular country. The representing state then
accepts Schengen short term visas on behalf of the represented state. A good example is the Czech
Republic, a state that is both represented by several other European states—including Spain,
Portugal and France, typically in their former colonies—and represents others, including Slovakia,
in a variety of countries where its consular network extends. This evidently extends consular
reach, although it may still mean that consular facilities are hundreds of miles aways from
applicants, lending a clear advantage to city dwellers as opposed to rural inhabitants. Moreover,
the degree of flexibility and availability of appointments can make a crucial difference in the ability
to secure one for those with limited means or flexibility.

Another challenge is the queue, both metaphorical and literal. Applying for a visa typically
involves first come, first served logics that favor those who can get in early. It sometimes requires
literally waiting for long hours, sometimes in extreme climactic conditions. This is not only
inconvenient but prohibitive, notably for the elderly, the disabled or those with caring
responsibilities. Systems of electronic queuing have been implemented in some cases, allowing
applicants to make an online prior appointment.*® “Fast-track” systems have also prospered that
allow in some circumstances for applicants to jump queue. In some countries, offers have sprung
up to have a person queue for oneself for a fee.** Overall, the queue is necessarily the result of
policy decisions made upstream in terms of level of service and can thus be conceptualized as itself
a tool of infrastructural management. This is evident in the way in which some consulates have
made much of the fact that they have effectively managed to eliminate queues,” whilst other
locations impose almost prohibitive waiting-times on applicants.

Il. Costs

Costs of visas vary in real and relative terms vary tremendously and act as a “tool for states to
control population movements.”*® It has been argued that the cost of visas worldwide reveals a
“strong global visa cost divide that exposes the injustice in the right to travel for people located in
different areas of the world.”*” Ironically, it is those coming from the richest countries who pay
least for their visas.?® Because the cost of visas is typically the same the world over, this means that
in real terms a visa may be considerably more expensive for some. In Sub-Saharan countries, the

33New Queue System Saves Time for US Visa Applicants, THE HINDU (June 30, 2011, 11:14 PM), https://www.thehindu.com/
news/national/tamil-nadu/new-queue-system-saves-time-for-us-visa-applicants/article2148154.ece.

3 Don’t Have Time to Wait? You Can Now Pay Someone to Queue for You, NEWSTALK (Feb. 17, 2015, 1:34 PM), https://
www.newstalk.com/news/passport-via-queuing-applications-cyclone-courier-ireland-669912.

35US Embassy Moves to Cut Visa Wait Time for Indians, BBC NEws (Jan. 23, 2023), https://www.bbc.com/news/world-asia-
india-64369761.

36Ettore Recchi, Emanuel Deutschmann, Lorenzo Gabrielli, & Nodira Kholmatova, The Global Visa Cost Divide: How and
Why the Price for Travel Permits Varies Worldwide, 86 POL. GEOGRAPHY 102350 (2021), https://www.sciencedirect.com/scie
nce/article/pii/S096262982100010X.
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cost of a visa can be very significant compared to income. It has even been suggested that the price
of visas is “a visible drainage pipe through which African financial resources are taken when one
considers the huge amounts of money squandered on unsuccessful visa applications.”’

In addition to the basic costs of processing visas, expenses may increase because, given the
difficulties or perceived difficulties of securing one, applicants retain commercial services to boost
their chances. An entire ecosystem of law firms and various sui generis consultancies helping
applicants navigate the complexities of obtaining visas has sprung up globally. Searches for
information about visas on Google often list commercial offers first with official sounding names
that make it difficult to distinguish them from the real thing. Some companies provide “coaching”
services for visa interviews, often organized by former immigration officers.”” This reinforces
existing inequalities in mobility given the costs involved.

The significance of these costs has to be weighed in relation to the likelihood—a high one in
most cases—of having one’s visa application more or less arbitrarily denied and thus losing the
“investment” made in the application. It also has to be evaluated, more fundamentally, in terms of
the “emotional tax of racism” imposed by onerous or even arbitrary visa practices that rely on tired
and provincial tropes of applicants from the South necessarily wanting to migrate to the North. As
one group of Egyptian and Ethiopian doctors put it:

These inequities are profoundly disorienting when in your country you are considered an
academic leader who champions capacity building among health professionals, and you have
collaborated internationally to develop training programs in an attempt to staunch the brain
drain of local talent to more developed countries. But in higher-resource countries—if we use the
visa process as a proxy—you are considered dishonest at best and a potential criminal at worst.*!

In short, the costs imposed on applicants in terms of delays, money and vexation are in themselves
not insignificant and, what is more, borne unequally.

Ill. Delays

Delays are clearly an infrastructural effect, the reflection of deliberate under-investment in the
infrastructure of visa processing, with clear distributional effects. Canada, for example, has a
chronic delay problem for most categories for visas, that keeps getting worse. It can take as much
as a year and a half to process a visa application.* This is even though Immigration, Refugees and
Citizenship Canada, the relevant ministry, indicates 60 days as its “service standard” for study and
work permits, and 14 days for ordinary visitor applications. There are, in addition, considerable
time disparities between different consulates and different countries. Many foreign ministries
provide regularly updated information on delays for various categories of visa. Although this sort
of culture transparency can help applicants pace themselves, by itself it does nothing to slow
delays. Disaggregated data based on the city in which one is applying also reveals—perhaps
unwittingly—stark differences between different locales.*’

3 Agbor, supra note 15.
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UDawit Wondimagegn, Lamis Ragab, Helen Yifter, Monica Wassim, Mohammed A. Rashid, Cynthia R. Whitehead,
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Academic Medicine, 97 ACAD. MED. 37, 38 (2022).
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In effect, delays act as a sort of hidden cap on visa demands, especially when they are
unpredictable and do not allow for appropriate planning. Would-be applicants will be discouraged
by the risk of incurring expenses but not receiving a visa on time for a set date of travel, for studies,
a family occasion, etcetera. Statistics on delays disaggregated by region of origin are not always
available but may reveal forms of discrimination based, if nothing else, on the availability or
proximity of consulates. Delays are uniquely vulnerable, moreover, beyond the means of each
state, on bilateral relations. For example, a diplomatic rift between India and Canada starting in
2023, led first India and then Canada to significantly diminish their consular staff each other’s
country, leading to greatly increased delays.**

Delays can be increased significantly if extra checks are required. For example, those applying
for scientific research positions in the US are often subjected to extra security and background
checks. So-called Mantis checks, required to combat industrial and technological espionage, add
an extra layer of delay in the process, typically 90 days, but up to several months.** False “name
hits” can further draw out the process, especially for persons with common names. Visa delays can
discourage persons from even applying, leave individuals in a limbo, and push them into irregular
situations at great personal expense and risk. For those seeking renewal of their status, it can create
challenges with employers or landlords, who are under increased pressure to verify the status of
foreigners.“® For students, it can lead to costly deferrals,"” not to mention the inconvenience for
host institutions.*®

C. Conditions

Obtaining a visa typically requires that one be able to fulfill certain conditions. Some of these
conditions relate to one’s personal suitability, others more specifically to the conditions of one’s
visit. The conditions require an elaborate performance of compliance with the criteria set by the
state to which one seeks to gain access. In that respect, the visa infrastructure, mediated by the law
but also administrative practices, locale and various technologies of verification insert the visa
applicant within a web of expectations about appropriate candidacies and, consequently, a certain
vision of the “desirable” and “undesirable” visitor. As such, it is also part of an infrastructure of
surveillance, one that requires visa applicants to “bare all” in an attempt to convince immigration
authorities that they are “worthy” of being admitted to a country. This reinforces a sense that, even
for the mere purpose of a visit, one needs to fit into the categories of “deservingness” more
generally produced by the management of migration.*’

#Neha Dewan, Canada Says It Will Only Be Able to Process Half of the Visa Applications from India before End of the Year,
THE EcoNoMIC TiMES (last updated Oct. 26, 2023, 6:40 PM), https://economictimes.indiatimes.com/nri/visit/canada-says-it-
will-only-be-able-to-process-47-visa-applications-from-india-before-end-of-the-year/articleshow/104731358.cms?from=
mdr.

45Adrienne Froelich, US Visa Delays: Keeping Scientists from Where They Want to Be?, 54 BIOSCIENCE 296, 296 (2004).
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I. Personal Suitability

A number of requirements for a visa relate to the broad suitability of applicants for travel.
Suitability is not a term of art but instead refers to sort of typical profile of the appropriate
candidate for travel. It includes requirements of good character, good health, and even language
and values tests. Combined, these requirements, which are only demanded of certain nationalities,
create considerable hurdles and potential for arbitrariness. They go to the heart of the purpose of
the visa infrastructure as one that distributes benefits to some and denies them to others.

Many countries prohibit travel to those with a criminal record, including the US, the UK,
China, India, Israel, Japan, etcetera. In the European Union, a criminal record is not a bar to entry
so long as the conviction is not for more than 3 years, and one was not arrested for crimes related
to human trafficking or drug smuggling. In New Zealand, a sentence of 5 years or more will lead
the authorities to decline a visa, but even having been charged or being under investigation for
serious criminal offending can lead one to not normally being granted one. A sentencing
exception exists in the US if one was convicted of only one crime with a maximum sentence of a
year. Similarly, New Zealand can approve character waivers if the issue was minor. Waivers are
also possible for emergencies, but difficult to obtain. Even more countries than prohibit travel for
those with criminal records do so for those convicted of felonies.”

In Canada, immigration officers may solicit ministerial opinions on danger to the public. For
that purpose, they must constitute a “danger opinion package” containing all relevant information
on the nature and severity of the threat.’! There are no or few opportunities to highlight the fact
that a criminal record can be the result of persecution in the country of nationality, effectively
enlisting the destination country in a process of transnational repression.”* Although countries do
not typically ask applicants to provide a criminal record, or evidence of lack of it, merely to visit,
discovery of its existence can be a motif of rejection or expulsion. In addition, would-be visitors
may be preempted from obtaining visas on the basis of “unsuitability” as a result of the long arm of
their state of nationality which will have, for example, issued arbitrary arrest warrants leading to
Interpol “red notices.” Although such notices can be challenged, they are often deferred to
uncritically by host authorities, who typically do not need much encouragement to deny visas in
the first place. This form of transnational repression casts a long shadow on the ability of
dissidents specifically to travel.

Second, many countries include rules that require that visa applicants not be a danger to public
health, or not have a health condition that could be a danger to public safety—that is,
unpredictable or violent behavior—or that they not risk imposing excessive demand on health or
social services. This means that they may required to pass a medical examination. Although these
rules are more onerous for long term immigrants, they can exist for short term travel as well. The
binding International Health Regulations anticipate that, as part of ramped up regime to fight
contagious diseases, “a State Party may require for public health purposes, on arrival or departure

. a non-invasive medical examination which is the least intrusive examination that would
achieve the public health objective.”> Invasive procedures, by contrast, “shall not be required as a
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condition of entry of any traveler to the territory of a State Party except ... when necessary to
determine whether a public health risk exists.”>*

The evaluation of whether any given applicant poses such dangers is in nature quite vague. For
example, Immigration Canada speaks of the possibility that “the health or social services needed to
treat your health condition would negatively affect wait times for services in Canada” or that “the
services needed to treat and manage your health condition would likely cost more than the
excessive demand cost threshold”—in 2023, the cost threshold was estimated at $128,445 over 5
years, or $25,689 per year. Visa applicants are presented as potentially lowering the host country’s
health standards: “Australia enjoys some of the best health pool standards in the world. To
maintain these standards, most visa applicants must meet minimum health standards before we
will grant them a visa.” This is in part so that “Australian citizens and permanent residents can
access health and community services that are in short supply.”

This sometimes leads immigration services to produce estimates of the potential cost to the
health system of visitors. There have been concerns that obesity is a condition that may lead one to
fail the medical for longer visas. Countries like New Zealand even indicate a maximum body mass
index—35—to meet health requirements. Although obesity does not per se mean that an
“applicant does not have an acceptable standard of health,”“it could be treated as an indication of
future “significant cost to, or demands on, New Zealand’s health services.” New Zealand would
therefore be considered as failing in their responsibility if this did not trigger further medical
tests.”®

Although, again, typically only for longer visas—notably work and studies but still short of
immigration—language and values tests have crept up as part of the ordinary visa infrastructure in
some countries. In Canada, courts have pushed back against immigration officers’ discretionary
judgment as to what level of language proficiency is required, essentially guarding them against
substituting their own judgment to that of the potential employer’s. Yet tests remain for many
visas and in France, for example, spouses of French citizens seeking visas have been required to
take a test on Republican values.”” Such a practice is part of a broader “phenomenon of
“renationalization” of citizenship.”® Together, these conditions for visa obtention combine and
solicit a variety of police, medical or instructional services that further expand the visa
infrastructure.

Il. Guarantees of Return

Assurances that a temporary visa will not be exploited toward permanent migration have become
a central plank of visa delivery, with differing consequences for different countries. In many
systems, the goal of the non-immigrant visa granting process is convincing an immigration agent
that one will, in fact, return to one’s country of residence. In France, for example, the authorities
have to satisfy themselves that the motive for the trip as stated is indeed the true motive, and there
will be no “detournement du visa a des fins migratoires” (undermining of the visa for migratory
ends). In some systems, such as the US, the presumption is in fact of “immigrant intent.” This
involves somewhat paradoxically proving, as one applies to leave one’s country, that one has
considerable links to it, be it in the form of employment, property, or family, that will “compel”
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one to leave the visited country. In the US, for a B-1/B-2 visa, the standard is that one have “strong
ties” to one’s country of origin.

Part of the infrastructure of short-term mobility, then, is geared towards establishing
applicants’ close connection to their country. On the part of visa applicants, this involves a
sophisticated performance of one’s rootedness. As one law firm advises potential clients:

It may be the case that your strongest connection to your home country is your family, or
wider social circle. If this is the case, you may be able to provide evidence including the
following:

o Birth certificates of spouse and dependents.

» Marriage certificate.

 Photos showing a sincere connection to family and friends.

» Signed letters from family and friends indicating a close bond.

If you can provide substantiated dates with the photos, that’d be ideal. The more concrete the
proof, the better.”

Note that these particular requirements suggest not only considerable filtering power on the part
of the destination states, but also the potential dependency of applicants on their own state and kin
networks at home, and how supportive they are of their traveling abroad.®® The visa infrastructure
is transnational in that respect to the extent that it solicits resources and institutions in the state of
origin to co-validate, as it were, the continuing belonging of applicants.

Courts occasionally review rejections of visa applications based on the absence of an intent to
return, giving us glimpses into the factors that are relevant. In a French case involving a Guinean
woman who wanted to visit her son in France, the Tribunal administratif de Nantes found that the
fact that she had three other children who stayed behind with her husband in Guinea as well as a
position as a trader in a market in Conakry and savings in her bank account suggested there was
no reasonable doubt she had the intention to return to her country and should have been granted a
visitor’s visa.®! By contrast, in a Canadian case involving an applicant for a student visa from
Vietnam, it was found to not be “patently unreasonable” for a visa officer to have considered the
applicant’s parents low income and lack of employment, income or assets and the fact that the
education sought was available locally at a fraction of the cost as well as the applicant’s low level of
English to evaluate the credibility of his intentions.®> What would be unreasonable is for an
immigration officer to make a decision whilst clearly neglecting some of the information provided
to them by the applicant.*®

Closely linked to guarantees of return are guarantees that one will not seek employment in the
country to which one travels. Again, consider the following legal advice on the internet:

If your spouse and children are remaining behind in your country, be prepared to address
how they will support themselves in your absence. This can be an especially tricky area if you
are the primary source of income for your family. If the consular officer gains the impression

How to Prove Strong Ties for a B-1/B-2 Travel Visa, BOUNDLEss (last visited Oct. 21, 2024), https://www.boundless.com/
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%0Paolo Gaibazzi, Visa Problem: Certification, Kinship, and the Production of “Ineligibility” in the Gambia, 20 ]. ROYAL
ANTHROPOLOGICAL INST. 38, 44 (2014).

SITA Nantes, 10éme ch., Dec. 26, 2022, n°2204901.

%2Tran v. Canada (Minister of Citizenship & Immigration), 2006 FC 1377.

%Wang v. Canada (Minister of Citizenship and Immigration), 2001 CanLII 22069 (F.C.).


https://www.boundless.com/immigration-resources/how-to-prove-strong-ties-b1-b2-travel-visa/
https://www.boundless.com/immigration-resources/how-to-prove-strong-ties-b1-b2-travel-visa/

1278 Frédéric Mégret

that your family members will need you to remit money from the United States in order to
support themselves, your student visa application will almost certainly be denied.®

A factor often taken into account by immigration officers to satisfy themselves of the intent to
return of applicants and to not seek employment locally is the existence of a travel history, notably
one evidencing previous returns. This tends to favor the relatively privileged who have already
experienced international travel, although lack of travel experience has been described by one
Canadian court as at best a neutral factor.

Aside from concerns about unworkability, the insistence on applicants not having any
intention to stay in the host country once their visa expires may appear artificial. Especially when
it comes to work or student visas, persons may simply not know what it is they will aspire do to
later on. The fact that they eventually decide to try and stay by applying for a more permanent
status is their choice and certainly not evidence that they misled immigration officials coming in.
Even if applicants entertain vague thoughts of perhaps immigrating down the road, entertaining
such thoughts is not necessarily a good predictor of actual behavior when their visa expires, nor is
there reason to think it is fundamentally problematic.

Ill. Means of Subsistence

In the US, one cannot obtain a visa if one risks becoming a “public charge.”®> The determination of
whether someone will represent a public charge is made by consular officers. In the absence of a
legal definition in US law of what constitutes a public charge, guidance is typically found in the
Foreign Affairs Manual (FAM). Public charge has been understood since 1999 to mean a person
who is or is likely to become primarily dependent on public cash assistance or government-funded
institutionalization for long-term care. The Department of State has since revised the FAM so that
consular officers will consider an alien’s “past or current receipt of public assistance of any type” to
determine whether an alien is likely to become a public charge.*

For Schengen, the equivalent requirement is one of “proof of financial means,” indicating
sufficient money to support oneself throughout one’s stay. This can be proved by a bank statement
or a sponsorship letter whereby another person confirms they will provide financial support
during the stay. Depending on the country, the requirement is anything between 14 and 130 Euros
per day, although there is no evident logic—Greece requires 300 Euros per day, Estonia 130 Euros
and Finland only 30, for example. The point here is not to suggest that such requirements are
necessarily illegitimate—indeed, they may to an extent be in the applicant’s interest—but to they
certainly represent a further evidentiary and material hurdle to a successful visa application.

Sponsorship typically originates from family members. This gives considerable advantage to
those who already have a “foot in” the host country. Although sponsorship is typically for the
purposes of full immigration, it is also occasionally required for temporary tourist or business
visas. The sponsor will at the minimum provide a letter of invitation.” However, they may also be
required to commit to take on certain responsibilities to ensure that the sponsored individual will
comply with the country’s immigration rules and will not become a burden. This role of guarantor
is rarely analyzed as such, but it is a potent part of the infrastructure of mobility, essentially
enlisting relatives or friends as suppletives of the state in the policing of mobility. “Hosts” are
required or encouraged to write a letter to the consular authorities in charge of processing the visa.

410 Tips for a Successful Visa Interview, AMERICAN HONORs (last visited June 26, 2024), https://americanhonors.org/Visa
InterviewTips [hereinafter “AMERICAN HONORS”].

%Immigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414, § 212(a)(15), 66 Stat. 163, 183 [hereinafter “INA”].

%6 ABIGAIL F. KOLKER, CONG. RSCH. SERV., IF11467, IMMIGRATION: PUBLIC CHARGE 1 (2020).

7Comment puis-je aider un parent ou un ami & présenter une demande pour venir au Canada?, IMMIGRATION, REFUGIES ET
CITOYENNETE CANADA (last updated May 10, 2024), https://www.cic.gc.ca/francais/centre-aide/reponse.asp?qnum=421&to
p=16.


https://americanhonors.org/VisaInterviewTips
https://americanhonors.org/VisaInterviewTips
https://www.cic.gc.ca/francais/centre-aide/reponse.asp?qnum=421&top=16
https://www.cic.gc.ca/francais/centre-aide/reponse.asp?qnum=421&top=16
https://www.cic.gc.ca/francais/centre-aide/reponse.asp?qnum=421&top=16
https://www.cic.gc.ca/francais/centre-aide/reponse.asp?qnum=421&top=16

German Law Journal 1279

Again, one can receive assistance from specialized firms that will help or in some cases write the
letter of invitation.® Employers are typically required to do the same to justify the travel of their
employees, either in the applicant’s or in the destination country. Failure to honor one’s
commitments as a guarantor can have consequences in future sponsorship attempts.*’

D. Decision

Finally, the award of a visa centers a decision process made by the authorities of the host country.
That decision occurs in a particular environment in which the decks are stacked in favor of the
decider because of information asymmetries, secrecy and a degree of insulation from review. The
process can itself be seen as imbricated in a much broader “ad-hocratic immigration governance”
through which states keep control over immigration by maintaining a state of “intentional
ambiguity” about the regime.”® A considerable part of the global visa infrastructure is devoted, in
fact, to protecting the integrity of these processes against challenges by those denied visas.

I. Interview

Many non-immigrant visa application processes require interviews, even though such interviews
are more characteristic of long-term immigration. The interview is the culmination and often the
only face-to-face moment in the application process. It typically occurs in a consulate or embassy.
It is a crucial link in the infrastructure of visa applications. To successfully pass an interview is to
present oneself in the right light. It is, in particular, to fit a certain role and confirm what is
contained in one’s visa application through a sort of performance of conformity and as part of
what Mark Salter, borrowing on Foucault, has described as the international management of
populations’ “confessionary complex.””! The point is not that one is not necessarily the things one
claims, but that one needs to perform being those things—indeed, one might be everything one
claims and still fail to convince a suspicious consular officer of it.

In the following, I juxtapose one presentation of what applicants should do, and one of what
consular officers are supposed to do to highlight the centrality of the interview as an encounter
between worlds. I do so for no other reason than to suggest some of the asymmetries but also the
convergence of applicant and official discourses, along an axis of domination and subjugation.
Consider, first, this advice from one US university to student to visa applicants:

Do not bring parents or family members with you to your interview. The consular officer
wants to interview you, not your family. A negative impression is created if you are not
prepared to speak on your own behalf. If you are a minor applying for a high school program
and need your parents there in case there are questions, for example, about funding, they
should wait in the waiting room.

If you are not able to articulate the reasons you will study in a particular program in the
United States, you may not succeed in convincing the consular officer that you are indeed
planning to study, rather than to immigrate. You should also be able to explain how studying
in the United States relates to your future professional career in your home country.

BLettre d’Invitation Visa France : Exemple de Lettre, MONVIsAFRANCAIS.COM (last visited Sept. 12, 2023), https://www.mo
nvisafrancais.com/demande-visa-france/lettre-dinvitation-visa-france/.

9910 Tips for a Successful Visa Interview, AMERICAN UNIVERSITY (last visited Sept. 12, 2023), https://www.american.edu/stu
dent-affairs/isss/visa-interview-tips.cfm.

7Katharina Natter, Ad-Hocratic Immigration Governance: How States Secure Their Power over Immigration Through
Intentional Ambiguity, 11 TERRITORY, POL., GOVERNANCE 677, 679 (2023).

7ISalter, supra note 15, at 168.
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Because of the volume of applications that are received, all consular officers are under
considerable time pressure to conduct a quick and efficient interview. They must make a
decision, for the most part, on the impressions they form during the first minute or two of the
interview. Consequently, what you say first and the initial impression you create are critical
to your success. Keep your answers to the officer’s questions short and to the point.. ..

Do not engage the consular officer in an argument. If you are denied a student visa, ask the
officer for a list of documents he or she would suggest you bring in order to overcome the
refusal, and try to get the reason you were denied in writing.”?

Consider, then, the following detailed instructions by Canada Immigration on how to “conduct
effective interviews”:

o Try to put the applicant at ease: most people will be more forthcoming if they feel relaxed

« Keep vocabulary simple and sentence structure uncluttered

« Avoid jargon, rephrase questions if it appears that the applicant has not understood a
question

+ Maintain the dignity of the applicant

o What to ask:

o ask only what cannot be determined from the file

o use the application form as a guide

« be alert for inconsistencies, gaps and evasiveness. Personal questions are acceptable as long as
the officer is respectful.
[ ... ]

« Probe by asking closed questions about details that the client should be able to provide

 Use closed questions in a cross-examination style

o Observe the client’s demeanor as they answer

« Remain neutral and objective

« Maintain rapport during this phase of the interview.”

What is striking here is the degree to which the interview is understood on both sides as a highly
codified performance that is heavily policed by certain requirements of behavior. The
performance of both involves anticipating the behavior of the other. Applicants must tread a
fine line: Be seen as uncooperative or defensive and risk arousing suspicion; volunteer too much
information and risk having some of it used against them. In both cases, the risk is that one will
“self-incriminate” leading to a denial of the application which can be chalked up, in part, to one’s
sub-par “performance.” This is, in addition, an area rife with possibilities for inter-cultural
misunderstanding.

Il. Discretion

The award of visas, especially of the shorter kind, is characterized through and through by
discretion. Discretion typically can go both ways: Denying someone a visa they would otherwise
legally fulfill the conditions of, or granting a visa to someone whose application does not strictly
conform to the stated conditions. Discretion includes the granting of visas on “compassionate and
humanitarian grounds.”

72See AMERICAN HONORS, supra note 64.

3Conducting Interviews, IMMIGRATION, REFUGEES, & CITIZENSHIP CANADA (last updated Aug. 30, 2023), https://www.cana
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In the US the sole authority to approve or deny visa applications belongs to consular officers at
U.S. Embassies and Consulates.”* Discretion creates not only a considerable potential for
arbitrariness but also for unpredictability, such that persons may simply decide to not apply for
visas in the first place rather than risk being denied one.

The element of discretion is increased by an element of secrecy. States have access to the
information voluntarily given to them by visa applicants but also other sources. This includes
photographs, fingerprints, information about family members, employers, holdings of the applicant,
as well as their criminal history and medical records. US consular officers have ready access to this
sort of information through the Consular Consolidated Database which contains more than 143
million records of visa applications going all the way back to the mid 1990s, including biometric
information, marriage history, etcetera. In some cases, foreign agencies and private entities may have
access to more confidential information than domestic authorities in the applicant’s state.

Immigration officers will normally be instantly aware of one’s previous immigration record in
the US, in addition to information contained in the Consular Lookout and Support System
(CLASS) database that aggregates FBI and DEA information. The Department of Homeland
Security also provides its own Automated Biometric Identification System (IDENT). Facial
recognition technology may be used to compare the photos of applicants and suspected terrorists.
If a consular officer flags someone as a security risk, a Security Advisory Opinion can then then be
solicited from the Department of State as coordinator.

The role of discretion is further problematized and compounded by the use of data analysis
tools and algorithms to help process visa applications. For example, the UK has implemented
algorithmic tools that grade every visa application, in an effort at streamlining. Similarly, Canada
Immigration uses automated processing and predictive learning to automatically triage and
approve low-risk online temporary resident visa applications from China and India, with only
high-risk applications due for review by an officer. The system has since been extended to other
countries. The Chinook software also allows bulk processing of applications.”

Governments have been keen to emphasize that algorithms are not decisional but merely tools
to assist in the process. It is argued they may even remedy biases in individual officers and allow
for more homogenous across-the-board treatment of applications. For example, Canada
immigration recognizes that it “uses advanced data analytics systems to help officers identify
routine applications for streamlined processing, as well as to sort and triage applications to officers
based on their level of complexity” in ways that “automate some processing steps for routine
applications” and helps realize “processing efficiencies and have officers focus on more complex or
sensitive applications.” However, the Ministry also insists that “[t]hese systems are not used to
refuse applications or deny entry to Canada” and that “officers remain central to immigration
processing.” Moreover, whilst there are no “absolute bars” to the circumstances in which such
tools will be used, the Ministry has “employed a cautious approach” to make sure that they are
used “responsibly, effectively and efficiently” for example by putting in place an internal
governance framework to monitor the use of support tools.”®

Nonetheless, the emerging algorithmic infrastructure of visa processing has already been
challenged amidst concerns that it is reducing the time humans have to evaluate files, influences
those who do—especially when Al flags security risks—and leads to boiler plate rejections.”” In
the UK, the Joint Council for the Welfare of Immigrants and law firm Foxglove have asked the
courts to find it to be unlawful based on the fact that it may have violated the UK Equality Act,

74See INA § 104(a).
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leading the Home Office to suspend its use. The algorithm, in giving applicants a risk score in part
based on their nationality, was accused of entrenching “racist feedback loops” and discrimination,
and of leading to heightened scrutiny by Home Office officials as well as extra delays.”®

Discretion increases the risk of corrupt “fast tracking” by officials—for example, the Polish “cash-
for-visas” scandal’”’—who have the upper hand on visa awards and proceed with little supervision.
There has been a tentative move in some jurisdictions towards limiting discretion for those awarding
visas. In Canada, for example, the trend is towards obtaining third party assessments rather than
relying on immigration officers’ own judgment for language skills. This followed some notorious
cases where persons born in the UK as well as having studied in Canada but for some reason unable
to provide proof of their education had had their applications rejected, despite the fact that they
could clearly—as immigration officers could plainly see—speak and write English.

Some countries specify that consular officers are supposed to provide a reason why a visa is
denied, and in some cases require a certain granularity in justification. Tribunals have pushed back
against poorly substantiated or logically flawed visa refusal decisions. For example, claiming that
there is a risk that an applicant will use the visa to stay in the country when the visa solicited is,
precisely, a long-term visa which the applicant has said he needs to move in with his family, will
not do.® Moreover, courts have occasionally been alert to covertly or overtly racist
presuppositions in the process. For example, the fact that the officer found that the applicant
would have had “a greater earning potential in Canada” and therefore a “strong socio-economic
incentive to stay here illegally despite having family in India” was found to be inappropriate. As
the judge put it:

The thought that he would abandon his wife and children in order to take advantage of better
socio-economic opportunities here is distasteful. It is rather sanctimonious to suggest that
our society is more of a draw for him than India, where he would be in the bosom of his
family, simply because he would have 30 pieces of silver in his pocket. ... The decision was
unreasonable not simply because it was stereotypical, but also because it relied on the very
factor which would induce someone to come here temporarily in the first place as the main
reason for keeping that person out.®!

The Canadian Supreme Court has also clarified that applicants for visas are entitled to procedural
fairness, including an opportunity to address concerns relating to the credibility of information
they have submitted.®” Moreover, immigration officers should not “make up” requirements for
delivery of a visa that are not in the law—for example, creating more onerous work requirements
than are, in fact, demanded—although they are required to conduct an independent assessment of
applicants’ ability to perform the work sought. This is distinct, however, from immigration officers
not being satisfied that the material furnished by an applicant is insufficient to satisfy visa
eligibility.®®> As Canadian courts have put it, “[t]he onus is upon an applicant to put their best case
forward in their application. The Visa Officer is not required to assist in this process by contacting
an applicant and advising them on any deficiencies.”®*
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Nonetheless, the trend towards imposing a certain degree of justification in visa decisions is by
no means universal. One typical dimension of discretion overall is a lack of transparency about the
fundamental reason why a visa was denied. A typical answer is that the application simply did not
meet “the criteria of visa issuance.” The Japanese Ministry of Foreign Affairs, for example, goes to
remarkably candid lengths to explain why it will not give “specific reason of the rejection™

[I]f we do so, the information would eventually become known to the public. Once that
happened, there is a danger that some people might misappropriate such information to get
around the visa examination process and try to enter Japan for illegal purposes. It would
impede the proper visa examination process in the future and have negative effects on
Japanese society.®

The centrality of discretion has thus long raised concerns about arbitrariness and prejudice. It
highlights the lack of standardization behind decision making and the possibility that some
immigration officers or some consulates “are more reasonable and make better quality decisions
than others.” For example, “Quality of decisions in Islamabad is very poor, for example, whereas
New York is far better.”®

One question is whether human rights considerations should further constrain visa decisions,
notably by states bound by international human rights instruments. The UK Home Office has
published guidelines on “Considering human rights claims in visit applications.” This includes
the rather evident reference to the fact that an application “says that it is a human rights claim” or
amounts “to an implied human rights claim if it does not say that it is a human rights claim” or
where the “matters raised (are) capable of engaging human rights”, in addition to an evaluation of
“any prospects of success.” The Home Office is only open to the possibility of human rights claims
arising when the visit is between close family members—spouses, parents and minor child. In the
Mostafa case, the Court found that the right to family life was implicated in the request by a wife to
come and visit her UK resident husband.*® However, the Court was unclear as to whether this
would also apply beyond spousal relationships, namely, siblings.

In practice, the British Home Office has been adamant that family life can be conducted from
abroad by using “modern means of communication” and that it remains possible for family
members to meet in other countries, presumably the one where the non-UK based family member
resides. Indeed, it claims that “the existence of phones, messaging apps, Facebook, and other
internet modes of communication makes the distance immaterial” a statement to which married
couples separated by a visa denial have taken strong objection.®’

In France, human rights considerations have similarly taken a more central role in the close
family context, notably through the invocation of the “best interest of the child.” In one case
concerning a French national who had judicially obtained parental rights over a niece in
Cameroon, for example, the Appeal court found, at the insistence of the French Défenseur des
droits, that the minor in question, who was taken care of in her country of origin by her invalid
grandmother, should be allowed to live with her aunt despite the modesty of their lodging and
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income and therefore granted a long term visitor’s visa.”” The trend is towards an even broader
allowance of a “right to a visa” for the relatives of European citizens who are entitled to the free
and expeditious delivery of such a document, except for duly justified considerations of
“public order.”

The incidence of human rights remains limited, however, to particular countries, a narrow sub-
set of family situations, and the ability to bring up relatively complex human rights-based
challenges. Other institutional and legal factors pull in the opposite direction, producing
excessively cautious approaches to visa applications. For example, US regulations have been
proposed that would make consular officers criminally liable if they issue a visa to someone who
later becomes a terrorist. Although such a consequence may be countered to some degree by
pressures in the other direction that make consular officers’ decisions reviewable judicially, it can
clearly have a chilling effect.

1ll. Justiciability

In some countries such as the US, non-immigrant visa denials cannot be administratively
reviewed or judicially appealed. This is what is known as “consular non-reviewability,” and it
applies to final decisions.”” It is regularly described as a form of “consular absolutism.”®* One can
ask for the reason an application was denied and one may be in a position to correct items in one’s
application as a result, but otherwise the only option is to apply anew. Similarly, in New Zealand, a
review of a decision to decline a visa application is only undertaken by another immigration officer
of equal grade or senior to the one who made the decision, or by the Minister of Immigration, but
is then “final and conclusive, and no further application for reconsideration of that decision may
be made.” This confirms a sense that visa applicants are caught up in a permanent “state of
exception,” not that different—if with less harsh consequences—than candidates to long-term
immigration.”*

Even in systems that are reticent to fundamental review of denials of visas, one may nonetheless
be able to sue a consulate for unreasonable delay or failure to reach a decision at all, for example in
the US by way of a mandamus action. In the Patel v. Reno case—a case involving an immigration
visa—Mohanbi Patel, a naturalized US citizen, convinced the US Ninth Circuit Court of Appeals
to force the US consulate in Bombay to make a decision about a relative’s application. The
application had been pending for eight years.” This means that in effect judicial review in the US
will be granted “where a consular officer has a nondiscretionary duty to act and refuses to do so.”*
There is discretion about the content of the decision, but not about whether to render it at all. It
may also be the case that a review exists where a consulate has not offered a “facially legitimate and
bona fide reason.”’”
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In Canada, appeal of visa refusal is allowed. The Federal Court of Canada has jurisdiction to
hear such appeals, and an appeal is sometimes recommended over reapplying because it is unlikely
that another, or the same, immigration officer will give a different ruling, especially with the
previous denial now becoming part of the record. The standard of review is one of reasonableness,
it being understood that “the courts should not interfere with the exercise of a discretion by a
statutory authority merely because the court might have exercised the discretion in a different
manner had it been charged with that responsibility.”*® Even in case of a favorable ruling, the
application will merely be sent back to another immigration officer for reevaluation. However,
successful appeals of visa denials do exist. In the Mohinder Singh case, for example, a citizen of
India had been denied a visa by the officer due to insufficient funds and lack of travel history.
He was able to show that his significant personal savings and his tax returns indicated substantial
income and that considering his lack of travel history as a negative factor was therefore
unreasonable.”

In the UK, visa rejections can be appealed through an administrative review from outside the
UK. This can be done online using the MyHMCTS service within 28 days of getting a rejection. It
is also possible in some circumstances to obtain a judicial review before the Upper Tribunal or
High Court. The key grounds for doing so are that there was an error of law in the decision-
making process; irrationality or unreasonableness; procedural impropriety and unfairness; or
breach of the Human Rights Act 1998. This can lead to a settlement whereby UK Visas and
Immigration agree to reconsider an application. In cases where human rights violations may be
involved, an appeal to the First-tier Tribunal is also available.

In France, the possibility of appealing (a recours) a refusal of the right to enter French territory
also exists. Since 2000, a special Commission de recours contre les decisions de refus de visa d’entrée
en France (CRRV) is tasked with examining such appeals at the outset. The Commission serves a
filtering role to limit the number of “recours contentieux” that make it to the Nantes
Administrative tribunal. The system provides what is, essentially, an administrative review.

However, in all cases, it should be clear that appeal from a foreign country can be a lengthy and
costly process typically requiring professional representation, and unlikely to be incurred merely
in connection to travel. Most of the case law concerns permanent visa applications, notably by
spouses. A UK administrative review can take up to six months and is expensive. The system is
complicated by the fact that one may need to challenge a visa denial through different paths
depending on the nature of the allegation, for example if human rights are involved in the UK.
This has led one commentator to note that:

The lack of an affordable and effective mechanism for challenging visit visa refusals has led to
a marked decrease in the quality of decisions. The reasons provided for refusal are often
spurious and important documents are often simply ignored. There is little oversight or
accountability and decision-makers can essentially do what they want, safe in the knowledge
that few have the money or wherewithal to challenge their decision.'®

Occasionally, protests have yielded results in relation to consulates with particularly dismal
records in granting visas,'?! although these are clearly isolated developments.
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Conclusion

This Article has sought to highlight a sort of “ideal type” of the visa globally. That ideal type is
necessarily a composite, but it does point to a set of characteristics that, repeated over time and
space, constitute the visa as a technology and what might be described as the global visa
infrastructure. I have suggested that whilst non-immigrant visas remain a category apart, their
processing and the sort of conditions they impose are in practice increasingly wedded to those of
migrant visas. This is partly because the two rely on a common infrastructure which on the one
hand seeks to weed travelers from would-be migrants, and on the other hand seeks to restrict the
latter as much as possible especially when coming from certain countries. That the two processes
become intertwined is also visible insofar as, in a context where it has become nearly impossible to
make an in-country asylum demand, asylum seekers are indeed tempted to use the non-migrant
visa route to flee persecution.!?

The global distribution of denials also leaves no doubt as to the extent to which the visa
infrastructure is part of an international political economy of desirable migration,'%* suffused by
latent racism that is only partly disrupted by class and status privilege. It reinforces colonial
legacies that see mobility as one way street and over time accrue most of the benefits of fluid
mobility to some parts of the world, at the expense of others. By using nationality as a “neutral”
proxy and considering that entire nations do not require visas, or pro forma ones, whereas others
do, this global architecture is part of the cultural production of safe/unsafe, desirable/undesirable
foreigners through blanket assumptions that would never pass human rights muster in a domestic
context. It reinforces a “global color line” that is paid particularly dearly by some nationals.'**

At the same time, the competition over visas and the performance of one’s suitability to travel
to the North can reveal deep class and privilege fault lines in the Global South as well, as the ability
to travel becomes a relative marker of success and worldliness, testing social and family
solidarities. It can lead to elaborate performances of one’s elite, post-racial status and belonging to
a globalized world, compared to one’s “ethnic,” “low skilled” and condemned-to-immobility less
privileged co-nationals. For example, those whom for educational, family or business reasons can
already show a record of traveling to the North are much more likely to obtain visas, thus
reinforcing their already privileged status; by contrast, the inability to provide a record of traveling
makes first-time travelers much more vulnerable to being found unsuited for a visa.

This adds to the self-fulfilling and self-perpetuating nature of the global visa infrastructure,
even as efforts to embody the desirable migrant are not always rewarded. It also reinforces logics of
elite cooptation and dominance, whilst entrenching global patterns of discrimination; the
Northern white lower classes do not for the most part need visas to travel to the Global South.
Even “Global South cosmopolitans,” it turns out, are ultimately treated as racially suspect. This
can reinforce perverse class dynamics at home and encourage logics of resentment where
racialized elites feel they are being tainted by their visa-unworthy “subaltern” fellow nationals.

One dimension on which this Article has not dwelt is the extent to which the ability to even
apply for visas is also, historically and in practice, mediated by the state of nationality’s own
policies, including in terms of favoring the mobility of some groups and others, notably through

192Dylan Robertson, Asylum Claims Followed Montreal AIDS Summit Marred by Visa Woes, Planning Issues, CBC (July 23,
2023, 10:26 AM), https://www.cbc.ca/news/politics/aids-summit-montreal-visas-refugees-1.6915326; Justin Schon & David
Leblang, Why Physical Barriers Backfire: How Immigration Enforcement Deters Return and Increases Asylum Applications, 54
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the promotion of “commodified” workers, unequal access to passports or documentation or the
already mentioned occasional use of Interpol Red Notices. States of nationality can decide to
intervene on behalf of their nationals, provide patronage conducive to bulk visa awards, or
complain of discriminatory or capricious visa policies, although they may do so for narrow
self-serving reasons or with limited success. But they can also not make a move in favor of their
nationals, judging that a foreign state’s visa policy is part of its domaine réservé and not worth the
challenge. In short, the visa infrastructure is truly transnational in that perspective because it
reaches all the way into the state of nationality, soliciting sovereign complicity in the enforcement
of other sovereign’s mobility priorities.

The very fraught conditions under which visas are awarded create a need to think about ways in
which the contestation of that infrastructure does and might further arise. The normal liberal
prescription has long been that at the very least the visa application process should be reviewable
and possibly appealable as well, thus recognizing the rights of applicants. This Article has
suggested ways in which the visa process is already being constrained in this way, notably in the
European context. Whilst no doubt more accountability in the process would be welcome and the
global visa infrastructure is still a long way off from being fully normalized in terms of rule of law,
it is unclear whether such correctives can challenge some of the very liberal foundations on which
the right to exclude aliens rests in the first place.

Alternatively, “telling counter-stories of global mobility” in an effort to “[make] global South
bodies visible” is an exercise that can be engaged in.'% Indeed, “[s]uch storytelling can also subvert
processes that categorise some bodies as dangerous or not, while also illustrating how pseudo-
objective many of these surveillance and categorisation techniques are.”'% The telling and retelling
of the intimate travails of visa application processes is one step in that direction, one that
documents the peculiar humiliation involved in the performance of one’s eligibility for
transnational mobility. It can lead to occasional recognition of the injustice and indignity visited
on subaltern visa applicants, leading to the odd restorative measure.'”” However, those stories
have been told and known for a while, and that has often failed to fundamentally change the
equation, except to occasionally deplore how special cases are treated'?® and seek special treatment
for them.

One possibility in this context would be to challenge the migrant/non-migrant paths to entry
into countries of the West, for example because proving an intent to return is “obsolete and
unworkable.”!% If these statuses are converging, maybe this convergence should be fully
acknowledged and even encouraged. This is a possibility that may commend itself sociologically:
The distinction between relatively long term “non migrant” visitors and migrant ones is one of
nuance, peoples’ life calculations evolve, the categories are hardly full-proof, etcetera. But it could
also have perverse effects if it means that the regime of non-migrant visas is further legally aligned
with the comparatively onerous requirements of immigrant travel.

Regular intimations that Global South states should and will impose reciprocal arrangements
go to the crux of the issue. But they are rarely followed up in practice because of very unequal
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geopolitical and geoeconomic relations that put some states in conditions where they can hardly
afford to impose onerous conditions on foreign travel or where such hurdles would have little
impact. They may also obscure the extent to which arbitrary visa denial has long ago also become a
South-South phenomenon.'!! There are occasional talks of negotiating global visa arrangements,
thus transforming the global visa infrastructure hypothesis into an actual, institutional reality—in
effect, this is already what Schengen is, albeit on a regional basis—but such discussions will only be
as productive as they simultaneously manage to challenge existing biases in the visa structure.!'?

Denial of visas often contradicts host states’ stated economic, educational, cultural or even
security policies'!® with significant costs'!* occasionally pitting host institutions against their own
governments in ways that can be helpful and manifest the obvious self-defeating character of both
encouraging and stifling the mobility of the same persons at the same time.''> Universities in the
West for example have sometimes emerged as advocates against restrictive and, particularly,
discriminatory visa granting practices.!'® Civil society has organized for “visa justice” particularly
in relation to human rights defenders, civil society and journalists.''” However, pleadings for
academics unfairly denied access to international conferences, for example, although sometimes
successful because of their visibility,!'® can feed into and reinforce an image of “desirable”
travelers, possibly at the expense of less privileged categories, in ways that reproduce class
divisions at the further cost of ignoring the racial segregation involved in much immigration
policing.

Forms of transnational solidarity whereby, for example, academics from the Global North
travel to conferences in the Global South, where they have relative ease of access, to contradict
policies aimed at preventing academics from the Global South from accessing the Global North!!
are certainly symbolically potent but remain ambiguous because, in the end, they may normalize
existing asymmetrical privileges. One could imagine ways in which privileged travelers could
themselves more radically refuse to travel to certain countries lest discrimination against certain
types of travelers from certain nationalities in their own countries be lifted, but such solidarities
largely remain to be invented. Finally, one could imagine forms of “migratory disobedience” where
nationals—for example migrant workers—refuse to travel to certain countries lest conditions of
access be equalized for all, in an attempt to reshape the global visa infrastructure by depriving it of
their bodies.
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