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This article examines the ability of modern systems theory to provide a
foundation for understanding the problematic notion of legal pluralism, and
to the ability of scholars to apply that understanding to engage in the study of
pluralistic legal orders. In particular, it develops the observations of systems
theory of the relationship between state law and violence by adopting one of
its linked ideas, that of structural coupling. It also considers the role played by
translation when law is identified by reference to the application of the legal
code: legal/illegal. The whole analysis is underpinned by systems theory’s
account of the differences between studying premodern and modern societies.

This article examines the ability of modern systems theory
(autopoietic or neo-systems theory) to provide a foundation for
understanding the problematic notion of legal pluralism. But first
we need to indicate why legal pluralism is problematic for sociolegal
studies in particular and jurisprudence in general.

Legal pluralism seeks to extend the study of law beyond state
and interstate legal orders to include non-state-sourced forms of
law.1 In so doing, it raises a specter such that law ceases to be
identifiable as a separate social formation, as the border between
the legal and the social is dissolved. Phrases such as “law from
below” (Merry et al. 2010) or “an oppositional postmodern under-
standing of law” (Santos 2002) or “law between the global and the
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1 Early motivation for such extension reflected criticism of the exclusion of forms of
law from the “imperialism” of Western state-centered approaches (for background see
Chiba 1993; Fitzpatrick 1984; Merry 1988), while recent motivation (perhaps a second wave
of legal pluralists) also reflects the need for inclusion of forms of law that processes of
“digitalisation, privatisation and globalisation” seem to entail (Teubner 2004, 3; for an
earlier statement of this more recent motivation, concentrating on lex mercatoria, see
Teubner 1997).
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local” (Goodale 2007) or “legal hybridization” (Santos 2006) tend to
reverse the hierarchical assumptions implicit in much legal practice
and scholarship, and phrases such as “the more the merrier”
(Melissaris 2004), or those applying the distinction between “law as
one” and “law as many” (Davies 2005), imply that law can only be
captured in a combination of conceptions rather than in a single
conception, and in a range of linguistic forms rather than in any
single form (Chiba 1998). A concept of law unencumbered by its
associations with the nation-state and the activities of legal officials
can easily make it impossible to understand—and thereby study—
law as a separate formation (as occurs when law is identified with
multiple social norms, general accounts of social control, strongly
held commitments, cultural conceptions, and so on). Indeed, once
we move beyond the study of law as state law, what prevents us from
identifying different criteria for what constitutes law, according to
our own observational standpoints and research objectives? The
problem that then arises, and that appears to be a feature of legal
pluralism–motivated studies of legal orders, is that these studies
tend not to accumulate into anything like a coherent and integrated
body of knowledge.2

If, as we hope we have briefly demonstrated, legal pluralism
raises difficult issues for sociolegal studies, there seems to be good
reason to attempt to find alternative approaches that facilitate
better understanding and offer a better foundation for research.
And it is in this light that we propose systems theory. However, we
undertake this task with the knowledge that the general features
of the theory have generated considerable skepticism toward its
potential to inform something as focused on the local and specific as
legal pluralism. As a theory of society, systems theory has a level of
abstraction that seems far removed from the study of concrete legal
orders, let alone the empirical study of particular aspects of those
legal orders. Because the theory identifies society with its commu-
nications, the global nature of modern communications requires it
to be a theory of world society, rather than one limited to a spatially
bound community.3 And further, by identifying society with com-
munications, the theory uncomfortably places the biological and

2 Thus, for example, Griffiths’s classic understanding of legal pluralism disputes all of
the general definitions and theoretical understandings from those who had engaged in
substantive analysis due to legal pluralism concerns (Griffiths 1986). There is certainly
neither one concept of legal pluralism nor wide agreement about its value, or the value of
the “legal pluralists project” or how the empirical studies that it is engaged with are linked
to a common theoretical understanding. For a full discussion of these background debates,
see Benda-Beckmann 2002; for an introduction to the collection of papers by the Project
Group Legal Pluralism that try to move this linking forward, see Benda-Beckmann, F and
K, 2006.

3 With the exception of the few remaining societies with no access to the mass media
or world trade.
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thinking human being outside of society. Its hermeneutics are
rooted not in the intentions of human actors, but in the meanings
generated by those actors through their participation as communi-
cators within subsystems of communication such as law, the
economy, science, politics, and education.

There is also the troubling issue of which version of the theory
should be utilized. The works of its creator,4 Niklas Luhmann, span
40 years and include some 70 books and over 400 scholarly articles.
Over his lifetime he reacted to criticism, engaged in considerable
self-reflection, and made numerous adjustments to and restate-
ments of the theory.5 Luhmann’s writing style is dense and often
enigmatic, with frequent resort to metaphors. In developing the
theory, Luhmann drew upon general systems theory, evolutionary
theory,6 cybernetics, and semiotics. And if all this were not enough,
the theory shares some of the features of Marxism, in that alongside
the works of Luhmann, one also has the work of various “Luhman-
nians” who take a variety of approaches. These encompass “strict
literalists,” who insist that a correct interpretation of the theory
requires fidelity to Luhmann’s own works; “liberals,” who reinter-
pret and elaborate on his basic concepts; and “pragmatists,” who
take some of his concepts and seek to apply them to their own
subject areas.7 In light of all this, it is hardly surprising that there
has been plenty of resistance, particularly in the Anglo-American
academy, to the use of systems theory in sociolegal studies. To those
coming to the theory for the first time (and not a few trying for the
second or third), the considerable effort required to become famil-
iar with the theory, with its network of linked understandings,
seems unlikely to justify the benefits, in terms of the new insights
that might result.

Taking the particular example of legal pluralism, we hope to
persuade readers that the effort is indeed worthwhile despite these
difficulties. We would position ourselves with the “pragmatists,”
among whom we also would place Gunther Teubner, though he
would also be considered one of the most important “liberals” who

4 While the theory is attributed to Luhmann, like all theoretical development, it could
not exist without reference to an existing set of theoretical ideas to which it is linked, which
in this case must include general systems theory and, in particular, the work of Talcott
Parsons.

5 For our purposes the most important changes are those made between Rechtssoziolo-
gie (originally published in 1972, and published in English as A Sociological Theory of Law in
1985) and Das Recht der Gesellschaft (originally published in 1995, and published in English
as Law as a Social System in 2004).

6 See Maturana and Verela (1980, 1987), who explain the possibilities of evolution by
reference to the autopoietic nature of cellular life.

7 See Priban (2010).
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have both developed and criticized Luhmann’s writings.8 Teubner
is the author of two articles (Teubner 1992a, 1997) arguing that
systems theory could be used to study legal pluralism. He claims
that systems theory can provide a basis for studying what is legal
within society without either conflating all law with the official law
of the state or losing the ability to separate what is legal from the
rest of society. We wish to explore his claim, but to do so in a
manner that can accommodate a readership that is not already
familiar with the theory. To do this we need an accessible starting
point for our discussion. We have therefore chosen to begin by
looking at a short section from Brian Tamanaha’s 2001 book A
General Jurisprudence of Law and Society. In this section, Tamanaha, a
leading legal pluralism scholar, addresses the same task we under-
take here: what are the possible benefits of using systems theory to
study plural legal orders? Tamanaha found systems theory unsuit-
able and inappropriate. By responding to his arguments, we hope
to offer this readership an accessible introduction to the parts of
systems theory that are particularly relevant to legal pluralism. We
stress that our purpose in utilizing Tamanaha’s work on legal plu-
ralism is not to engage in a criticism of his own preferred approach.
It is rather to use his rejection of systems theory as a starting point
from which to introduce the reader to the theory, and to explore
what it could mean to study legal pluralism through the lens of
systems theory.9

The first section of this article consists of Tamanaha’s own
presentation of systems theory,10 the reasons why he found it
unsuitable, and our responses to his critique. Following on from
this we have selected a number of issues that illustrate how systems
theory might be deployed to engage in legal pluralism study, but
recognize that in the time and space available we can address only
a few of the many issues that could be considered. Thus, in the

8 For example, while Luhmann has insisted that a social system can only be closed or
not, Teubner has argued that the closure of a system is a process that involves stages ranging
from, in relation to the legal system, “socially diffuse law” (where norms are being estab-
lished outside of the legal system in the wider society, even though they are being modified
through being operatively linked to “legal norms”) to a full closure that occurs when a
hypercycle interlinks a system’s acts, procedures, structures, boundaries, and identity (see
Teubner 1993, especially chapter 3).

9 Rather than seeking to show how systems theory might differ from all other possible
approaches to the study of legal pluralism, it seems more manageable for us to select one
other approach and illuminate the possibilities of systems theory through this more limited
process of comparison. In doing this we are reversing Tamanaha’s own approach, which
was less of a reply to either Luhmann or Teubner’s version of systems theory than the use
of systems theory as a basis to present the different attributes and advantages of his own
approach.

10 In particular Tamanaha cites three of Luhmann’s works: 1982a, 1985, 1989. The
English translation of Luhmann’s fullest statement of the application of his theory to law,
Law as a Social System, was published after Tamanaha’s book, in 2004.
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second section we focus on how systems theory treats the relation-
ship between state law and violence (the link between law and the
state being, as we have illustrated, a key concern for legal pluralist
study); in the third section we consider how systems theory
approaches the issue of translation (particularly since legal plural-
ism confronts very different legal orders operating with their
own terminology); and in the final section we examine how
systems theory constructs the differences between modern and
premodern societies. Each of these issues is of significance to legal
pluralism, and each, we suggest, can be illuminated by systems
theory observations.

Tamanaha’s Criticisms of Systems Theory

In his book A General Jurisprudence of Law and Society, Tamanaha
addresses the problems that underlie all attempts to study legal
pluralism (as we have similarly attempted in our introduction).
How can one develop a sociolegal positivist concept of law unen-
cumbered by its associations with the nation-state and the acti-
vities of legal officials, without losing the ability to study law as a
separate formation? Tamanaha’s solution to these problems is a
conventionalist/hermeneutic approach: to identify as law whatever
a significant number of participants within a particular community
refer to when they apply the term law.11 Like systems theory, this is
a nonessentialist approach to the subject, and it assumes that the
legal system involves phenomena that establish their existence
independently of the observer who studies them. In the course
of presenting this solution, Tamanaha engages with Teubner’s sug-
gestion that systems theory’s identification of the legal system as
one of society’s subsystems of communication, which reproduces
itself through the application of the legal code (legal/illegal), might
also offer a useful nonessentialist basis for the study of legal phe-
nomena. This engagement takes the form of setting out a hypo-
thetical conversation (2001: 189) and considering how one would
use systems theory to analyze it. The conversation addresses a
situation that might arise in relation to state law. We reproduce that
conversation both to begin to explain what is pluralistic about
systems theory and to assess the strength of Tamanaha’s objections
to it:

11 He suggested that one should treat as law whatever actors, in sufficient numbers,
themselves describe as law: “. . . if sufficient people with sufficient conviction consider something to
be ‘law,’ and act pursuant to this belief, in ways that have an influence in the social arena” (Tamanaha
2001: 167, italics in original).
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Smith. “The value of NEWCORP’s stock will increase by at least
50 percent, and perhaps by 100 percent, when this takeover bid
is made public tomorrow. If we buy now we will make millions.”

Jones. “You’re right, we could easily double our assets. But it’s
illegal, and we might get caught. We could go to prison.”

Smith. “Sure it’s illegal, but the risk of being prosecuted is small.
We’ll be rich if we do it, so it’s worth taking the chance.”

Jones. “Okay, we probably won’t go to prison, but it’s still illegal,
and furthermore it’s immoral. It’s wrong to break the law, and
even if it weren’t illegal it would be wrong and unfair to everyone
else to use this information. Crime and immorality never pay.”

According to systems theory, modern society contains separate sub-
systems of communication: the economic system, the political
system, mass media, science, the education system, the legal system,
and so on. Each system is autopoietic: it forms its elements (com-
munications) from itself (those of its communications that are
available). Each subsystem’s communications apply a code unique
to that subsystem. In the case of law, the code applied is legal/illegal;
that of the economy is payment/nonpayment; that of the mass
media is information/noninformation; and so on. Applying this
kind of analysis, Tamanaha assumes that systems theory would treat
this conversation as part of the legal system, or rather, that it would
treat parts of this conversation as part of the legal system: those
communications that are creating legal meanings through the
application of the code legal/illegal. He feels able to diagnose the
other systems that the speakers above are drawing upon (or par-
ticipating in). The opening sentence forms part of economic com-
munication. Smith anticipates that payment for shares now will lead
to considerable profit. Jones identifies the action as illegal, with
possible consequences. At the end of the sequence, Jones, drawing
on communications that are neither legal nor economic but recog-
nizably moral, makes claims about the morality of these actions.

Having used his understanding of systems theory to analyze
this exchange, Tamanaha questions the benefits of such analysis.
First, he believes that systems theory complicates a simple situation:
“What appears to be a rather simple conversation is extraordinarily
complex when analyzed from an autopoietic standpoint” (2001:
190). Second, one may have difficulty identifying exactly which
code is being applied (is Smith’s second statement legal, economic,
or both?), which leads one to “wonder what legal pluralists would
gain by travelling down this path” (2001: 191). Third, Tamanaha
believes that the theory is overinclusive. By identifying the legal
system with the application of the code legal/illegal, systems theory
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ends up including communications “which most people would not
consider ‘law’” (2001: 191). And lastly, he feels that systems theory
is underinclusive, at least in relation to state law, as its focus on
communication “eliminates raw physical violence from within the
law—thereafter it may at most be considered an effect or conse-
quence of law as communication, or a part of law’s environment”
(2001: 191). Tamanaha argues that, at least as regards state law,
systems theory’s approach is deficient if it fails to include “an
analytical apparatus which would include the material power of law
as central to its existence while excluding . . .” (in a reference back
to his previous objection) “such marginal phenomena as the private
conversation between two individuals contemplating a criminal
course of action” (2001: 191).

Starting with Tamanaha’s first objection, is this really a simple
conversation? The only simple factor is the number of people
involved: two.12 But the complexity of meanings involved is signifi-
cant. How can someone make a meaningful claim that shares
bought today will double in value by tomorrow, except by drawing
upon a network of communications concerning the stock market
and share prices (the economic system)? How does he assert that
using his knowledge of those economic communications (including
communications about facts relevant to those communications) will
expose them to a potential prison sentence for insider dealing
without drawing upon a network of legal communications? And
how is the claim of unfairness made without reference to moral
ideas of freeloading? This hypothetical conversation is anything but
simple, and its complexity reflects the complexity of modern
society, which requires individuals to participate in many systems of
communication.

Within systems theory, a conversation of this kind is itself a
system: an interaction. Whether it also has an existence within a
functional social subsystem such as law or the economy is not
something that can be determined with any finality by an outside
observer who observes no more than this conversation. The role of
functional social subsystems in this situation is complex, but we can
make it simpler by asking ourselves a question: how can this con-
versation have an existence beyond itself—i.e., after the conversa-
tion ends, and including more persons than Jones and Smith? One
possible and, indeed, likely answer is that it may not. It may exist
only as an interaction. But an alternative possibility is that it does
exist separately within functional social subsystems. But we have to

12 Tamanaha’s use of this conversation, in which he invites us to allocate the different
parts to different social systems, indicates that he is seeking to observe the participation of
these individuals within social systems, rather than observing the conversation itself, which
is an interaction.
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wait and see whether this is the case—whether the legal system
recognizes this conversation as a conspiracy to commit a crime,
whether the economic system identifies it as an agreement to make
a purchase, and so on. The fact that this conversation between
Jones and Smith may not in fact belong to any social system does
not mean that systems are irrelevant to the meanings generated
within it. Familiarity with social subsystems, and the manner in
which they ascribe meanings to communications, allows the partici-
pants in such interactions to include far more complex and
structured meaningful communications than would otherwise be
possible.

This is what Tamanaha is actually discussing when he considers
the difficulties (and successes) of allocating particular sentences
within this conversation to particular subsystems. Consider his
claim that this conversation might involve economic, legal, and
moral systems. Drawing on those systems to construct his hypo-
thetical, he knew that we too, as his readers, would recognize them
as communications raising legal, moral, and economic issues. The
distinction between an interaction and a social subsystem gives us
our response to his claim that some of the sentences are ambiguous
as to whether they belong to the legal system, the economic system,
or both. None of these communications will belong to a social
subsystem unless that system recognizes them as belonging to itself,
in which case they will have a dual existence: within the interaction,
and again, within the social system. The best that can be achieved
by an observer of this conversation who is seeking to understand
the meanings within it is to observe which social systems the par-
ticipants are alluding to, or seeking to replicate, within their con-
versation. This is systems theory’s version of what is often referred
to as a hermeneutic approach. One can do this with some success,
and some ambiguities, exactly as Tamanaha does in his discussion.
The point here is not that systems theory provides us with a means
to break down every “private conversation” (an interaction that
has no further existence) into its constituent parts. Rather, it
is that systems theory allows us to observe the nature and existence
of the systems that allow conversations within a modern world
to consist of such complex meanings as does this hypothetical
one.

An observer of this interaction can observe how social systems
are replicated within conversations, including aspects of their func-
tional differentiation, and, we would suggest, how such conversa-
tions utilize the distinction between conditional program and code
that, at the level of social systems, maintains their autonomy. The
code of a social subsystem is its binary distinction, which has no
inherent meaning. In the case of the legal code, what is legal is not
illegal, and vice versa. What generates meaning are communica-
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tions that take the form of observations on the application of the
code.13 These are communications such as “Situation X is legal
because of A,” “Situation Y is illegal because of B,” and so on.
Through such communications about the application of their
codes, systems build up ever more complicated communications
about when each side of the code has been applied in the past and
when each side will be applied in the future. These communications
are a system’s conditional programs (establishing conditions for the
application of one or the other side of the code).

Applying this distinction between conditional programs and
codes, we might ask ourselves whether the reference to legality in
Smith’s second line (“Sure it’s illegal, but the risk of being pros-
ecuted is small. We’ll be rich if we do it, so it’s worth taking the
chance”) operates as code or program. Law is not the only system
that refers to legality or illegality, but it is the only system that codes
in terms of legal/illegal. If someone regards the risk of his conduct
being found illegal as a cost against which to weigh the potential
financial benefits, is this the replication of an economic or legal
communication? We can answer this question by considering how
the reference to illegality operates in the sentence. Does the
acknowledged value of the illegal behavior have any relevance to its
illegality? By contrast, does the risk of going to prison for illegal
behavior have any relevance to the financial benefits? It is clearly
one way—illegality is relevant as a cost to the financial benefit of
insider dealing when deciding whether or not to buy the shares.
The size of the financial benefit (Smith and Jones can double the
value of the shares) does not alter the legality of what is being
suggested. Having accepted the illegality of the proposed actions,
Smith is replicating economic communications in which illegality is
a factor relevant to the making of payments. Thus, the fact that the
legal system may not include this conversation does not mean
that the legal system is irrelevant here. It is the presence of the
legal system, and the economy, that structures the possibilities
for expectations within this conversation. To make this point
another way, if there were not preexisting differentiated systems
that transcended particular interactions, we could not recognize
that this conversation could have separate economic, legal, and
moral elements.

This is not a claim that communications within any interaction
could always be clearly identified by an observer as replications of
particular social system communications. Indeed, the converse will
more likely be the case, especially in interactions that function as
part of what Habermas termed “the lifeworld,” or general social

13 Namely secondary observation, which operates as communications within the
system in question.

Nobles & Schiff 273

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


communication. To understand both the benefits and the limita-
tions of using systems theory here we need to consider how social
systems might operate to restrict and thereby stabilize14 (rather
than determine) the meanings generated within interactions.
What Tamanaha introduces here as the “legal” elements of a “simple
private conversation” is the application of state legal norms by
individuals to their own contemplated behavior.15 What stabilizes
these meanings are the actual communications of the legal system,
which occur when the system recognizes communications as belong-
ing to itself. In this conversation Jones and Smith are involved in a
hypothetical application of the state norms of criminal law to their
own contemplated behavior. What stabilizes this part of the conver-
sation is the fact that the state legal system can recognize conversa-
tions such as this as evidence of an intention to commit a criminal
conspiracy, and on rare occasions, it actually does so.

To summarize at this point, Tamanaha’s position is in truth
much closer to systems theory than he might suppose. Both
approaches might exclude this conversation from the ambit of the
legal system. Tamanaha would not include this conversation as
“law” because the actors would not apply this title to their conver-
sation. Systems theory would not include interactions as such
within the legal system, though it would recognize that some inter-
actions’ communications could also exist as social system commu-
nications. Tamanaha claims that the ability of such “private”
communications to become part of the legal system lies with the
individuals themselves. If they, or at least a significant number of
them, describe these conversations as “law,” then this is their status.
Systems theory proceeds on the basis that the process of inclusion
within a functional social subsystem is not established through
consensus (the number of individuals who express a similar view)
but through the operations of that system. The enormous numbers
of systematically connected communications that circulate within
the legal system of a modern society and create ever more complex
meanings16 do not represent a consensus of individual opinions.
And these connected communications severely limit the ability of
any individuals to declare for themselves what should be described
as “law.” Within modern society, such attempts by individuals to
claim to define something as “law” have to operate alongside a
system that describes itself as “law,” in contradistinction to morals,

14 Stabilize is not a systems theory term of art. We also could have used discipline or
condition.

15 This is within the scope of the theory—a theory developed for the study of the social,
which includes all communications, not simply those that belong to functional social
subsystems.

16 Although always less complex than those within the whole of society.
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or the economy, or politics, and maintains the separation of itself
from those other systems by the application of a different code:
legal/illegal. The communications of these individuals also have to
operate alongside other functional systems, such as the economy,
politics, and the mass media, which generate their own internal
versions of the legal system. The communications about law within
the economy, politics, and the mass media will not correspond in a
number of ways to the legal system’s own communications. Never-
theless, the object of these other systems’ communications will be
the legal system, rather than whatever individuals, even in signifi-
cant numbers, might apply the label of “law” to.

If both Tamanaha’s approach and that of systems theory
decline to recognize private conversations as part of the legal
system, does this mean neither approach can inform the study of
lay communications, and what does this mean for legal pluralism?
Do these approaches limit law to the communications of formal
institutions: courts and “officials”?17 And, if so, does this mean that
state law is the only thing that can be observed as law? Tamanaha’s
approach would exclude lay views about what the law requires but
include lay views about what constitutes law. So if laypeople were to
consider law as something that came from the legislature, courts,
and officials, what issues from those sources would become “law”
for these people, even if they did not have any clear understanding
of what such “law” required. Similar results follow with lay under-
standings of religious law, or customary law. When people interpret
human conduct by reference to what they understand to be the
law—whether state, religious or customary law—they are unlikely
to regard their own expressed opinions as themselves “law.” The
Torah, the Koran, or the Bible, along with the words of people who
have authority to interpret such religious texts, are likely to be
understood as the “real law.” This is a consequence of Tamanaha’s
conventionalist approach to the identification of law. He believes
that practical advantages follow from this approach, and has
more recently claimed that extending legal pluralism to include
“day to day human encounters” leads to the conclusion that “every
form of norm governed social interaction is law,” so that we end
up “swimming, or drowning, in legal pluralism” (Tamanaha
2008: 393).

However, we would argue that the approach of systems theory,
which concentrates on coding, has more potential to extend the

17 “Just as health is not found primarily in hospitals or knowledge in schools, so justice
is not primarily to be found in official justice-dispensing institutions” (Galanter 1981: 17).
See also Tamanaha 2007–2008, where he argues for the necessity of going beyond the
narrow focus of state law to study “the actual behavior of the populace in relation to the
legal rules” (74).
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study of what is legal beyond a focus on formal sources than does an
approach that identifies as “law” only what a significant number of
participants, if questioned, would describe as “law.”18 It takes the
study of law to what, using a biological metaphor, might be called its
capillary level. Luhmann used a different metaphor, a distinction
between the centers and peripheries of systems. In the case of law,
the center is the courts, with their peculiar responsibility of decid-
ing what the law is, even when there are no adequate reasons for
reaching a particular answer. This responsibility, a “prohibition on
the denial of justice” (Luhmann 2004: 284–296), has led courts to
develop doctrines with a level of systematic complexity that is
beyond the capacity of most laypeople to utilize. Luhmann locates
lay legal communications, whether with other laypeople or with
legal professionals, at the periphery. This spatial metaphor does not
represent a hierarchy. All legal communications are just that—legal
communications. Those within courts are no more legal than those
without.

Legal meaning occurs whenever the system is applying the
code legal/illegal, implicitly or explicitly, to construct itself and its
environment. It constructs both itself and its environment through
its operations, and lay communications form part of this process.
While a discussion of hypothetical legal operations may remain at
the level of an interaction, lay communications, no less than official
ones, can perform legal operations. For example, laypeople who
change their legal status through marriage, or alter the distribution
of their wealth through gifts and contracts, utilize communications
that transcend any accompanying interactions (conversations).
Legal operations are not limited to what courts or officials regard as
a valid application of rules, though it is difficult to envisage a legal
operation in modern society that has no relation to the rules and
norms recognized by courts, tribunals, or some other such institu-
tion. So, for example, a marriage may be conducted according to
norms recognized by courts (the registrar qualified to carry out the
ceremony). However, the parties may be too closely related to be
eligible for a valid marriage. While the marriage may later be
declared invalid, one cannot say that the ceremony failed to
perform a legal operation. From the date of the ceremony until the
flaws are recognized, the legal status of the parties changed for all
sorts of purposes both inside and outside of the legal system. For

18 Tamanaha seems to need the word significant here to avoid recognizing a subject’s
unique claim that something is law (Tamanaha 2001: 167). He also includes a requirement
that the use of the reference to law by participants should include an understanding that
law here involves some notion of authority, thus removing references to scientific laws, for
example. (Tamanaha 2001: 169). But this would still leave the “laws” of grammar. Here he
resorts to a pragmatic approach—we will recognize some references as those to law (socio-
legal or jurisprudential) rather than others.

276 Legal Pluralism and Systems Theory

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


Tamanaha, the inclusion or exclusion of the above examples within
the legal system depends on whether the laypeople recognize them-
selves as legal actors. Laypeople are likely to be sure that the
personnel who staff institutions are legal actors, but less sure of
their own status, even when they participate in such institutions
(for example, as defendants or contracting parties). Applying
systems theory, the inclusion of these communications within the
legal system (as communications that constitute legal operations)
depends neither on the participants’ themselves recognizing the
nature of their own communications, nor on their own status as
system agents.

Legal communications at the periphery are likely to make ref-
erence to those at the center. Even without the involvement of
legal professionals, laypeople within modern societies understand
that law emanates from legislatures, courts, and town halls, and
they recognize certain formal documents, notices, and street signs
as communications that draw their authority from these sources
to declare what is legal or illegal. But likewise, the center does not
ignore legal communications at the periphery. The work of legal
professionals to constantly reinterpret lay demands as contracts,
trusts, debts, and so on involves communications that repeatedly
generate a flow of communications back to the courts. And this
flow is not limited to what is processed by legal professionals. The
legal system does not exist solely as communications about laypeo-
ple by professionals and the courts. For example, while a discus-
sion about the illegality of a particular action may remain at the
level of an interaction, it may also lead to a person’s making a
claim for compensation, reporting a crime, or campaigning for a
change in the law. Without these lay communications, which
attribute legal significance to events and provide the basis for
further communications about those events, we would have a
much reduced legal system. And the ability of such communica-
tions to form part of the legal system does not depend on lay-
people’s accurately anticipating how a legal professional would
articulate the matter in question. Or, to put this in the terms of
systems theory, while the conditional programs that operate at the
periphery are likely to be influenced by those at the center (as
with lay attribution of legal norms to courts and statutes), they do
not duplicate them.

Thus systems theory provides a method to observe lay commu-
nications in two ways. There are those lay communications that
form part of legal operations and are part of the legal system. And
there are those that are not part of that system, but are stabilized
and structured through participants’ familiarity with ones that are,
as well as their experience of communications about the legal
system within other systems (most notably the mass media). Inside
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the legal system, the possibilities for legal meanings are further
stabilized by the manner in which communications at the periphery
link to communications at the center. In law, the center is the
courts. Other social systems also demonstrate this center-periphery
relationship: in the economy the looser meanings as to what might
constitute a payment within the periphery are stabilized when they
become linked to communications within institutions such as banks
(as when money is deposited in accounts).

Systems theory addresses not only interactions and social
systems, but also communications that occur inside institutions. For
example, it is a mistake to conclude that because a court is a legal
institution, and a judge has a legal role, all communications that
issue from courts and judges belong to the legal system. A recent
development in the UK court system has been the increased use of
press releases.19 The fact that these are issued by Her Majesty’s
Courts Service, or that they repeat statements made by judges in
open court, does not make these communications legal. They are
offered as media communications, with the intention that the media
will take them up and use them in the process of constructing
stories about the legal system and other topics. Thus, not only
“private conversations,” but also the communications of institu-
tions, are often complex. Both are sites in which different systems
are drawn upon in order to stabilize meanings. Similar analysis
applies to judges who give public lectures or even (though this is
subtler) issue homilies when sentencing criminals. While some part
of a judge’s remarks may enter social systems, via media reporting
or appeals, much of what a judge says on such occasions remains at
the interaction level.

Violence, State Law, and Systems Theory

With regard to Tamanaha’s objection that a systems-theory
approach would not sufficiently address the role played by violence
within state law, this claim is not about the use of the code to
identify what is legal, but about the ability of systems theory to build
from this nonessentialist starting point. Such building is particu-
larly relevant to legal pluralism study that needs to locate state law
within the social orders and other “laws” that it examines. Tama-
naha seems to believe that, even if the use of the code legal/illegal
could provide a suitable nonessentialist starting point for the study
of law, the rest of systems theory would block attempts to develop
adequate accounts of particular forms of law. This is especially so

19 This has been developed even further in other jurisdictions (see Gies 2005).
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with reference to state law, as systems theory will be unable to give
recognition to the material power and effects of law. He believes
that the understanding of law as a system of communication elimi-
nates raw physical violence from consideration.

We can begin to come to grips with this claim if we remind
ourselves that systems theory not only studies law as communica-
tion, but also regards society as communication. Does the theory
therefore have nothing to say about the nature and forms of physi-
cal violence within society? It is true that raw physical violence—the
kind that damages human beings in the same manner whether it
comes from hurricanes, car crashes, or executions—lies outside of
communication. But communication is what gives social meaning to
violence and divides it into what is considered natural rather than
intentional, as well as what is legal, political, or even athletic. As
such, just about everything that we mean when we refer to violence
lies within the ambit of systems theory. With particular regard to
state legal systems, it is clearly important to understand the links
between the kinds of communications issued by legislators and
judges, and the pain that wardens inflict on prisoners. But again,
this can be understood in terms of communications. As Rob Cover
points out in his seminal essay on the need to take account of the
violence that accompanies legal communications, it is only the fact
that prison warders are willing to react to two rather similar forms
of judicial communication (an order to execute and a stay of execu-
tion) in quite different ways that makes it fruitful for opposing
counsel on death penalty appeal cases to conduct their extensive
arguments about the legality of the imposed sentence (Cover 1986:
1623). Applying systems theory, reference to the termination of the
life of a prisoner, or not, in response to one of these two commu-
nications is an “effect” of communication. The chemical, physical,
and psychic processes involved in one person’s taking the life of
another are not themselves communications. But the institutional
practices that have resulted in the predictability of such responses
are constructed through communications and, as such, are open to
observation through the application of systems theory analysis. And
what this involves is an empirical question. If the link between law
and violence is built in to our definition of state law—as occurs, for
example, if we define state law as a monopoly of violence, or the
infliction of evil in response to disobedience to a sovereign—we
impede our observation of the manner in which power that leads to
penal violence is distributed through communications (particularly
political and legal ones) and the occasions when communications
are absent.

The ability of communication to result in the infliction of physi-
cal pain is important to our understanding of not only the opera-
tion of state law, but also the relationship between state and
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nonstate legal orders—that is, pluralism in general. Cover has
observed that it is not the relative integrity of their respective
interpretations that leads to state laws’ domination over rival legal
orders, but the greater likelihood that resistance to state legal
norms will result in the infliction of physical suffering. The relative
ability to avoid sanctions being applied to oneself, or to have sanc-
tions applied to those with whom one has a dispute or grievance,
provide motivations for communication.20 As such, the manner in
which state law distributes and utilizes the ability to inflict physical
and mental suffering affects the possibilities open to rival systems of
law. Legal theory has typically struggled with this issue in one of
two ways. Theories like those of Bentham and Austin define law in
terms of the ability to inflict sanctions, which not only neglect
nonstate forms of law, but also seem to ignore both the kinds of law
that operate in the absence of sanctions and the occasions when law
(which typically applies sanctions to a breach of duty) will not be
able to do so. Hart, building on the observation that legal meanings
continue to be generated in the absence of sanctions, offers a
replacement theory.21 For him, obedience, at some unquantifiable
level of significance, is a precondition to any claim by a group
administering a system of rules to be legal officials, and to any
possibility for the system that they apply to be called “law.” But once
this level of obedience operates, the only acknowledgments of the
role played by sanctions is that they will be understood as
“deserved” by those who breach primary rules, and that those who
administer punishments can explain their behavior, to themselves
and to others, as acts taken in accordance with legal rules. Neither
of these approaches—state law as sanctions or state law understood
without reference to sanctions—seems satisfactory for those who
wish to compare state law with nonstate forms of law, especially in
those situations where the two coexist.22

While it would be wrong to say that systems theory excludes
violence from society, how does it include it within law? What is its
explanation of the relationship between legal norms and the actions
of wardens, police and bailiffs, which provide so much of the moti-
vation to make legal communications? The theory initially excludes
violence from law, in the sense that what law distributes through its

20 This forms part of what is observed when actors have access to more than one law:
they act opportunistically.

21 Principally in The Concept of Law (Hart 1961/1994).
22 If one describes this dilemma using terms employed by William Twinning, there is

a tension between “law talk” and “talk about law.” The improvement claimed by Hart is
based on the failure of Bentham and Austin to describe law in a manner that would be
recognizable to its participants—not enough “law talk.” But the resulting theory can be
accused of describing law principally in the terms used by the participants of a state legal
system—too much (state) law talk.
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communications (its medium) is legality, not power. Power, which
includes physical coercion, is distributed through the political
system. These are two subsystems with their own codes and condi-
tional programs, and each can only communicate about the other
through combinations of its own communications. This means that
each system can only construct an internal description of the other.
The idea that law and politics are closed to each other in this way,
with the distribution of political force left to the political system
while the legal system can only distribute legality, seems an
unpromising beginning for identifying state law and its ability to
distribute violence. To proceed, we need to introduce another
concept from the theory: structural coupling.

Structural coupling is systems theory’s answer to the question of
how social subsystems can be both autonomous and coordinated.
Because each system uses and accounts for a different code, and
creates its own internally interconnected configuration of commu-
nications, there are no common or metameanings through which
this coordination can be achieved. Thus, even when communica-
tions with an identical semantic form exist simultaneously within
two different systems, the meanings they generate are not the
same.23 Structural coupling occurs when a system “presupposes
certain features of its environment on an ongoing basis and relies
on them structurally,” such that “the forms of a structural coupling
reduce and so facilitate influences of the [system’s] environment on
the system [italics in original].”24 In the case of state law we have
two systems, each of which has coevolved in response to the
mutual predictability of some of the other’s operations. A political
system can rule through law via legislation, on the basis of the
regularity of the legal system’s reaction to these particular political

23 Such synchronised use of the same semantic form is called operative coupling or
interpenetration, although Luhmann also applies the former term to coupling between
operations of the same system and how they “bind” together (Luhmann 1995, chapter 6,
esp. 218–223).

24 Luhmann (2004: 382). There appears to be a terminological confusion, which we
should mention, between Luhmann’s writings on structural coupling and those of Teubner,
since it is illustrative of some relevant issues for this discussion. In “Two Faces of Janus:
Rethinking Legal Pluralism” (1992a), Teubner offers “linkage institutions” as a supplement
to structural coupling, on the basis that “legal misreading” (the observation of communi-
cations from another system using the code legal/illegal) happens only randomly, and
“structural coupling” leads to only transitory structural changes. He offers linkage institu-
tions as a concept appropriate to the evolution of “epidemic” misreading. Teubner’s
description of structural coupling seems to cover what Luhmann describes as operative
coupling. It does not follow that structural coupling as defined by Luhmann is the same as
linkage institutions. One possible difference between the accounts arises if we assume that
Teubner’s concept of linkage institutions involves a common semantics (as with his example
of bona fides as a Janus-faced concept—operating differently in two systems—and his
reference to an “identical nom propre” [1458]), while Luhmann’s concept of structural
coupling does not. That said, it is difficult to envisage a sustained structural coupling (using
Luhmann’s definition) that would not lead to common semantics.
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communications. A legal system can provide a stable reaction to the
political system by ignoring most of its communications (lobbying,
political speeches, leafleting, lapsed bills, and so on) and focusing
on the meanings of bills passed by Congress (to which it attributes
a unitary will despite all the evidence to the contrary). The relative
predictability of the legal system’s reaction provides an incentive for
much political communication to take the form of attempts to
introduce new laws. Law has offered politics a form in which to
express power with technical precision (in comparison to an
attempt to direct power solely by reference to class interests, per-
sonal loyalties, ideology, and so on). And in turn, politics has pro-
vided law with an enforcement mechanism that provides incentives
for its communications. If we return to our example of the warden’s
attention to the legal niceties of different orders surrounding the
death penalty, the legal system is able to distribute a near monopoly
on violence only where the political system has coevolved in
response to structural coupling to create the relationship generally
known as the rule of law.

The extent to which the political system has been stimulated to
seek the benefits of constructing the basis of collectively binding
decisions by reference to legality has varied over time and space.
Defining law, or even state law, as a system that distributes some
minimum level of political violence necessary for effective enforce-
ment deflects attention from empirical questions that go to the
heart of legal pluralism. We are likely to ignore not only the extent
and manner in which structural coupling between law and politics
has evolved over time, and in different areas of the globe, but also
the possibility that structural coupling between law and systems
other than politics raises other forms of coevolution than that of
nonstate law. By contrast, if we view state law as a coevolution of two
separate systems, each with its own code,25 then we can explore the
possibility that law can structurally couple with other social systems,
such as the economy and religion. Much writing on legal pluralism
is directed against the assumption that law must be understood to
originate from the state, either explicitly or through acquiescence.
Recognizing the mutual closure of the two systems, the manner in
which each has reacted to changes in the other, and the way in
which each constructs its own version of the other to react to is a
methodology that is not limited to state law. So, for example, the
economy and law have a close structural coupling oriented around
contract. While the economy constructs a contract in terms of a
likely flow of future costs and benefits, law communicates in terms

25 That of the political system is government/opposition. On the evolution of the
modern political system, see Luhmann (1990).
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of a reconfiguration of legal relationships—new rights and duties.
The ability of the economy to reuse legal communications in order
to provide stability to economic transactions26 is not coextensive
with the political system’s use of legality to distribute political
power. A focus on state law is likely to result in the absence of state
enforcement of contract law’s being viewed as a failure of law, or a
rejection of law. But as the example of lex mercatoria demonstrates,
some transnational contracts do not originate in state law (explicit
or implicit) and do not rely on the enforcement mechanisms of
particular states, or sometimes of any states. The ability to establish
a transnational contract law that is not dependent on any particular
state’s political system is a coevolution of law and the economy. It
represents the creation of both new law and new economic trans-
actions, with each responding to the other but drawing upon its
respective existing store of communications to produce the new
development. The economy does not give meaning to legal trans-
actions in terms of the complex relationships between duties and
rights that constitute their existence within the legal system.
Instead, legal contracts are reinterpreted in terms of the likely
profits and losses that may arise from different courses of action.
But the role of legal agreements, and their ability to be translated
into economic costs and benefits, is not limited to those that are
created according to state legal rules or enforced through state or
regional government sanctions. In the study of legal orders, we
should move away from notions of a threshold level of effectiveness
closely linked to the availability of state sanctions. Instead, we need
to consider the effects of legal communications—not, we stress,
effects in terms of any linear theories of legal cause and social
effects, but effects in terms of the nature and extent to which the
communications of a particular legal order are or are not reconsti-
tuted as communications within the economy, or within religion, or
even within culture, and vice versa.27

Law in Translation

The question of whether “law” exists raises questions of trans-
lation. Tamanaha, with his conventionalist approach, relies on the
practices of translators:

26 For example, the economy can establish the value of assets only if there are entitle-
ments that are not available for sale, such as the right to a court judgment in accordance
with one’s legal rights. The resistance of legal discourse to translation into a discourse of
monetary entitlements provides the economy with important information about who owns
what, and who can be approached to make or receive payment.

27 See, for a much-discussed example, Teubner (1992b).
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Whatever translations there are for “law,” including whatever
indigenous terms are used to designate the existing state legal
apparatus, will satisfy the requirements of the conventionalist
approach. Thus, existing translations of the term “law” will have
already done most [of] the necessary work for the identification of
“law” in non-English contexts (keeping in mind that disputes and
borderline cases will remain, with the default rule being inclusion)
(Tamanaha 2001: 203).28

The nature of translation is important to, and has been taken
seriously for some time by, others engaged in legal pluralism
studies (Allott 1980). It also has significant implications for systems
theory’s reliance on codes. Could such reliance be a more useful
starting point for engaging in legal pluralism study than some
other approaches to translation? Indeed, could it reduce the mani-
fest problem of translation? To start considering this question we
need briefly to consider how translation operates.

What allows us to say that a term used in one language has
equivalence in another? At least since Saussure, we have known that
signs generate meanings within language through their relation-
ships to each other, and at least since Wittgenstein, we have known
that these relationships are established by use, not rules. Thus there
is never an exact translation of the terms of one language into
another, as the respective terms will always have possibilities of
connection within one language that are different from the possi-
bilities of connection within another. The problem is “doubled”
within systems theory by the claim that meanings created by com-
munications are a consequence of the connections between com-
munications within subsystems, so that even the meanings of
identical terms within identical sentences used by different subsys-
tems cannot be the same.

How do we know that individuals who do not speak English are
referring to “law”? There is no such thing as a one-word “literal”
translation; even words that represent physical objects do not trans-
late unless those objects are used in manners that the translator
perceives to be similar. Complex words like right, duty, and corpora-
tion are not, as Hart stresses, reducible to objects. Rather, they take
on meaning within complex arrangements of words29 so that the
translation of one such word requires a translation of accompany-
ing words, to see if a similar word game is being played in another

28 Tamanaha goes on to say that reliance on what translators call “law” will not work
with premodern societies, in relation to which any translations for the term law must be
done in hindsight, and rely on either a functionalist understanding of what law does or an
essentialist view of features that law must contain, and not the conventionalist approach that
he is advocating.

29 See Hart (1954).
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language. A nonessentialist approach removes the tools whereby
the translation of the word law might be disciplined.30 One cannot
look to function or essential forms (or translations of function and
essential forms) to justify what is considered to be the use of a word
equivalent to law in another language. One may be content to rely
on the work of translators at the level of accepting that droit/loi and
recth/gesetz are references to law, but is this due to the number of
times this translation occurs, or to the fact that legal translators, like
most comparative lawyers, are content to accept that whatever else
might not be law, state-enforced rules certainly are? Can we have
the same confidence where translators consider a practice to be
“customary law” or “religious law”? On what basis would translators
be expected to distinguish what was “merely” custom, or religion,
from practices that had the additional, or alternative, status of law?
How does systems theory deal with these issues?

The identification of legal communications with the application
of the code legal/illegal results from an observation on the manner
in which the legal system constructs itself. It is a distinction that is
different from the code applied by other systems. In the case of the
economy the distinction is between payment and nonpayment. The
application of the code provides the basis for the next application of
the code. A conventionalist approach does not capture this use of
codes. There is no claim that each application of the code has the
same semantic form. For example, the fact that the convictions of
defendants make their continued detention legal is not a statement
that any person needs to make either at the time of the convictions
or thereafter. Similarly, within the economy, the fact that someone
redeems a mortgage creates the conditions for further transactions;
no one has to utter the word payment. A binary code is a distinction
with a positive and a negative side.31 Functional differentiation
could not occur if every social system relied on the same math-
ematical symbols (+/-) to indicate this process of coding. Different
codes are applied. But the semantics that represent the application
of codes are not immutable. As such, claims that the code of the
science system is truth/nontruth, or that the code of the media
system is information/not information, or that the code of the legal
system is legal/illegal do not amount to claims that these words
are used on every occasion when coding occurs. The claim that
the code of law is legal/illegal is persuasive because, at least
in the English-speaking world, these words are frequently used in

30 See Twining’s criticism of Tamanaha’s approach to translation (2003: 226–228).
31 And there is no requirement that the distinction be applied to only one side of the

previous distinction. One can consider the possibilities of what is legal versus illegal in what
has been decided to be illegal (the robbery is illegal, but would shooting the robber be
legal?). One can even return to situations and reverse the coding applied.

Nobles & Schiff 285

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


the operations of the legal system.32 But as a theory of society, one
needs to understand how codes operate in each social system, not
just the legal system.33 And this may in turn increase our under-
standing of the nature of the legal code.

If we consider the media, the code identified by Luhmann is
information/not information, a code that unifies the mass media
as a system that includes advertising, news, and entertainment
(Luhmann 2000b). But if we were to contemplate which words
represent this distinction within daily newspapers, we might come
up with “news/not news” or “story/no story,” since we can readily
imagine the rejection of a submitted article in terms of the statement
“This is not news,” or a journalist arriving at a location asking, “What
is the story here?” We can apply a similar analysis to the manner in
which scientific communications link. The claim that science codes in
terms of true/not true (false) makes sense as a description of a code
that links scientific communications and makes them a system rather
than a random set of communications that have no relationship to
each other, without the participants having to use the words true or
false within their communications. Similarly, we can understand that
a medical system is not identical to the science system, and that the
positive/negative coding that makes possible the connection of
medical communications, and thus makes them meaningful (since
connection is what generates meaning), is itself understandable as
therapeutic/nontherapeutic without these words being applied on
each occasion when the medical system’s communications apply
negative or positive values. Thus attempts to articulate these codes
can only partially be explained by conventionalism, if conventional-
ism is based on the semantics of the participants. Teubner refers to
the implicit or explicit invocation of the legal code (Teubner 1997:
14–15). Codes can be “implicit” because they are abstractions. If one
had regard only to the “news” industry, and sought the code that
linked all “news” items, one might describe it as “news/not news.”
But “the news” is only part of the mass media. If one sought to
describe and identify the “implicit” code that allows communications
to connect from advertising, news, and entertainment, it would be
“information/not information” rather than “news/not news.”

The first issue is whether one can identify the codes through
which communications can interconnect and generate system-
specific meanings. One is looking for a way of describing how a

32 But despite this, this distinction is not “logically deduced,” neither “did it [the legal
system] come into being because it can be deduced from logical axioms.” Rather, “the strict
and unyielding distinction between legal and illegal is exceptional and not self-evident”
(Luhmann 2004: 177, and see further 173–180).

33 To appreciate the character of a code as understood in systems theory, see
Luhmann’s analysis of the code of art (Luhmann 2000a: 185–196).
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particular system applies a negative or positive value throughout all
of its operations. One might do this in the English-speaking world
by using the codes payment/nonpayment, legal/illegal, true/not
true, information/not information, government/opposition, and so
on. One does this accepting that a modern society has economic,
legal, scientific, mass media, political, and other systems, and that
these are in some way different from each other. Looking for codes
and applying the distinction program/code are systems theory’s
answer and methodology for seeking to identify and describe this
process of differentiation, as well as the nature of the relationships
that are possible among these different parts of society.

With this understanding of codes, translation is not the problem
that faces us. One does not simply go to translators and ask them
what word they might substitute for legal, information, true, and so
on. With systems theory, one starts seeking to identify how religion,
law, and economy are differentiated and how they interrelate within
another national territory, within an entire region, or around the
world. The fact that the observed local participants do not speak
English would not prevent a person who undertook this exercise
and sought to describe it to an English-speaking audience from
using English versions of the codes. A person who did this and
sought to describe her results to a non-English-speaking audience
might choose words from that audience’s language to describe the
different codes that make it possible for an economy to be separate
from a political system, for example. The actual language used by
the participants observed when coding these systems is not critical to
the presentation of differentiation. One might say that Tamanaha
would start with translation (of the word law) and then treat as law
whatever his translators told him was referred to by this translation;
whereas systems theory would start with the observation that the
differentiation of law, economy, politics, mass media, religion, and
other systems is a feature of modern society, continue by identifying
how that differentiation operates, and only then translate the
results.34 Michael King offers a useful example of how this process
occurs in practice:

34 There is a sense in which systems theory has to plead guilty to the charge of
“parochialism,” in that it addresses the forms of law that exist within societies that exhibit
functional differentiation. For such a charge of “parochialism,” addressed to Teubner,
consider Roberts (2005: 20): “On another level, by resort to the abstraction of neo-systems
theory, and framing his discussion in terms of communicative codes located within autopoi-
etic systems, Teubner tries hard to distance himself from any parochial context. . . . But
here again the escape is surely illusory; the provenance of ‘the binary code of legal/illegal’
seems directly traceable to those venerable representations under which the ‘pure form of
power resides in the function of the legislator’ [Foucault]. We listen here to the formal and
imperative tones of kings, and ultimately the criminal laws of nation states. The apparently
differentiated character of national legal orders in the contemporary West, indeed state
law’s native claim to systemic qualities, reflect quite parochial and, perhaps, transitory
characteristics of a particular cultural assemblage.” Roberts here assumes that the positiv-
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A family in a remote village in Botswana watching the O.J.
Simpson trial on a television set understand that what they are
seeing is law and that this makes it different in nature to health,
religion, politics or any other kind of communicative event. . . .
[O]ne does not need to go back very far to arrive at a time when
the notion of legal as being quite distinct from other meanings
would have been incomprehensible (King 1997: 123).

King is pointing to the fact that these villagers have experienced
and would understand differentiation. They would know that this
was not a religious ceremony or a political event or even a resolu-
tion of a dispute between members of a community, but a legal
proceeding in contradistinction to all these other things. Exactly
which words the villagers in King’s example use to describe law,
economics, or religion is not what is important. Rather, what is
important is their participation in these separate social subsystems.
While this will not involve conditional programs identical to those
of the United States, this participation can be observed and
mapped with reference to the codes of the respective systems.

This issue of translation is related to, and informed by, another
topic of concern to what we have described as a second wave of legal
pluralists: globalization. The reductionist nature of codes—the fact
that they exist only as negative/positive distinctions, but nevertheless
manage to be different positive/negative distinctions within different
social systems—allows for connections within a system despite
changes in language. This is easiest to see in the case of the economic
system, which is the system that is most widely accepted as a global
one. While each side of a global economic transaction may speak a
different language, the positive/negative coding whereby economic
communications help carry out operations and establish the basis for
further communications occurs nevertheless. According to
Luhmann, this coding, which has been translated into English as
payment/nonpayment, might be translated into any number of
languages. But speakers of any language will recognize that some-
thing positive has occurred in terms of expectations of an increase or
a decrease in resources. To use a metaphor here, codes can travel
where conditional programs cannot. The ability to trade with people
who speak another language allows economic communication to be

ism represented by a binary legal code that is not that of a religious or moral system is
restricted to the conditions of its origin and cannot survive where law develops across state
boundaries. Despite the moral claims of those who see in law, especially human rights law,
a “new moral order,” there is little evidence that law will lose its positivist character as it
becomes transnational. How much is given away by this concession to parochialism depends
on how much of “world society” continues to generate meanings without reference to
functional differentiation—i.e., without using communications whose meanings include the
understanding that economics, religion, science, politics, and the mass media are different
entities.
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global, but it does not mean that the conditional programs created
with each language are interchangeable. This, unlike coding, would
require translation.

Exploring Legal Pluralism through Systems Theory

One of the stimulants for legal pluralism has been the discovery
that defining law in terms of state law results in the conclusion that
premodern societies that exist without states are without law (Grif-
fiths 2002: 293–294). Similar conclusions result from attempts to
define law without reference to the state yet retain the features
associated with state law, such as institutions, universality, formality,
and so on. Does the same thing occur when the legal system is
identified as a system coding in terms of legal/illegal? The answer
is yes. Does this matter? The first point to note is that this conclusion
is not reached through the application of an arbitrary classificatory
scheme applied to normative phenomena; instead, it arises out of a
theory of society. As such, if one objects to this approach to the study
of law within society, one needs to take account of the explanatory
potential of systems theory as a means to understand society and the
interactions within it, rather than focusing on the pejorative conse-
quences of finding that particular societies may not have a legal
system.

Following on from this, systems theory analysis of law is the
application to law of a theory that understands modern society
as consisting of functionally differentiated social systems (see
Luhmann 1977, 1997: chapter 4, “Differenzierung”). If we accept
Luhmann’s claim that modern societies have evolved from relatively
undifferentiated societies, in which communications that we would
today identify as religion, politics, and law did not exist in separate
systems, to ones in which they do, then there is nothing descriptively
inaccurate in concluding that what anthropologists and historians
identify and study as premodern societies lack autonomous legal
systems. Law as a separate social formation is, within this theory, law
as a social system whose separation from other systems is achieved
through a binary code, and whose relationship with other systems
requires one to apply the distinction between code and conditional
program. Other sociological approaches would seem to reinforce
the descriptive accuracy of this understanding of modern society—
for example, both Durkheim’s focus on the division of labor and
Weber’s observation that modern society consists of competing
rationalities acknowledge differences between the modern and the
premodern in terms of an intensification of differentiation.

This process of differentiation also has altered the nature of
societies’ hierarchies. Premodern societies were organized in terms
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of vertical segmentation (tribes) and horizontal classifications
(classes and estates), and these hierarchies were understood as
something natural, or given, within a society that is bound, forming
an organic hole. Functional differentiation fractures society, so that
the possibilities of communication (opportunities for meaningful
action) are structured separately within each system. This does not
mean that opportunities are distributed equally among all people,
so that the inequalities associated with tribe, kinship, or class dis-
appear. But because tribe, kinship, and class do not form the basis
of the communications that organize operations within these
separate systems, their evolution and their colonization of society
make it increasingly difficult for these vertical and horizontal
hierarchies to present themselves as “natural” and, as part of this,
to maintain an organic and holistic account (self-description) of
society.35

On the basis of this theory of the evolution of modern society,
there is good reason to resist equating what anthropologists and
historians identify as premodern forms of law with the law of
modern societies. The societies in which this common term is sup-
posed to be applied lack the separation of social formation that
allows one to identify something as “law” in contradistinction to
morals, economy, politics, and other systems. This is not the case at
the level of premodern societies. One can call the normative order
of a society that does not distinguish between law and other com-
municative systems “law” if one wishes, and thus avoid the unfor-
tunate legacy of legal theories that associate the presence of law with
progress and civilization. But one faces considerable difficulties with
this approach if one attempts to reapply it when undertaking eth-
nographical or anthropological studies of modern societies.36 The
acceptability of calling everything “law” within a society that does
not have differentiated social formations (social subsystems) pro-
vides an impoverished scheme of analysis when attempting to
describe a society that does have these formations. It does not aid
analysis to deny that the evolution of modern societies has resulted
in the development of separate social formations that society has
constructed as “law” in contradistinction to economy, morals, or
politics.

35 “Modern society has realized a quite different pattern of system differentiation,
using specific functions as the focus for the differentiation of subsystems. Starting from
special conditions in medieval Europe with a relatively high degree of differentiation of
religion, politics and economy, European society has evolved into a functionally differen-
tiated system. This means that function, not rank, is the dominant principle of system
building” (Luhmann 1982b: 131).

36 This is exactly the problem faced by Moore (1978) when she attempts to use her
understanding of law, within the “semi-autonomous social field,” in her analysis of the New
York garment industry.

290 Legal Pluralism and Systems Theory

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


Systems theory provides a sociological understanding of the
difficulties of having a common referent, “law,” for both state law in
modern societies and nonstate law in premodern ones. But can it
do more? Can it inform our understanding of the nature of each of
these phenomena, as well as the relationship between them? When
assessing the ability of systems theory to meet this challenge, one
should not conclude that systems theory identifies the legal system
with state law, in the sense that the characteristics of state law limit
the possibilities of further legal evolution. Because systems are
differentiated by their codes, and not by their current structures,
those structures can only stabilize the current applications of the
code; they cannot determine the future evolution of the system. In
the case of state law, this represents a stage in the evolution of the
legal system within modern societies, but not its end state. The
prevalence and central role played by national legislation within
modern legal systems generates a self-description of law, or juris-
prudence, which is an abstract and more general representation of
these kinds of legal communications: sovereignty, national consti-
tutions, and so on.37 But systems theory does not require us to
accept that the communications generated within the legal system
at a moment in its evolution—including those whereby the legal
system describes itself to itself as a totality—are essential, or that
they determine the future possibilities of what can be legal within
that system. Any attempt to insist that all law is state law denies the
presence of law within premodern society, but as Fischer-Lescano
and Teubner (2004) have aptly demonstrated, it also dis-applies this
label to the ever-expanding transnational legal communications
that apply the code legal/illegal.38 The assertion that premodern
societies have no legal system (a system separate from politics, the
economy, and religion) is a valid claim, if the modern is understood
in terms of a transition to functionally differentiated social systems.
But this does not compel us to accept that legal systems are unable
to evolve beyond the forms associated with the nation-state.

What, then, of nonstate law within a nation-state territory?
Here there has been an important shift in one of the central
assumptions that informed many of the classic case studies in legal
pluralism: the tendency to treat the studies’ communities, typically
villages, as closed societies. It is now accepted that local communi-
ties, even in some of the most remote places in the world, are
interpenetrated by elements of the wider societies that surround
them.39 More recent studies acknowledge and explore the manner

37 On jurisprudence as self-description, see Nobles and Schiff (2006, 2009).
38 And, applying Tamanaha’s test, whose participants describe their operations as law.
39 “Since the mid-1970’s, anthropologists have placed greater emphasis on economic

factors, social inequality and forms of domination. Especially in research on brokerage,
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in which these outside elements, which typically include state laws,
impact the norms of the local communities. This change of assump-
tion informs, for example, Moore’s (1978) concept of semiautono-
mous fields and Santos’s (2002: 437) idea of “interlegality.” But this
recognition also diminishes the strength of any argument that a
social theory developed in order to explain the nature of modern
society has no application to the kinds of societies and case studies
that form the subject of legal pluralism. Participation within a wider
modern society requires the members of a local group that may
have identified itself by reference to a common religion or ethnic
heritage to engage with social systems. The members of this group
become patients within a health system, pupils within the education
system, voters within the political system, consumers and entrepre-
neurs within the economy, and litigants or defendants within the
legal system. In particular, what pluralists might call religious or
customary law becomes only one part of a life that is also experi-
enced through these other systems (see King 1995 and Luhmann
1984).

This process has implications for the practice of comparing the
strongly held commitments of local communities with the rules and
practices of a state legal system. The threat to such local commit-
ments is not limited to how state law might threaten the ability of a
particular religious or ethnic group to continue to live according to
its own norms. The ability of these particular communities to exist
within a modern society, while retaining a strong and widely dis-
tributed sense of a particular way of life, is premised upon their
isolation from a wider society that exhibits functional differentia-
tion (King 1995: 112–113). The economy, the political system, the
science system, the medical system, and the educational system all
pose problems for this form of social life. It is true that the threat of
violence, organized and administered via a state legal system, rep-
resents a particularly harsh risk for any community that operates
on the basis of a self-conscious insularity within modern society.
Nonparticipation in systems is an option whose costs to the indi-
vidual rise when the state imposes penalties for this. But there is a
definite sense of legal fetishism in seeing the threat to such com-
munities as something that comes solely from a state legal system,
rather than from the fracturing of community commitments and
understandings that results from participation in all of these social
subsystems. As part of this, one must also consider the extent to
which different legal orders generate relationships of structural
coupling with the economy, political system, mass media, science,
and so on. If, for example, it is local custom, not state law, that

pluralism and legal change, they have also recognised that the village is not generally an
appropriate unit of study” (Snyder 1996: 149).
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provides the norms that operate within the economy at a local level,
then people are motivated to continue to utilize custom. But where
economic transactions take new and dynamic forms, as where there
is participation in global markets, a positive legal order is more
likely to generate norms that can incorporate the semantics of those
transactions. In order to study legal pluralism within modern
society, we have to consider the ability of different legal orders to
generate their respective legal meanings and, as part of this, to
examine their respective abilities to incorporate the semantics of
other social subsystems.

Conclusion

In this article, we have attempted to demonstrate the potential
for using systems theory to study forms of law that are not restricted
to the features associated with state law, without moving to an
acceptance that all forms of normativity or social control constitute
“law.” We began by looking at the presentation of this theory by
Tamanaha, who claimed that the weakness of a systems theory
approach lay within Luhmann’s wider theory of modern society as
characterized by differentiated social systems. We have argued by
contrast that studying law using this theory of society is a strength,
not a weakness. Modern society has evolved in a way that allows the
legal to be constructed as something different from the rest of
society—the moral, the economic, the political, and so on. Systems
theory, with its identification of modernity with functional differ-
entiation within separate social subsystems, each self-producing
through the interlinking of their own communications and apply-
ing its own code, offers a basis for understanding why, in the
modern world, it is possible to distinguish law from other subsys-
tems of society, and why that distinction is not dependent on any
essential set of institutions or structures. Systems theory neither
limits its recognition of the legal to state law nor ignores state law
and its coercive potential. Rather, systems theory’s explanation of
state law in terms of the structural coupling and coevolution of law
and politics provides a basis for exploring the relationships between
law and other subsystems that generate and sustain nonstate law. In
other words, through its understanding of state law it stimulates the
study of forms of coevolution in which patterns of legal pluralism
arise.

It may well be that the pluralistic elements of this approach will
not satisfy all who consider themselves legal pluralists. Neverthe-
less, the recognition that all communications that apply the code
legal/illegal form part of the legal system—not simply the commu-
nications of particular members of state institutions—moves us
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away from the assumptions of theories that identify all law with
the state. And this does not lead to the conclusion that all norms,
rules, or values, no matter how strongly actors may be committed
to them, constitute law, whether or not they apply this term
themselves, a conclusion that has bedeviled the legal pluralist
project. Systems theory potentially enables the insights and moti-
vations associated with the first wave of legal pluralism studies
to be imported into the second wave—in other words, to enable
legal globalization to be studied as a branch of legal pluralism,
without the restrictions of state-centered perspectives and in the
light of the understandings built up in earlier legal pluralism
studies.

References

Allott, Anthony (1980) The Limits of Law. London: Butterworths.
Benda-Beckmann, Franz, & Keebet von Benda-Beckman (2006) “The Dynamics of

Change and Continuity in Plural Legal Orders,” 53–54 J. of Legal Pluralism and
Unofficial Law 1–44.

Benda-Beckmann, Franz von (2002) “Who’s Afraid of Legal Pluralism?,” 47 J. of Legal
Pluralism and Unofficial Law 37–82.

Chiba, Masaji (1993) “Legal Pluralism in Sri Lankan Society: Toward a General Theory
of Non-Western Law,” 30 J. of Legal Pluralism and Unofficial Law 197–212.

——— (1998) “The Intermediate Variable of Legal Concepts,” 41 J. of Legal Pluralism and
Unofficial Law 131–143.

Cover, Robert (1986) “Violence and the Word,” 95 Yale Law J. 1601–1629.
Davies, Margaret (2005) “The Ethos of Pluralism,” 27 Sydney Law Rev. 87–112.
Fischer-Lescano, Andreas, & Gunther Teubner (2004) “Regime Collisions: The Vain

Search for Legal Unity in the Fragmentation of Global Law,” 25 Michigan J. of
International Law 999–1045.

Fitzpatrick, Peter (1984) “Law and Societies,” 22 Osgoode Hall Law J. 115–138.
Galanter, Marc (1981) “Justice in Many Rooms: Courts, Private Ordering and Indig-

enous Law,” 19 J. of Legal Pluralism and Unofficial Law 1–47.
Gies, Lieve (2005) “The Empire Strikes Back: Press Judges and Communicative Advisers

in Dutch Courts,” 32 J. of Law and Society 450–472.
Goodale, Mark (2007) “Locating Rights, Envisioning Law between the Global and

the Local,” in Goodale, M., & S.E. Merry, eds., The Practice of Human Rights:
Tracking Law between the Global and the Local. New York: Cambridge Univ. Press,
Introduction.

Griffiths, Anne (2002) “Legal Pluralism,” in Banakar, R., & M. Travers, eds., An Intro-
duction to Law and Social Theory. Oxford: Hart Publishing. Ch.15.

Griffiths, John (1986) “What Is Legal Pluralism?,” 24 J. of Legal Pluralism 1–55.
Hart, H. L. A. (1954) “Definition and Theory in Jurisprudence,” 70 Law Quarterly Rev.

37–60.
——— (1961/1994) The Concept of Law, 2nd ed. Oxford: Clarendon Press.
King, Michael (1995) “The Muslim Identity in a Secular World,” in King, M., ed., God’s

Law versus State Law. London: Grey Seal. Ch.11.
——— (1997) “Comparing Legal Cultures in the Quest for Law’s Identity,” in Nelken,

D., ed., Comparing Legal Cultures. Aldershot, UK: Dartmouth. Ch.7.
Luhmann, Niklas (1977) “Differentiation of Society,” 2 Canadian J. of Sociology 29–53.
——— (1982a) The Differentiation of Society. New York: Columbia Univ. Press.

294 Legal Pluralism and Systems Theory

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


——— (1982b) “The World Society as a Social System,” 8 International J. of General Systems
131–138.

——— (1984) Religious Dogmatics and the Evolution of Societies. New York: Mellen Press.
——— (1985) A Sociological Theory of Law. London: Routledge.
——— (1989) “Law as a Social System,” 83 Northwestern Univ. Law Rev. 136–150.
——— (1990) Political Theory in the Welfare State. Berlin: de Gruyter.
——— (1995) Social Systems. Standford, CA: Stanford Univ. Press.
——— (1997) Die Gesellschaft der Gesellschaft. Frankfurt am Main: Suhrkamp.
——— (2000a) Art as a Social System. Stanford, CA: Stanford Univ. Press.
——— (2000b) The Reality of the Mass Media. Cambridge, UK: Polity Press.
——— (2004) Law as a Social System. Oxford: Oxford Univ. Press.
Maturana, Humberto, & Francisco Varela (1980) Autopoiesis and Cognition: The Realization

of the Living. Boston: D. Reidel.
——— (1987) The Tree of Knowledge: The Biological Roots of Human Understanding. Boston:

Shambhala.
Melissaris, Emmanuel (2004) “The More the Merrier: A New Take on Legal Pluralism?,”

13 Social and Legal Studies 57–79.
Merry, Sally E., et al. (2010) “Law from Below: Women’s Human Rights and Social

Movements in New York City,” 44 Law & Society Rev. 101–128.
Merry, Sally Engle (1988) “Legal Pluralism,” 22 Law & Society Rev. 869–896.
Moore, Sally Falk (1978) “Law and Social Change: The Semi-autonomous Social Field as

an Appropriate Subject of Study,” Law as Process. London: Routledge. Ch.2.
Nobles, Richard, & David Schiff (2006) A Sociology of Jurisprudence. Oxford: Hart

Publishing.
——— (2009) “Jurisprudence as Self-Description: Natural Law and Positivism within the

English Legal System,” in Calliess, G-P., et al., ed., Soziologische Jurisprudenz. Berlin:
De Gruyter.

Priban, Jiri (2010) “(Review of) Niklas Luhmann: Law, Justice, Society by Andreas
Philippopoulos-Mihalopoulos,” 73 Modern Law Rev. 893–897.

Roberts, Simon (2005) “After Government? On Representing Law without the State,” 68
Modern Law Rev. 1–24.

Santos, Boaventura de Sousa (2002) Toward a New Legal Common Sense: Law, Globalization
and Emancipation, 2nd ed. London: Butterworths. Ch 5.

——— (2006) “The Heterogeneous State and Legal Pluralism in Mozambique,” 40 Law
& Society Rev. 39–75.

Snyder, Francis (1996) “Law and Anthropology,” in Thomas, P., ed., Legal Frontiers.
Aldershot, UK: Dartmouth. Ch.5.

Tamanaha, Brian (2001) A General Jurisprudence of Law and Society. New York: Oxford
Univ. Press.

——— (2007–8) “Enhancing Prospects for General Jurisprudence,” 15 Univ. of Miami
International and Comparative Law Rev. 69–84.

——— (2008) “Understanding Legal Pluralism: Past to Present, Local to Global,” 30
Sydney Law Rev. 375–411.

Teubner, Gunther (1992a) “The Two Faces of Janus: Rethinking Legal Pluralism,” 13
Cardozo Law Rev. 1443–1462.

——— (1992b) “Regulatory Law: Chronicle of a Death Foretold,” 1 Social and Legal
Studies 451–475.

——— (1993) Law as an Autopoietic System. Oxford, UK: Blackwell.
——— (1997) “ ‘Global Bukowina’: Legal Pluralism in the World Society,” in Teubner,

G., ed., Global Law without a State. Aldershot, UK: Dartmouth.
——— (2004) “Societal Constitutionalism: Alternatives to State-Centred Constitutional

Theory?,” in Joerges, C., I-J. Sand, & G. Teubner, eds., Transnational Governance and
Constitutionalism. Portland, OR: Hart Publishing. Ch.1.

Twining, William (2003) “A Post-Westphalian Conception of Law,” 37 Law & Society Rev.
199–257.

Nobles & Schiff 295

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x


Richard Nobles and David Schiff are Professors in the Department of
Law at Queen Mary University of London. They have written together
extensively on diverse subjects over the last 20 years—for example, their book
Understanding Miscarriages of Justice (Oxford University Press,
2000). They are currently writing a book entitled Observing Law
through Systems Theory, which will be published by Hart in 2012. This
is a companion book to their earlier book A Sociology of Jurisprudence
(Hart Publishing, 2006). Both books apply Niklas Luhamnn’s systems
theory to law, as developed in his book Das Recht der Gesellschaft
(Suhrkamp, 1993). This major work was translated into English as Law as
a Social System (Oxford University Press, 2004), with Richard and David
as joint editors and contributors of the introduction.

296 Legal Pluralism and Systems Theory

https://doi.org/10.1111/j.1540-5893.2012.00489.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2012.00489.x

