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ormatively, democratic constitutions should

express how citizens want to govern them-

selves collectively. Little is known, however,

about how citizens’ constitutional preferences

can be elicited and aggregated in practice. An
intuitively appealing approach is to allow various forms of
popular participation during a constitution-making process,
including a popular vote to accept or reject the draft constitu-
tion (Fishkin 2011). Based on the Chilean experience with
democratic constitution making, this article identifies unan-
ticipated and previously unexplored distortions that can lead
to incongruence between the preferences of voters and repre-
sentatives regarding the extent and direction of constitutional
change.

Our study focuses on two factors. First, the composition of
the electorate might shift over the course of the process. One
possible reason is the changes in the rules governing participa-
tion. In Chile, voting was voluntary in the election of delegates
but mandatory in the constitutional plebiscite. Another possi-
bility is that the intrinsic motivation of individuals to partici-
pate may be weaker in the earlier, more procedural phases of the
constitutional process and stronger at the end, when voters
decide on the constitutional alternative. Consistent with these
effects, the participation of registered voters increased from
43.26% in the 2021 Constitutional Convention election to
86.02% in the 2022 plebiscite.’ The size of the electorate
increased 98.8% from one election to the next.

Second, in an environment shaken by intense social mobi-
lizations against the political and social status quo, the incen-
tive to demand radical change might be stronger at the
beginning of the process. For example, this may occur during
the election of convention delegates, when results are still
reversible, rather than at the end, when the final plebiscite is
held to ratify the constitution. This effect is magnified if voting
is voluntary for the election of the constituent body, when
people motivated to reform are the most likely to participate,
but becomes mandatory in the plebiscite to ratify the new text,
forcing those who are indifferent or opposed to reform to cast a
vote. The problem is that a progressive choice early in the
process would send potentially misleading signals to constitu-
tion drafters regarding the extent to which voters want to
depart from the status quo.

Constitutional and parliamentary elections data, delegate
votes during the constitutional convention, and an original
online survey with more than 3,000 respondents highlight the
joint influence of shifts in the composition of the electorate and

in the extent of change acceptable to voters on the outcome of
the constitutional process. Most delegates to the Constitu-
tional Convention resisted compromising with more conser-
vative or centrist delegates, which was consistent with their
interpretation of voter choices in the delegate elections. The
draft constitution that emerged was a significant departure
from the status quo and diverged significantly from the pref-
erences of the median voter in the final referendum.

CHANGES IN PARTICIPATION RATES AND COMPOSITION
OF THE ELECTORATE DURING THE CONSTITUTIONAL
PROCESS

On November 15, 2019, Chilean political parties agreed on a
process of constitutional change in response to massive, often
violent social protests against the social and political status
quo. In the October 2020 plebiscite, almost 80% of voters
supported adopting a new constitution by means of a fully
rather than partially elected convention. Voters elected the
delegates to the convention in May 2021. Nonpartisan dele-
gates predominated: 67% were independents. Correspondingly,
the percentage of seats of traditional right and center-left
parties was significantly lower than in the legislature at the
time: 23.9% and 16.1% of the seats in the convention and 46.4%
and 27.7% in the legislature, respectively. Among the 155 dele-
gates, there were 78 men and 77 women,; 17 delegates belonged
to indigenous communities.

The delegates drafted a constitutional proposal that signif-
icantly expanded social rights, decentralized power, strength-
ened the power of the legislature vis-a-vis the executive,
protected minorities, established gender parity, and allowed
citizens direct participation in policy making. In broad terms,
most of these changes responded to widely shared criticism of
the 1980 constitution (Negretto 2021). Yet, when the proposal
was submitted for popular ratification in September 2022, 62%
of the electorate rejected it.

Other studies of the constitution-making process in Chile
attribute this outcome to factors such as a vigorous campaign
against the constitution, changes in the relative popularity of
politicians who had endorsed and opposed it, and mistakes by
delegates—most of whom were political novices.” This study
focuses instead on systematic issues that are likely to arise in
any constitution-making process that involves citizens in dif-
ferent stages and across changing conditions.

One issue is the occurrence of significant shifts in those
who participate. The enormous variation in the composition
of the electorate in the Chilean case would not have mattered if
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the intrinsic motivation to vote were similar among those for
and against constitutional change. If this were the case, the
composition of the electorate would have remained
unchanged even as the participation rate doubled in the final
constitutional plebiscite. Instead, however, nonparticipants
early in the constitutional-process elections apparently were
much less in favor of change and much less progressive than
those who always participated.

We found direct evidence of a greater preference for con-
stitutional reform among those who participated early in the
process in an online survey in Chile with 3,017 respondents.
Participants in the survey were selected using a quota sam-
pling technique to resemble various relevant characteristics of

for the delegate election favored independent, female, and
indigenous candidates but did not predetermine the vote for
progressive candidates and parties.®

Table 1 presents evidence of a significant divergence in
voter preferences among the different elections.” It reports
results of ordinary least squares regressions for which the
dependent variable was the vote share of left-leaning candi-
dates minus the vote share of right-leaning candidates across
346 municipalities in the 2021 delegate election and the 2021
and 2017 parliamentary (deputies) elections.® The 2021 parlia-
mentary election was only a few months after the election
of delegates to the convention. The variable ranged from -100
to 100.°

Based on the Chilean experience with democratic constitution making, this article
identifies unanticipated and previously unexplored distortions that can lead to
incongruence between the preferences of voters and representatives regarding the
extent and direction of constitutional change.

the target population of interest: Chileans older than 18 and
allowed to vote by October 2020, when the first plebiscite to
authorize the replacement of the constitution was held.3 Those
who indicated that they did not vote in the 2021 election of
convention delegates but did vote in the 2022 plebiscite were
significantly more likely to reject the constitutional proposal
than respondents who voted in both elections.

Specifically, among the 2,641 respondents who voted in the
2022 plebiscite, 469 did not participate in the 2021 election of
delegates.* Of those who did not participate in 2021 and voted
in 2022, 80.4% cast a vote to reject the constitutional draft or
deliberately invalidated their vote. In contrast, of those who
voted in both elections, only 51% rejected the proposed con-
stitution or cast a null or blank ballot.> We found a similar
association between participation in the 2020 plebiscite and
rejection of the proposal in 2022.

COMPARING VOTER PREFERENCES: ELECTION OF
DELEGATES TO THE CONSTITUTIONAL CONVENTION
VERSUS PARLIAMENTARY ELECTIONS

One way to determine whether voters made unusually pro-
gressive choices in the delegate election is to compare their
delegate preferences with their choices in proximate parlia-
mentary elections. Of course, the choice sets of voters and the
stakes vary across the different elections; therefore, the com-
parisons are imperfect. Election rules also were different in
that the convention election allowed voting for lists of inde-
pendents, established gender parity in the distribution of
seats, and created reserved seats for indigenous delegates.
Nevertheless, the Constitutional Convention had a remit to
address—and, in fact, did address—issues ranging from gen-
der and the environment to pension reform that also were
salient in the 2021 parliamentary election. Thus, if voters
expressed their true preferences, their vote in the election for
constitutional delegates should be similar to their vote in the
subsequent parliamentary election. In addition, special rules
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The key independent variables were the two dummy vari-
ables for votes in the 2017 parliamentary election (i.e., deputies)
and in the 2021 convention delegates election. Estimated coef-
ficients indicate how much greater was the vote share of left-
leaning candidates in the respective election compared to the
omitted comparison group, the 2021 parliamentary election. All
estimates control for fixed effects by municipality.’® Other
controls included income per capita (log), the percentage of
the electorate that participated, the Gini index of income
inequality, the percentage of voters younger than 40, and the
percentage of women at the municipal level.**

The results reveal substantial partisan swings across elec-
tions. Specifically, compared to the 2021 parliamentary election,
the 2017 election increased the vote-share difference in favor of
left-wing candidates by approximately 26 percentage points, on
average, holding all else constant. However, the coefficient for
the 2021 convention-election variable shows that the vote-share
difference from the 2021 parliamentary election was much
larger: 53 percentage points. That is, the electorate that chose
the delegates to the Constitutional Convention exhibited a
much stronger preference for left-leaning candidates than the
electorate in the 2021 parliamentary elections. These results are
consistent with the conclusion that voters supported signifi-
cantly greater departures from the status quo in the Constitu-
tional Convention election than in the parliamentary elections
before and after it.

PROGRESSIVE DELEGATES DRAFTED A PROGRESSIVE
CONSTITUTION: PLURINATIONALITY

Especially given their lack of prior political experience, con-
vention delegates had ample reason to suppose that a progres-
sive constitutional proposal would be welcomed by Chilean
voters and little reason to believe that they had to compromise
with opponents of radical change (Larrain, Negretto, and
Voigt 2023). The constitutional process was triggered by
massive social protests in 2019; in 2020, an overwhelming
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Table 1

Difference in Vote Shares Relative to 2021 Parliamentary Election: Left-Leaning
Candidates Compared to Right-Leaning Candidates

(1) (2)
Regressors Vote Share Difference Vote Share Difference
2017 Parliamentary Election 26.83%%* 25.75%%*
(1.068) (3.014)
2021 Convention-Delegate Election B3} sl 53.98%#*
(1.211) (1.349)
Municipality Income per Capita (Log) —13.17*%*
(5.070)
Votes Cast/Registered Voters -0.162
(0.109)
Gini Index 10.28
(15.81)
Percentage of Voters Younger Than 40 -0.0410
(0.536)
Percentage of Female Voters -0.155
(0.333)
Constant —2.391%** 178.2%**
(0.645) (61.30)
Municipality Fixed Effects Yes Yes
Observations 1,038 1,038
Adjusted R-Squared 0.752 0.755
Notes: Numbers in parentheses are robust standard errors clustered by municipality.
*** p<0.01; ** p<0.05.
Table 2
Delegate Votes on Indigenous Collective Property Rights (Article 79)
AGAINST ABSTENTION FAVOR
Delegates
Indigenous Delegates 0 0 17
Independents (No Party Affiliation) 0 6 41
Left-Wing Parties 0 0 15
Independents with Left-Wing Party Affiliation 0 0 13
Centrist Parties 1 2 10
Independents with Centrist Party Affiliation 2 0 10
Right-Wing Parties 20 1 0
Independents with Right-Wing Party Affiliation 14 1 0
Totals 37 10 106

Note: Plenary vote May 4, 2022. Source: https://sala.cconstituyente.cl/.

majority of voters supported a process to write a new consti-
tution; and, in 2021, voters elected a large majority of left-
leaning delegates to write the new constitution. Consistent
with this history and with their stated preferences, convention
delegates drafted a document that—among other things—
declared Chile a plurinational state, guaranteed indigenous
groups access to their own judicial institutions, and recognized
property rights over their traditional lands. However, before
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the 2022 plebiscite, polls revealed that plurinationality—along
with the regulation of the health system and education—was
among the issues that elicited greatest concern among those
who considered rejecting the constitutional proposal.*>
Delegate voting on Article 79 recognizing the property
rights of indigenous peoples over their lands, territories, and
resources illustrates the impact of voter decisions in the
election of delegates. Voting data from the Constitutional



https://sala.cconstituyente.cl/
https://doi.org/10.1017/S1049096523000902

Table 3

Support for Plurinational State and Support for Constitutional Proposal

Support for the Constitutional Proposal in the 2022 Plebiscite

Support for Plurinational State Approval (%) Rejection (%) Null Vote (%) Total
Reject 231(25.98) 627 (70.53) 31(3.49) 889 (100)
Support 681 (68.17) 267 (26.73) 51(5.11) 999 (100)
Indifferent 246 (32.67) 431 (57.24) 76 (10.09) 753 (100)
Totals 1,158 (43.85) 1,325 (50.17) 158 (5.98) 2,641 (100)

Source: Authors' survey; see text.

Convention suggest that it would not have passed if voters had
chosen delegates the same way that they had selected legisla-
tors in parliamentary elections.

Articles required the support of two thirds of the delegates
in the plenary. As indicated in table 2, none of the right-
leaning delegates supported it. However, the 47 abstentions
and votes against were barely less than the one-third vote
share (i.e., 51 votes) needed to block approval. If the represen-
tation of right-leaning parties had been similar to that of the
existing or future Chilean Congress, Article 79 would not have
passed. Instead, the articles approved by the delegates closely
reflected the preferences of voters as they had expressed them
in the election of delegates in 2021.

Given the publicity surrounding the convention proceed-
ings, Chileans were aware of the decisions that delegates
were making before the draft proposal was finished and of
the internal conflict. Coincidentally, popular support for the
new constitution declined during the drafting process. On
March 13, 2022, a few days after the plenary began to vote on
the first reform proposals from the thematic committees,
representative polls showed that 31.8% would be inclined to
reject it. By the end of July, after the convention had
submitted its final draft, opposition had deepened: 50% of
respondents were willing to reject and only 37% to approve
the draft.”

Data from our online survey echo the polling results.
Table 3 compares respondent positions on the constitutional
proposal with the declaration of Chile as a plurinational state.
Only 20.1% (267) of those who rejected the constitutional
proposal supported plurinationality compared to 58.8% (681)
of those who approved it.

CONCLUSION

Our analysis in this article suggests that neither the composi-
tion of the electorate nor the incentives of voters to support
deep institutional changes were constant during the course of
the process. Early in the process, these factors shaped an
electorate that expressed significant support for a radical
repudiation of the status quo. By the end of the process,
however, voters who were less enthusiastic about reform in
general and radical transformations in particular participated
in greater numbers. Therefore, although the delegates to the
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Constitutional Convention produced a constitutional pro-
posal that was consistent with the apparent will of the elec-
torate that chose them, it turned out to be more progressive
than the preferences of the median voter of the electorate that
finally decided whether or not to approve it.

This brief account of Chile’s experience with constitutional
reform points to a broader program of research. In a world in
which citizens express increasing disappointment with the
performance of democracy and demand profound changes, it
is crucial to understand how the factors that led to the
disconnect between citizens and their representatives in Chile
can affect similar reform efforts in other countries. In addition,
given the growing importance of electoral support for fringe
candidates and extreme platforms, it is worth exploring the
extent to which protest voting in the election of constitution
makers might widen the gap between the constitutions that
convention delegates propose and those that the electorate is
willing to accept. We are addressing these issues in a forth-
coming study.
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NOTES
1. Data from Servicio Electoral de Chile.
2. See Piscopo and Siavelis (2023) and Aleman and Navia (2023).

3. The Social Studies Direction of the Pontifical Catholic University of Chile
conducted the survey for us, using an online panel from Netquest. The panel
approached the distribution of the target population in the country using data
from the National Statistics Institute to determine quotas based on gender
(50% male and 50% female); age (28% between 18 and 30, 40% between 31 and
49, and 32% between 50 and 70); geographic location (13% north, 21% center,
24% south, and 43% metropolitan region); and educational level (24% basic,
47% secondary, and 29% university). The survey was part of our research
project, “How Are New Social Pacts Constructed: An Analysis of Decisions by
Delegates to the Chilean Constitutional Convention and of Voter Attitudes
Toward the Convention Proposal” (Inter-American Development Bank 2022).

4. Of the total, 376 respondents did not vote in the 2022 plebiscite.

5. The median respondent in the online sample was more inclined to support the
proposed constitution than the median voter in the electorate at large. It
therefore is less likely that abstainers among the survey respondents were more
prone to vote against the constitution than abstainers in the general electorate.

6. Also note that during 2021, the potential effects of the COVID-19 pandemic
were relatively constant.

7. This analysis draws on our research project, “Who Did Voters Select in the
Delegate Elections for the Chilean Constitutional Convention 2021—2022?”
(Inter-American Development Bank 2021). For replication data of table 1, see
Keefer and Negretto (2023).

o)

. Delegates were coded as left (right) if their party or candidate program
indicated opposition (support) for free markets. Absent a clear position on
this dimension, they were coded as left (right) if they were for (against)
strengthened rights for minority and excluded social groups.
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9. It excludes the vote shares of indigenous candidates. This leads to a
downward bias in the estimated vote share of left-leaning candidates
because most indigenous delegates were strongly left-leaning.

10. We use the term “municipality” to translate the Chilean designation,
comuna.

11. Municipality income per capita and the Gini index data are from Encuesta
Caracterizacién Socioecondémica Nacional, 2017 and 2020, Ministerio de
Desarrollo Social y Familia. The other variables were obtained from Servicio
Electoral de Chile.

12. See www.df.cl/economia-y-politica/actualidad/a-un-mes-del-plebiscito-el-
rechazo-mantiene-ventaja-sobre-el-apruebo-una. A poll taken after the pleb-
iscite reported that plurinationality (along with organization of the state)
was one of the issues in the draft that respondents considered as the most
important to vote for rejection. See www.cepchile.cl/encuesta/encuesta-cep-
n-88.

13. See www.decidechile.cl/articulos-blog/encuestas.
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