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Sexual Violence, Victim Advocacy, and Republican
Criminology: Washington State’s Community
Protection Act
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This article focuses on the Community Protection Act (CPA), the State of
Washington’s legislative effort to control sexual violence, and on the victim
advocacy groups that played a prominent role in this effort. It is argued by
some, most recently by republican criminologists, that victim advocates serve
democratic ideals and introduce into criminal process important values and
interests that are neglected by professionals. Others argue that victim advocacy
tends to promote punitive policies that empower the state, jeopardize constitu-
tional rights, and divert attention from causes to symptoms. The evidence gath-
ered in this research lends credence to the critics of republican criminology.
Victim advocates were not reliable carriers of republican values in their strenu-
ous support of the CPA, the central provisions of which reduce civil liberties
and promote exclusion rather than reintegration.

n 1989 the State of Washington passed a complex and con-
troversial piece of legislation directed against sexually violent of-
fenders. Three elements of the Community Protection Act
(CPA) stirred up controversy, but most of the heat was generated
by its “sexual predator” provisions:
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1. Sentencing: Penalties for crimes of sexual violence are in-
creased by the legislation, which also extends its reach to
include acts that are not in themselves sex crimes but are
linked to such crimes.

2. Registration and Notification: Sexual offenders who are re-
leased from custody after serving their terms are required to
register with the police, and the communities in which these
offenders choose to reside may be notified of their presence
if it is concluded that the individuals are dangerous and
likely to reoffend.

3. Sexual Predators: Offenders who have been “convicted of a
sexually violent offense” and have served their terms may be
subjected to a civil action in which a “court or jury” deter-
mines whether they are “sexually violent predator(s).” If so,
they are to be incarcerated until such time as it is con-
cluded, in a subsequent civil action, that they are no longer
dangerous.!

Critics complained that this act went beyond simply taking a
tough stand against sexual violence. They charged that the act
introduced preventive detention for “sexual predators” and was
likely to foment vigilante justice by notifying the community of
the presence of convicted sex offenders.

Victim advocacy groups played a prominent role in the for-
mulation and the passage of the CPA. Accordingly, the CPA pro-
vides an opportunity for an empirical contribution to a lively,
and largely speculative, debate on the impact of victim advocacy
on crime control politics and policy. On one side of this debate
are republican and some feminist criminologists. They are sym-
pathetic to victim advocacy, because they see victims as natural
spokespersons for republican/feminist values and policies. On
the other side are a diverse array of civil libertarians, just desert
theorists, and others who see victim advocacy and/or republican
criminology as a threat to the integrity of the criminal process.

We first examine the debate over victim advocacy and then
reconsider the Community Protection Act in terms framed by
that debate. This preliminary analysis reveals that the CPA on its
Jface lends credence to the opponents of victim advocacy and, in
particular, to their claims that victim advocacy is associated with

1 This provision applies to any person who has committed “a sexually violent of-
fense,” who appears to be “a sexually violent predator,” and whose sentence is about to
expire. Under these circumstances, a petition may be filed by the prosecuting attorney in
the county where she or he was convicted (or by the attorney general of the state). If a
Jjudge decides that there is probable cause, the judge may order that the person be con-
fined and examined by someone “professionally qualified to conduct such an examina-
tion.” The next step is a trial (with jury if demanded by any of the parties) in which the
determination that the person is a sexually violent predator must be established beyond a
reasonable doubt. At all stages the person is entitled to counsel. A sexually violent
predator is someone who has committed one of a specified number of sexually violent
offenses, suffers from a “mental abnormality or personality disorder which makes the per-
son likely to engage in predatory acts of sexual violence, and is unknown to the victim or
who cultivated a relationship with the victim primarily for purposes of victimization.”
Community Protection Act 1990, 1990 Wash. Laws 1002.
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just those punitive and statist values that republicans and their
feminist supporters reject.

We then go on to ask how well this apparent association be-
tween victim advocacy and punitive and statist values stands up to
careful scrutiny. The inquiry entails an examination of the values
and the policy preferences of Washington State’s victim advo-
cates (part II); a determination of just how much influence vic-
tim advocate had on the final formulation of the Community
Protection Act (part III); and a look at the implementation of
CPA in order to move the analysis from the law on the books to
the law in action (part IV).

By and large our research is supportive of the views of the
opponents of victim advocacy. At the heart of our findings are
the incident-driven concerns and punitive priorities of the victim
advocacy groups. To some extent, this generalization may mis-
represent the intentions and overstate the influence of victim ad-
vocates. Victim advocacy groups were not exclusively and uncompro-
misingly punitive. Nor were their concerns only short term. The
picture we paint reveals, for example, a commitment to preven-
tion as well as to punishment. It was, however, more expedient
for politicians to respond to the victims’ punitive than to their
preventive impulses. This is, in part, because victim advocates
and legislators were to some extent trapped in a punitive ethos of
their own making. While victim advocates thus emerge as both
players and pawns, the net effect of victim advocacy is, we con-
clude, substantially problematic for republican/feminist values
and for sound crime control policy as well.

These findings are based primarily on interviews with many
of the major figures in the process leading to passage of the
Community Protection Act. We conducted 15 one- to two-hour
semistructured interviews during the spring and summer of 1992.
Our respondents included 5 leaders of victim advocacy organiza-
tions, 7 members of the state legislature, a mental health profes-
sional, the legislative representative of the American Civil Liber-
ties Union, and a law professor who, as a key member of
Governor Booth Gardner’s Task Force on Community Protec-
tion, took the lead in drafting the legislation. Among the 24
members of the bipartisan task force were victim advocates, legis-
lators, criminal justice and mental health professionals, as well as
judges and lawyers; we interviewed 8 of the 24 task force mem-
bers. Taken together, these interviews provide access to both the
aspirations of victim advocates and to their influence within the
task force and in the legislative process. We also consulted news-
paper and documentary sources as well as the criminological
literature on sexual violence. Our analysis of the criminological
research is important, because the task force claimed that the
final formulation of the CPA was derived from the best available
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research rather than from pressures exerted by the victim advo-
cates. We test that claim and find it suspect.

I. The Debate over Victim Advocacy

Republican Criminology and the Case for Victim Advocacy

The rudimentary case for victim participation in the criminal
process is simple and straightforward. In the first place, only vic-
tims can fully appreciate the social and personal costs of crime.
Second, victims introduce into criminal process values and inter-
ests that are regularly neglected by the policy professionals. A
more theoretically sophisticated case for victim participation can
be derived from what has been called “republican criminology.”

Republican criminology has been recently formulated by
John Braithwaite and Philip Pettit (Braithwaite & Pettit 1990;
Braithwaite 1989, 1991a, 1992). At the heart of republican crimi-
nology is the search for dominion. Republicans believe that do-
minion can be enhanced by honoring the concerns and encour-
aging the participation of victims while minimizing the role of
the state in criminal sanctions.

Dominion for republicans is anchored in the distinction be-
tween subjective freedom and objective freedom.

[B]eing objectively free from interference (as in the liberal con-

ception) is not enough; we must also subjectively be free of fear

from interference. Dominion is the condition where we enjoy

such subjective freedom because it is a condition of living in a

world where we enjoy the assurances of full citizenship.

(Braithwaite 1992:12)2
To be truly free in the republican sense, one must feel free. Con-
sider, for example, the general situation of minorities or the spe-
cial circumstances of women threatened by domestic violence.
Insofar as they have reason to believe that they will be subjected
to police harassment or neglect, they cannot be free in the re-
publican sense. Dominion entails credible assurance that victimi-
zation will be taken seriously by fellow citizens and/or the state—
that, in short, victimizers cannot act with impunity.

For two distinct but related reasons, the state is not, accord-
ing to republican criminology, a reliable agent of dominion. In
the first place, dominion is driven by “an intersubjective set of
assurances of liberty.” It follows, therefore, that the authentic in-
terpreter of dominion cannot be the state but must be the ag-
grieved citizens themselves. Second, for republican criminology
the state looms as a major threat to dominion. Braithwaite points

2 We think it would better capture the spirit of the enterprise to distinguish between
the formal (or negative) guarantees of liberalism and the substantive (or affirmative)
guarantees of republicanism. Substantive (or affirmative) guarantees of basic benefits are,
in the republican view, the hallmark of full citizenship.
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out, for example, that it would be inconsistent with the principles
of republican criminology to act against a soldier who refuses to
fight in an unjust war—presumably because this act of civil diso-
bedience is itself an assertion of dominion (Braithwaite 1991a).

Braithwaite and Pettit’s search for a more reliable agent of
dominion than the state leads them to grassroots social move-
ments in general and to victim advocacy groups in particular.
The appropriate role of these social movements is not so much
to alter state policy as to reduce the role of the state. “[C]onduct
should never be criminalized unless we can be confident that its
criminalization will increase dominion (the republican concep-
tion of liberty) in the community” (Braithwaite 1991b:8).
Braithwaite asserts without equivocation that republican crimi-
nology aims at reducing the number of behaviors that are
criminalized.

On a more positive note, grassroots social movements are
supposed to articulate grievances that imperil dominion. That
process entails the “organization of community disapproval” and
the focusing of disapproval on those who are doing harm (p. 16).
In part, this preference for grassroots action is normatively de-
rived from republican value preferences for genuine empower-
ment. But Braithwaite also presents some evidence indicating
that grassroots activism does actually work as an agent of republi-
can values in the criminal process. He is impressed by the
counterhegemonic power mobilized by social movements.
“Crimes of domestic violence were not counted very seriously by
patriarchal police forces prior to the social movement against do-
mestic violence that gained momentum in the mid-1970s” (p.
18). The movement against drunk driving provides another ex-
ample.

What emerges is a sense of, and a preference for, grassroots
action by victim advocates and others as an alternative to formal
sanctions invoked by the state. Braithwaite argues that authentic
community disapproval provides more effective crime control
while at the same time enhancing dominion for both the victim
and the offender:

[T]he republican is more concerned with symbolic victories

than with tangible changes to state policies. The republican

analysis is that crime rates are more responsive to patterns of
community disapproval of crime than to state enforcement pat-
terns. So it is the symbolic victory for the hearts and minds of
citizens that is more important than securing tangible changes
to state criminal justice practices. (P. 26)
Working through individual conscience, community disapproval
can promote crime prevention. Where crime prevention efforts
fall short, the shame engendered by community disapproval can
promote true repentance and thus reintegration of the offender
into society (p. 35). Whereas the state can only administer pun-
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ishments—negative acts of rejection that stigmatize and ex-
clude—the community can take positive steps to encourage of-
fenders to rejoin society as contributing members and as law-
abiding citizens.

The foregoing suggests why republican criminology is finding
support among feminist criminologists (Braithwaite & Daly
1994). Braithwaite and Pettit have been consistently attentive to
violence against women in developing their theory of republican
criminology. Moreover, insofar as empirical evidence has been
deployed, it has been drawn from what are primarily the efforts
of women’s groups to turn the tide against spousal abuse and
drunk driving. Finally, their preference for shaming and reinte-
gration rather than incarceration is consistent with the “ethic of
care,” which, as Daly (1989:6) points out, is associated with values
affirmed by some feminists. As we indicate below, however, there
is also some tension between feminists and republicans.

The Case against Victim Advocacy

The opponents of victim advocacy are not drawn together
under a theoretical umbrella comparable to republican criminol-
ogy. They are a diverse group including civil libertarians, just de-
sert theorists, and others not readily identifiable with any general
theory. They do, however, agree on at least two things:

1. Victims and their advocates tend to mobilize around inci-

dents that are both horrifying and aberrational.

2. The climate of opinion generated by such events, as well as

the attitudes of the victims and their advocates, is likely to be
conducive to punitive policy responses.3
From this starting point two different kinds of concerns emerge.

One line of thinking emphasizes the overall tendency of
these circumstances to add dangerously to the power of the state.
Civil libertarians worry about the temptation to take short cuts
through constitutional rights (Boruchowitz 1992:831-32). Robert
Elias (1990) thinks of this tendency in terms of manipulation
rather than temptation. He argues that victim advocacy groups
are, in effect, coopted by conservatives on behalf of punitive poli-
cies (pp. 242-47). The result, according to Elias (1986:229-45),
is to divert victims from their true interest in preventing crime
and thereby reducing victimization to the seductive but largely
ineffectual celebration of punishment.

The other set of objections focuses on the atypical circum-
stances that give rise to victim advocacy. Albert Reiss (1981:225)

3 These concerns were foreshadowed by Edwin Sutherland’s pioneering work in
“The Diffusion of Sexual Psychopath Laws” (1950). His claim that sexual psychopath laws
are largely brought about by public opinion and media coverage is supported by the
evidence presented here on the Washington State Community Protection Act. Sutherland
stated (at 143) that “these laws are customarily enacted after a state of fear has been
aroused in a community by a few serious sex crimes committed in quick succession.”
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worries about a serious mismatch between problem and policy
insofar as policy decisions are driven by the misconceptions and
exaggerations derived from aberrant, inflammatory events. Just
desert theorists have a related concern stemming from their
commitment to proportionate and uniform punishment mea-
sured by the criminal act. Thus, Andrew Ashworth and Andrew
von Hirsch (1993:88) worry that victims may well push for and
achieve disproportionate sentences.*

The Community Protection Act of 1989 and Republican Values

The results of victim advocacy in Washington lend more
credence to the fears of its opponents than to the hopes of its
republican and feminist supporters. Certainly, the CPA is at odds
with republican values in two discrete and readily apparent ways.
Recall that the CPA increases both the reach of the state and the
force brought to bear on offenders. Not only are penalties in-
creased for sexual offenses (parts VII and IX), the CPA also in-
cludes in the category of sexual offenses crimes such as residen-
tial burglary and arson that are deemed to be “sexually
motivated” (part VI).

In the second place, the police registration, community noti-
fication, and sexual predator provisions of the CPA reduce the
likelihood of reintegration. Police registration and community
notification single out released sexual offenders and subject
them to official and unofficial surveillance, which is more likely
to lead to exclusion than to reintegration. The same thing can be
said of the sexual predator scheme, which locks away sexual of-
fenders who have already served their sentences. It is true that
treatment is to be made available to sexual predators (as well as
to other sexual offenders), thus providing some reintegrative po-
tential. There is, however, little optimism that treatment will
work for sexually violent offenders and certainly not for the hard
cases targeted by the sexual predator provisions. As we shall soon
see, these measures were, for the most part, embraced by victim
advocates because of, not in spite of, their exclusionary conse-
quences.®

4 Only the just desert theorists directly join issue with republican criminology, but
victims are incidental to that debate. The essential objection of advocates of just deserts to
republican criminology is to reintegrative sentencing itself, which is seen as necessarily
disproportionate to the crime and thus by definition unfair.

5 Not only does the CPA work at cross-purposes to republican criminology, it also
amounts to the kind of retreat from just desert theory that Ashworth and von Hirsch
(1993) predicted. In 1981 the Washington State Legislature adopted the Sentencing Re-
form Act (SRA), which mandated presumptive sentences for each offense calibrated by
the seriousness of the crime and the criminal history of the offender. The SRA also cre-
ated a Sentencing Guideline Commission (SGC) and charged it with responsibility for
specifying these presumptive sentences. The moderate guidelines the SGC initially
adopted were in keeping with its mandate but soon became the target of victim advocates
and others, including influential political leaders. Wash. Rev. Code 9.94A.430-460.
Sentences are “presumptive” in that judges may depart from the specified range when
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II. Victim Advocacy: From Dominion to Exclusion

The victim advocates interviewed for this project, the leaders
of two groups that spearheaded the political struggle resulting in
the Community Protection Act, were a diverse collection of
women with victimization as their only common bond. For the
most part, this victimization was indirect, often stemming from
what had befallen a close relative. The one exception is Trish
Tobis, who is now a paraplegic as the result of being shot by a
babysitter’s boyfriend.6 Ms. Tobis is also an exception in that her
victimization was not sexual. Among the others were the mother
of a small boy whose penis was severed, the mother of a social
worker who was murdered and raped, and the close relatives of
others who suffered from serious crimes of sexual violence, such
as the rape and assault of a 14-year-old sister.

Whether direct or indirect, the victimization of these women
did lead them toward a key republican value. Although the word
dominion never came up in these interviews, it is difficult not to
interpret what they had to say as a search for dominion in the
form of a more responsive criminal justice system. When, how-
ever, the discussion turned from ends to means, it was equally
clear that these victim advocates unequivocally rejected the rein-
tegrative policies of the republicans.

The Search for Dominion

While the initial victimization was a necessary step toward vic-
tim advocacy, it was not perceived to be the real reason for be-
coming active. What seemed to count was the realization that the
criminal justice system was unfair to victims. As Trish Tobis put it:

It was like a wakeup call. Prior to being a victim when I talked
about the criminal justice system I thought of it as that you’re
innocent until proven guilty and there are various due
processes that you follow. And some guilty people go to jail . . .
and this is the best system that we’ve come up with so far. But
when I became part of that process, I realized that it was a crimi-
nal [her emphasis] justice process and there was no room, ac-
cording to the court’s interpretation, any place, for the victims
to assert their rights. . . . It was not Charles Harris versus Trish
Tobis. It was Charles Harris versus the state.

All those interviewed were sympathetic to the often-heard criti-

cism of the criminal justice system as being too sensitive to the
rights of criminals and not sensitive enough to the rights of vic-

they find “substantial and compelling reasons” for an exceptional sentence. For three
crimes—murder in the first degree, assault in the first degree with intent to kill, and rape
in the first degree—no exceptions are permitted to the specified minimums.

6 The respondents we identify consented to our use of their real names. Trish Tobis
was interviewed on 1 May 1992, and the excerpts quoted here are taken from that inter-
view.
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tims. The exact grievances against the criminal justice system,
however, varied rather widely among our respondents. One set of
grievances concerned the prosecution and sentencing of the of-
fender. Here the main complaints were that the offender had
gotten off too lightly and/or that the victim had been treated
callously. But even when there were no concrete complaints
about the process or any dissatisfaction with the outcome, there
was a sense that victims were somehow out of the loop.

Trish Tobis felt that she had been well treated: her assailant
had been caught and tried expeditiously and his sentence had
been appropriate. Still, there was an elusive and subtle sense of
alienation.

I felt [long pause] I'm trying to search for the right word.
There’s no connection between the crime and me. The crime
happened to me but it was the state prosecuting this man. And
in a sense I was their star witness and I really helped the case.
But I didn’t feel a part of it. And it was not because the victim
advocate that worked with me or the prosecutors did not com-
municate with me. I can’t say that at all. From the word go
everything worked together. But I still didn’t feel like— . . . I
was just a piece of evidence. And I wasn’t treated that way. I just
felt that way.

For both Ida Ballasiotes and Helen Harlow the grievance was
clearer,” and it did not relate to the prosecution of their chil-
dren’s assailants but was due to the failure of the system to pro-
tect their children in the first place. Thus, Ms. Ballasiotes tried to
figure out why the manifestly dangerous man who had attacked
her daughter was allowed to participate in a work-release pro-
gram.

The letters I got back from elected officials and those in charge
of certain programs within the correctional system were all
pointing to other people—*it really wasn’t our fault, it was this,
this and this.” The Governor’s letter said, “Well, had this per-
son been sentenced today under our new sentencing scheme,
he would only have served 8% years with the first previous
crimes and, since he had already served 12, we felt we had to let
him out.” When you think of that in context of what he did
before, his record in jail and the crimes he has committed
since, it was just not an acceptable answer. And that’s where all
this started, I suppose.

Not only was something obviously wrong, it was apparent that
nobody would acknowledge the problem or take responsibility
for looking into it or for taking corrective action. Here was a
flawed, nonresponsive, and irresponsible system that had de-
prived her of her daughter by allowing a known, dangerous felon

7 Helen Harlow was interviewed on 15 May 1992; Ida Ballasiotes was interviewed on
24 April 1992; Trish Tobis was interviewed on 1 May 1992.
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to circulate freely and then had denied that it would have been
possible to do otherwise.

Taken together, these stories provide us with an implicit
sense of what the crusade for victim rights is all about while at the
same time making it clear that victim advocacy has become a
principal way of coping. Victim advocacy gives meaning to the
tragedies that have changed the victims’ lives. The victims and
their advocates have organized to provide solace and support to
other victims, and they have organized politically to force society
to take corrective action. Thus, the theme of dominion appears in
two distinct ways.

First, there is the search for personal dominion in these
women’s determination to regain control of their shattered lives.
They wanted to be heard and thus resented the condescending
way political leaders initially responded to their efforts. Accord-
ing to Ida Ballasiotes,

There was an attitude that I found very patronizing. “Oh, aren’t

you courageous.” And I thought, courageous has nothing to do

with it. That was so far from my mind and it irritated me that

was their perception. It was like being patted on the head and

sent on your way.
Consequently, these victim advocates took particular satisfaction
in the prominent role they ultimately played on the task force
that formulated the CPA and in bringing pressure to bear on
legislators to ensure its passage. Ida Ballasiotes and other activists
attended the House voting sessions and, according to the Los An-
geles Times (10 May 1990, p. A-31), threatened to publicize names
of those voting against the bill. And from conversations with
Helen Harlow and Ida Ballasiotes, it was clear that they have got-
ten great satisfaction out of their continued pressure on legisla-
tors who had believed that they could satisfy victim advocacy
groups once and for all with the CPA.

There is a second and broader set of concerns driving the
victim advocates, concerns that resonate particularly well with re-
publican values. Certainly, all three of the victim representatives
on the Governor’s Task Force, Helen Harlow, Ida Ballasiotes,
and Trish Tobis, were impressed by the extent to which their ex-
periences and their grievances were typical of the suffering of
others throughout the state. In promoting policy change, there-
fore, they clearly believed that they were striking a blow for pub-
lic safety and especially for the most vulnerable members of soci-
ety (i.e., women and children) whose lives were haunted by the
threats and/or memories of victimization. Thus, by organizing a
grassroots social movement, they have in one sense followed the
path prescribed by republican criminology.

Moreover, again in keeping with the concerns of republican
criminology, they blamed a callous and unresponsive state. They
believed that much of the suffering was gratuitous, the result of
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the state placing its own bureaucratic concerns ahead of public
safety. As Ida Ballasiotes put it:
Corrections’ main concerns are population management. OK?
That’s their focus. And how that’s maintained is pretty casual.
They move people here to here, they know when they come
what day they’re going to be released; so many will have to go
to work release; so many will have to go into community super-
vision, etc., etc. . . . We’ve looked at the goals of the Sentencing
Reform Act, and to protect the public was number 4 out of 5, I
believe. I had one phrase that I had particularly put into the
Community Protection Act and it was that when parole deci-
sions are made, public safety is one of the major criteria. I
didn’t think one even had to say that. And I was talking to the
head of the Parole Board. She said, “You changed the way we
do business.” I said, “What do you mean?” “Well, now we have
to take public safety into account.” I said, “You mean, you
hadn’t been?” I mean, that just astounds me. We get used to
expecting a certain level of security and safety, to think that
people out there are doing the right thing. And it’s just not
that true. I'm sorry.
So the overriding objective of victim advocacy is to make the state
more attentive to the public safety of its most vulnerable citi-
zens—again a classic example of what Braithwaite calls for from
republican social movements. But from this point on, the conso-
nance between victim advocacy and republican criminology be-
gins to weaken.

The Rejection of Reintegrative Policies

Simply put, victim advocates oppose reintegrative measures.
They believe that sexual criminals, especially the worst of them
(“sexual predators”), are driven by their compulsions and thus
bound to reoffend. Accordingly, victims and potential victims
cannot feel safe if such people are released into the community.
Exclusion thus promotes dominion. Ida Ballasiotes puts it this
way:

Well, you know, people keep saying that you cannot predict fu-

ture dangerousness. But if you look back on some of these his-

tories, you can probably do that. I think you can with a fair
amount of certainty. I mean, again, if some guy turns himself
around, fine, but I don’t like the odds myself.
The other victim advocates voiced similar sentiments. What they
liked about civil commitment was not that it provided treatment
but that, because treatment would not work, most if not all
predators would remain incarcerated for the rest of their lives.

The same kind of tension between republican values and the
policies favored by victim advocates emerges with respect to com-
munity notification. Community notification can, on the one
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hand, be seen as promoting dominion. Trish Tobis was a particu-
larly forceful supporter of community notification:

The one part that I feel the best about is the community protec-
tion notification regarding sex offenders. Now I know that
some of the offenders that are labeled sex offenders will never
go on to commit another offense again and they will still have
to register. But there is a greater sense, a perception of the
community having a greater sense, of knowledge about there’s
an individual in their community. . . . I can’t make the world a
better place, but I can at least provide information so that peo-
ple can decide for themselves what they want to do.

Ida Ballasiotes is more ambivalent about offender registration
and community notification because of what she refers to as the
“vigilante quality” of those provisions:

There’s the provision for community notification when some-
one is released, and I can see that at some level. It disturbs me
when I see people, citizens, going around and plastering pic-
tures up of this guy and going from door to door and saying,
“Hey, you know there’s a sex offender in your neighborhood.”
At that point, I don’t know and they don’t know that someone
hasn’t gotten their life together. OK? Chances are, it would be
rare that they did, and didn’t reoffend, but I don’t like the vigi-
lante quality that sometimes comes up. The first time that they
notified one in Tacoma, and again back to the press—I could
break their necks sometimes. TV cameras, right over there in
that house, and you think. . . . You know, if nothing else, we
wanted to be very responsible about what we did and, to me,
that’s not responsible and I don’t like that, I don’t like it at all.

Helen Harlow who, like Trish Tobis, sees community notification
as essential, believes its main value and likely effect will be to
keep dangerous offenders at a distance from the community.

There was a strong determination among all the victim advo-
cates to increase the penalties for crimes of sexual violence. The
specific target of victim advocates was Washington’s Sentencing
Reform Act (SRA). Victim advocates rejected the moderate
sentences of the SRA and lent their support to what has been a
successful effort to increase penalties. Despite substantial in-
creases, including those mandated by the CPA, there is a contin-
uing interest in going further. Indeed, Ida Ballasiotes has gotten
herself appointed to the Sentencing Guidelines Commission with
that goal in mind:

It would probably work better if in the standard sentencing that

those crimes were probably at a higher level and not plea-bar-

gained down and all that stuff. That was one reason for wanting

to be appointed to the Sentencing Guidelines Commission.

And I always wondered, I said, “How did you arrive at these

sentence ranges . . . ?” And I always thought there was some-

thing magical about this, that a great deal of thought went into

the mathematical calculations and they said, “Well, we went
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around and we asked everyone who was working on this if that

sounded reasonable.” And they said, “Yeah, sounds all right to

me.”8
Another concern was the Special Sex Offender Sentencing Alter-
native (SSOSA), which provides suspended sentences with spe-
cial conditions attached for some first-time sex offenders.
Although SSOSA can reasonably be seen as an effort toward rein-
tegration, the victim advocates have been very suspicious of the
SSOSA program.

The picture of victim advocacy that emerges from our inter-
views is more diverse, nuanced, and thoughtful than some critics
have suggested. This was not a homogeneous group of conserva-
tives with a purely punitive approach to the problem of sexual
violence. On the one hand, there was an uncanny consonance
between the way these victim advocates and republican criminol-
ogists Braithwaite and Pettit diagnosed the problems of the crim-
inal justice system. Once the focus shifted from diagnosis to treat-
ment, however, victim advocates supported, albeit not
exclusively, just the kind of intrusive state and exclusionary poli-
cies feared by the opponents of victim advocacy and rejected by
republicans and their feminist allies.

It remains to be seen just what impact victim advocates, with
their complex mix of value and policy preferences, had on the
political process. More speculatively, we ask what is to be learned
from this one legislative event about the long-term influence of
victim advocacy. Briefly put, we shall see that victim advocates in
this instance were clearly players, not mere pawns, in the legisla-
tive game. The legislators did, however, respond selectively to the
victim advocates, and it was easier to find punitive than republi-
can common ground. As to the long-term influence of victim ad-
vocacy, our findings suggest that victims are more likely to be an
episodic than a continuing political presence.

ITI. Victim Advocacy in the Political Process

Victim advocates, legislators, and the report of the Gover-
nor’s Task Force all claim that the Community Protection Act is
anchored in solid criminological research. This is, however, at
best contested terrain. As Norval Morris (1992) argued, the kind
of civil commitment procedures that are embodied in the sexual
predator provisions have proven ineffective and repressive—in-
deed, more likely to cause harm than to do good. Even the Wash-
ington State Psychiatric Association (WSPA) has pointed out sev-

8 There is a connection between Ida Ballasiotes’s ambivalence about community
notification and her interest in tougher sentencing. The community, perhaps prodded by
the media, is not to be trusted because of a tendency to indulge in vigilantism. Accord-
ingly, the more attractive, but decidedly nonrepublican, choice is to rely on a reformed
state to impose tougher sentences.
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eral deficiencies in the CPA. For example, one major deficiency
is that the “Task Force created and defined a new mental disor-
der, ‘sexually violent predator’, declaring it to be either a form of
mental abnormality or a new type of personality disorder” (Rear-
don 1992:849). Our analysis of the relevant literature, presented
below, indicates that the criminological case for the CPA is weak
across the board.

The passage of the CPA does, however, attest to the way vic-
tim advocacy groups can transform public indignation into pow-
erful, indeed irresistible, political pressure. Most insiders would
probably agree with Gary Nelson, chair of the Senate Law and
Justice Committee, who was quoted by the Seattle Times (25 Jan.
1990, p. C-6) as saying that the bill was “for the victims of the
crimes” and that it was a “tribute” to them. There is virtually com-
plete agreement that the victim advocates made their case con-
vincingly and played their cards skillfully at every stage of the
process. Their interventions were influential in shaping the pro-
posal that emerged from the Governor’s Task Force and that was
adopted largely intact by the legislature.

The experience also suggests some limitations in the political
capabilities of victim advocacy groups. If the victim advocacy
groups are, in effect, the voice of victimization, there would seem
to be some built-in limits to what can be expected from them.
While there will always be victims, only rarely does victimization
provide the fertile political soil in which victim advocacy can
flourish. Thus, the influence of victim advocacy may be inextrica-
bly linked to, and limited by, sporadic outbursts of public anger.
If so, can victim advocates really establish the kind of continuing
presence that would make them major and reliable players in for-
mulating and implementing crime control policy?®

Victim advocates are not oblivious to the problems of making
their voices heard on a continuing basis. They are, however, in-
clined to interpret the situation differently. On the one hand,
they believe that this is all part of a learning experience and that
they are becoming ever more effective politically. On the other
hand, they see many of their problems as matters of politics as
usual, such as the difficulties that all interests face in getting the
legislature to fund programs adequately, especially in times of
tight budgets.

9 A Superior Court judge in Seattle recently berated prosecutors for bending to
public pressure in a sentencing proceeding for two young men who had tortured and
killed a pet donkey. In declining to give the exceptionally heavy sentence requested by
the prosecutor, the judge reported that he had received hundreds of calls and letters
asking for harsh punishment. In contrast, he noted that neither the public nor the prose-
cutor had shown such concern in the case of a young man to whom the judge had given
an exceptionally harsh sentence earlier in the day. That man had been convicted of ab-
ducting a 16-year-old girl, “beating her, ripping her clothes off, slitting her throat from
ear-to-ear and throwing herinto a .. . . dumpster where he and his friends thought [mistak-
enly] that she would die” (Stevens 1992).
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Criminological Research and Sexual Violence

Victim advocates and legislative leaders who played promi-
nent roles in formulating the CPA mentioned several criminolog-
ical assumptions to justify their support of extraordinary proce-
dures to deal with sexually violent offenders. At the heart of the
matter is the assumption that sexually violent offenders are more
likely to reoffend and are, because of their uncontrollably devi-
ant sexual compulsion, uniquely beyond rehabilitation. Repre-
sentative Marlin Applewick, a member of the task force and one
of a small coterie of legislators who took responsibility for
shepherding the CPA through the legislature, voiced a widely
shared view:

What gave us the confidence here is the research is very clear, I

think, that pedophilia becomes a life-long predisposition com-

pared with other criminology where you would tend to have an

age cohort . . . and that you generally grow out of it. . . . But

with pedophilia, we’re basically saying that, when identified,

this person will reoffend until they’re 80 if given the opportu-
nity. . . . [It] doesn’t matter whether you use castration, depo-
provera, ongoing counseling. The safest thing seems to be lock
them up.10
Implicit in this formulation, which is confined (unlike the CPA)
to pedophiles, is the belief that those who engage in repeat acts
of sexual violence constitute a reliably and readily identifiable
class. Other points made by CPA supporters are that sexual vio-
lence is a growing problem, that it has been swept under the rug
for too long, and that it is high time that something be done.
There is, however, substantial research that casts doubt on these
assumptions.!!

To begin with, sex offenders as a class are no more likely to
recidivate than are other types of offenders. Bureau of Justice
statistics, cited by the Governor’s Task Force, indicate that about
42% of all released murderers in 1989 were rearrested; 51.5% of
all released rapists; 48% of all other released sex offenders; and
66% of all released robbers. Within these violent crime catego-
ries, rearrest rates are higher for robbery than for any other cate-
gory (Governor’s Task Force on Community Protection 1989:IV-
4). If rearrest rates are used as the gauge of recidivism and,
therefore, as the justification for extreme measures to reduce
criminal violence, robbers would seem to pose a more serious
problem than sexual offenders.

In addition, the available data do not suggest that priority
should be assigned to crimes of sexual violence because they are

10 Applewick was interviewed on 31 Aug. 1992.

11 Many of the respondents also believed that these crimes were especially objec-
tionable—unspeakable acts of violence against defenseless women and children. Whether
there is something uniquely offensive is a matter of dispute even among victim advocates
and, in any case, not amenable to empirical research.
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increasing at a faster rate than other types of crime. A 1990 study
that examined delinquency rates among 1945 and 1958 birth co-
horts and compared changes in incidence and recidivism rates
over time found that incidence rates were significantly different
for the second cohort: 1.6 times higher for overall crime and 3
times higher for violent index rates (Tracy, Wolfgang, & Filio
1990). However, when violent crimes are analyzed by offense
type, the cohort II to cohort I rate ratios are as follows: “3:1 for
homicide, 1.7:1 for rape, 5:1 for robbery, and almost 2:1 for ag-
gravated assault and burglary” (ibid., p. 276). Thus, although all
violent crime categories have increased over time, rape rates
have not increased as much as homicide, robbery, and burglary.
Similarly, Gelles and Straus (1987:217) report that the level of
violence against children has actually remained relatively con-
stant and that very severe types of violence have decreased signifi-
cantly.’? If, then, the concern is with increasing rates of violence,
perhaps attention should be focused on murder and robbery—
especially the latter given that recidivism rates are so high.

Another problem with making an exception of sex offenders
is that they are a diverse group not readily distinguishable from
other criminals. Sex offenders are often involved in other types
of crimes, both violent and/or nonviolent, nonsex crimes. Wash-
ington State data for 1992 indicate that 28% of adults convicted
of felony sex offenses had prior criminal histories. But 41% of
these offenses were nonviolent, nonsex offenses; 17% were vio-
lent, nonsex offenses; and 42% were felony sex offenses (Wash-
ington State Institute for Public Policy 1992:Chart 7). Data for
juvenile sex felons in Washington are somewhat different but
present the same mixed picture (ibid., Chart 12). Similarly, a na-
tional self-report longitudinal study of violent offending reveals
that most juvenile offenders are not pure sex offenders (Elliott,
Huizinga, & Morse 1986).

Even if there is a core group of compulsively predatory sexual
offenders, the research findings provide reasons for wondering
how often it will be possible to pick out these predators in the
making before they do harm. It is, therefore, difficult to accept
the task force claim that “clinical predictions about the likeli-
hood of future dangerousness can be reliable when based on em-
pirical evidence and developed according to rigorous standards”
(Governor’s Task Force on Community Protection 1989:1V-4).13

12 Violence against children only seems to be higher because of a large increase in
official reports—up 10% per year beginning in the mid-1970s (Gelles & Straus 1987:212).
This increase in reports is, however, seen by Gelles and Straus as a function of the en-
hanced capacity of “community’s social control apparatus” (p. 214). Most criminologists
would probably agree that the national victimization surveys on which they draw provide a
more accurate measure of actual abuse.

13 The available research also raises questions about the effectiveness of the treat-
ment programs that will be made available to sexual offenders in prison and to sexual
predators who are civilly incarcerated. According to a review by Furby, Weinrott, & Black-

https://doi.org/10.2307/3053993 Published online by Cambridge University Press


https://doi.org/10.2307/3053993

Scheingold, Olson & Pershing 745

Given indignation generated by crimes of sexual violence, the au-
thorities may well be tempted to play it safe. If so, they are likely
to lock up people who are not “sexual predators.” In short, the
problems of false positives and false negatives seem endemic to
the CPA’s sexual predator provisions.

Finally, insofar as the criminological literature does provide
some guidance for dealing with sexual violence, the CPA seems
to ignore that guidance. In particular, as some of the victim advo-
cates complained, there seems to be no criminological justifica-
tion for the way in which the CPA confines predatory crime to
“acts directed towards strangers or individuals with whom a rela-
tionship has been established or promoted for the primary pur-
pose of victimization” (Community Protection Act 1990:§ 1002).
Assaults by such strangers are reportedly rare. Conversely, family
members or “other known persons and fathers emerge as the
principal alleged offenders in sexual assault related incidents”
against children in Washington (Governor’s Juvenile Justice Ad-
visory Committee 1989:5). The Seattle Times recently reported
that 4% of felony sexual assaults against children during the past
four years were perpetrated by strangers, while 43% were by ac-
quaintances, 22% by natural parents, 15% by other relatives, and
9% by stepparents (Keene 1993:14). Clearly, excluding these
prior relationship crimes runs contrary to the available data.!4

The criminological case for the CPA is deeply flawed. The
data suggest neither a compelling need for the steps taken nor
for the price in civil liberties that the CPA extracts. To make mat-
ters worse, the most serious threats posed by sexual violence are
explicitly excluded from the especially controversial provisions
requiring civil commitment of “sexual predators.” The insuffi-
ciency of criminological explanations leads us back to politics
and, of course, to victim advocacy.

Victim Influence

There is no denying the pivotal role played by victims advo-
cacy groups in the passage of the CPA. Members of the groups
“Friends of Diane” and “The Tennis Shoe Brigade” were active
from the start in lobbying for change in the state’s criminal jus-

shaw (1989), of 42 treatment studies, clinical treatment has not been demonstrated to
reduce recidivism rates for sexual offenders. Indications to the contrary are discounted
because they were derived from programs that admitted only the best risks. The task force
takes issue with the Furby et al. review, citing an earlier article by Marshall and Barbaree
(1988). That article is, however, confined to child molesters. A recent study in California,
the Sex Offender Treatment and Evaluation Project (SOTEP) concluded that recidivism
rates for treated and untreated sex offenders did not differ significantly (California Dept.
of Mental Health & Division of State Hospitals 1989). These data reinforce the strong
impression that the sexual predator provisions should be seen primarily as exclusionary
measures—as incapacitation rather than rehabilitation.

14 This same point is made in another article the task force cited. Gelles and Straus
(1987) underscore the threat posed by parental abuse of children.
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tice system. Ida Ballasiotes and Helen Harlow became symbols of,
and spokespersons for, the victims’ grievances and, along with
Trish Tobis, were influential members of the Governor’s Task
Force.

By all accounts, the 3 victim representatives on the 24-mem-
ber task force, together with the testimony of other victims dur-
ing hearings the task force conducted throughout the state,
made a deep impression and influenced in a definitive way the
recommendations to the governor. The victim advocacy groups
also established a formidable presence during the legislative pro-
cess itself. As liberal State Senator Phillip Talmadge put it: “This
was one of those rare circumstances where it isn’t a question of
whether policy is going to be adopted but the nature of the pol-
icy that’s adopted that is probably the real debate.”’5 Other legis-
lators interviewed said much the same thing.

The best indicator of the victim advocates’ influence was that
their capacity to impose a sense of urgency on the legislators.
This sense of urgency led to direct conflicts with the ex post facto
limitations that ordinarily govern criminal law as well as with the
principles of determinant sentencing that had been unequivo-
cally embraced by the legislature with the adoption of the Sen-
tencing Reform Act in 1981. As the victim advocates saw things
and as the task force and the legislature came to see them, these
obstacles were not to be permitted to prevent closing gaps in the
law. It was through these gaps that the murderer of Ida Ballasi-
otes’s daughter and the man who sexually mutilated the Tacoma
boy had slipped with such appalling consequences—to recall just
two incidents that sparked the victim advocacy movement in
Washington.

Closing such gaps meant that no other comparably danger-
ous sex offenders would be released into the community. To do
so prospectively within the terms of the SRA would have meant
adopting life sentences for all dangerous sex offenders. But un-
less applied retroactively, and thus unconstitutionally, mandatory
life sentences would not have closed the gap for sex offenders
who were already in prison and sentenced under the SRA, which
assigned fixed release dates to all inmates.

The response to this dilemma was civil commitment of sexual
predators. Since the commitment is civil rather than criminal, it
avoids in form, if not in substance, the constraints of ex post
facto principles and determinate sentencing. The willingness to
use this kind of stratagem to overcome the obstacles posed by
existing rules and principles is one clear indication of the extent
to which well-schooled legal professionalism was put at the ser-
vice of the exclusionary preferences of the victim advocates.

15 Talmadge was interviewed on 28 July 1992.
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The Limits of Victim Influence

It would be wrong to conclude that the victim advocates sim-
ply had their way with the politicians. Consider first the mixed
message of Governor Booth Gardner’s appointment of the Task
Force on Community Protection. The Tennis Shoe Brigade came
to the state capital seeking a special session of the legislature that
would promote immediate action. Instead, they got a task force
that served the governor and the legislature as something of “a
windbreak to protect them from the raw force of public passion,”
according to David Boerner (1992:47), who played a key role in
drafting its recommendations. Thus, while the protest activities
launched by Helen Harlow’s Tennis Shoe Brigade clearly kept
the heat on the governor so that something would be done, the
task force inquiry provided a cooling-off period and promoted a
more deliberative policy process.

The task force also entangled the victims in the political pro-
cess. While maintaining a powerful sense of urgency, they inevita-
bly made concessions to what they perceived to be the allowable
limits of what could be done politically. The Community Protec-
tion Act is, for example, confined to sexual violence, but as Trish
Tobis put it: “If it were under my control, I would have made the
task force look at broader issues other than sexual assault issues.
But that was the charge and I couldn’t complain with it.” Helen
Harlow made the same point with respect to nonsexual criminal
violence and also in connection with exclusion from the sexual
predator provisions of crimes committed by family members,
clergy, teachers, and others acquainted with the victim; this ex-
cludes those responsible for most sexual violence.

It was definitely the beginning because, see, the governor gave

us an executive order to discuss repeat predatory sex offenders.

Period. Incest is a real difficult subject. Family matters just

seem to have a different flavor, so if you do it at home, then

you’re under a different set of guidelines and laws. And I’'m not
sure that we can really look at issues in that regard anymore
because we’re telling children of family members that they
have a lot less value than if they’re hurt by strangers. I don’t
think that that’s our point, I don’t think that’s true.
It is also revealing that the victim advocates were most successful
when it came to lobbying for punishment—for longer sentences
and exclusionary measures. This latter point suggests that victim
advocacy may be as much a reflection of the punitive political
climate as it is a policy force in its own right.

The limits of the influence of victim advocates can be seen in
their failure to acquire a significant amount of money from the
legislature for early detection and treatment of sexually violent
juveniles. When asked whether the funding was adequate, Helen
Harlow replied:
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It’s “iffy.” So far, it’s not a permanently funded thing, for one
thing, and so what happens is if the court orders that treatment
plan, the most they can order for is for the period of time it has
been funded for which is usually at most a biennium. So, if you
come in during the second half of the biennium, you’re talking
for only one year. What follows that? So then you have parents
of these children who are so desperate for ongoing treatment
and yet they don’t want to turn their kid over to a detention
facility where all they’re going to get is food, water and mis-
treatment, what are the prospects there?
Ida Ballasiotes concurred: “There was some provision in there
but then you get a year like this year with the budget deficit, and
where does it start being cut?” But this may not just be a budget-
ary issue. Perhaps preventive programs, like those that target at-
risk juveniles in an attempt to break the cycle of violence, simply
cannot draw political sustenance from the forces that nurture vic-
tim advocacy.

In short, there is reason to believe that the influence of vic-
tim advocacy groups was rooted in the horror of a particularly
appalling crime. Not even the murder and rape of Ms. Ballasi-
otes’s daughter really got the political ball rolling. What seemed
decisive was the severing of the Tacoma boy’s penis. Given the
extent to which women and girls have suffered so long from sex-
ual abuse, it was from a feminist perspective discomforting,
although no surprise, that the legislative success of victim advo-
cacy was closely associated with the male organ.

To return to the broader point, Michael Patrick, one of the
staunchest legislative supporters of the victim advocates, put it
this way:

[Olver the years, I've sponsored legislation to deal with sex

criminals and other criminal offenders. I also, being a politi-

cian, recognize that timing is everything in politics. And when
you have a situation like the little boy in Tacoma having his
penis cut off or the rape in Maple Valley and other sex crimes,

it creates a groundswell of support that allows the policymaker

to . . . take advantage of that to make the proper decisions. So,

in a sense, I was thrilled that the timing was perfect in order to

make positive changes in reference to sex criminals.!®

What happens, however, once the wave of public outrage sub-
sides? To what extent can victim advocates build on their initial
successes? We will return to these questions in our conclusion.
First, let us turn from the law on the books to the law in action in
order to assess the concrete policy consequences of victim advo-
cacy.

16 Patrick was interviewed on 4 Aug. 1992.
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IV. Community Protection Legislation in Action

The Washington State Community Protection Act emerged
out of a clash of discordant voices (Rideout 1992). Victim advo-
cacy groups burdened by the raw pain of their losses demanded
decisive action. Criminologists and mental health professionals,
while not unmindful of the agony of the victims, saw things dif-
ferently. The Governor’s Task Force had to reconcile this con-
flicting counsel.

In narrowing the focus to sexual predators, the task force
sought to curtail the threat to civil liberties and the retreat from
the principles of determinate sentencing. Only a discrete minor-
ity, the worst offenders, would be subjected to what looks suspi-
ciously like preventive detention. Adjudicated sexual predators
are, after all, incarcerated perhaps for the rest of their lives be-
cause of what they might do and after paying the prescribed pen-
alty for what they have already done. Thus, in making an excep-
tion of a rather loosely defined group of offenders, the statute
raised important constitutional questions.!? It also introduced
disturbing criminological inconsistencies that call into question
both the fairness of the sexual predator provisions and their con-
tribution to public safety. Moreover, based on what has hap-
pened since the passage of the act, we are inclined to see the
CPA police registration and community notification provisions as
being at least as problematic as the sexual predator provisions.

Recall that the CPA’s sexual predator provisions were intro-
duced at least in part to avoid or contain the worst incursions on
civil liberties. Rather than generalizing from a few extreme exam-
ples of sexual violence to sexual and/or criminal violence, the
sexual predator provisions are narrowly focused on a small group
of offenders who typified the worst fears of victim advocates and
the general public.

Evaluated in these terms, the sexual predator provisions seem

- to be working as intended. Twenty-eight individuals have been
referred for evaluation to the Special Commitment Center in
Monroe, Washington. Table 1 provides summary information on
the 24 current residents. Given the plethora of sexual offenders,
it is clear that only a small number of those who complete their

17 The constitutional questions were resolved by the Washington State Supreme
Court in favor of the statute. By a 6-3 vote the Court held that because the commitment is
civil not criminal, the protections against ex post facto laws and double jeopardy do not

- apply. Based on similar reasoning, the Court rejected due process claims: the sexual
predator provisions legitimately confine persons found to be both mentally ill and dan-
gerous. Moreover, this confinement is to last only so long as these persons remain men-
tally ill and dangerous, with treatment made available to them. The majority did find
some irregularities in the particular cases and ordered the release of one of the two peti-
tioners and a reconsideration of the conditions of confinement for the other. The dis-
senters complained that the statutory definition of a sexual predator does not require
proof of a medically accepted mental illness and is simply a way to keep dangerous people
off the streets indefinitely—in other words, preventive detention. In re Young 1993.
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Table 1. Summary of Residents in Washington State Sexual Predator

Commitment Program

Offender  Age (as of 1993), Admission

No. Sex, & Race Date Commitment Status

1 33-year-old male 09/25/90 Committed on 01/24/91; is not
(race unavailable) participating in treatment

2 52-year-old male, 10/24/90 Committed on 03/08/91; is not
African American participating in treatment

3 released 29-year-old male, 12/21/90 Committed on 06/06/91; is not

Aug. 1993 Caucasian participating in treatment

4 22-year-old male, 12/28/90 Committed on 02/05/91; is participating
Caucasian in treatment

5 26-year-old male, 03/01/91 Committed on 12/11/91; is participating
Caucasian in treatment

6 42-year-old male, 03/25/91 Committed on 12/03/91; is not
Native American participating in treatment

7 43-year-old male, 05/17/91 Committed on 09/20/91; is not
Caucasian participating in treatment

8 24-year-old male, 07/01/91 Committed on 12/16/92; is not
Caucasian participating in treatment

9 40-year-old male, 07/03/91 Committed on 11/14/91; is participating
Native American in treatment

10 34-year-old male, 09/06/91 Committed on 11/25/91; is participating
Caucasian in treatment

11 67-year-old male, 08/04/92 Trial date not scheduled
Caucasian

12 39-year-old male, 08/07/92 Committed on 03/24/93; is not
Hispanic American participating in treatment

13 41-year-old male, 10/08/92 Committed on 11/01/93; is participating
Asian American in treatment

14 22-year-old male, 10/14/92 Trial date not scheduled
Caucasian

15 43-year-old male, 12/16/92 Committed on 10/29/93; is not
Caucasian participating in treatment

16 29-year-old male, 12/23/92 Committed on 02/01/94; is not
African American participating in treatment

17 44-year-old male, 01/28/93 Committed on 04/22/93; is participating
Caucasian in treatment

18 42-year-old male, 02/19/93 Committed on 02/07/94; is not
Native American participating in treatment

19 62-year-old male, 03/29/93 Trial date not scheduled
Caucasian

20 34-year-old male, 04/26/93 Trial date not scheduled
Caucasian

21 27-year-old male, 06/23/93 Trial date scheduled for April 1994
Caucasian

22 42-year-old male, .09/10/93 Trial date not scheduled
Caucasian

23 43-year-old male, 10/14/93 Trial date not scheduled
Caucasian

24 53-year-old male, 11/23/93 Committed on 12/14/93; is not

: Caucasian participating in treatment

Source: Summary of statistics available as of 22 Feb. 1994 on the 24 individuals who
were being detained by or had been committed to the Washington State Sexual Predator
Program. Information provided by the Special Commitment Center in Monroe, WA.
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sentences are formally considered for indefinite incarceration as
sexual predators.!8 Of the 28 who have been referred for evalua-
tion, only 17 have so far been committed.!® Four were released
because they did not meet the legal definition of violent sexual
predator; 7 others were still being evaluated at the time of this
writing. Thus only a small proportion of sexual offenders are re-
ferred to the program, and that subsample is further weeded out
in the evaluation process conducted by mental health profession-
als in Monroe.

Accordingly, there appears to have been no wholesale en-
croachment on civil liberties. It is also true that, as the data in
Table 2 strongly suggest, those who have been committed pose
an arguably serious threat to public safety, especially to women
or children. While none of these “predators” have killed or sexu-
ally mutilated their victims, all those committed, with the excep-
tion of Offender No. 17, have been convicted of multiple sexual
offenses—involving either forcible rape (and/or attempted
rape) or involving children.2? In sum, the sexual predator provi-
sions have so far led to the commitment of a relatively small
number of dangerous offenders.

A closer look at the sexual predator data is, however, more
disquieting. Table 2 suggests that sexual predators do not, as the
task force claimed, constitute a reliably and readily identifiable
class. Consider the point made by one of the task force legislators
about “pedophilia” being a major cause of sexually predatory be-
havior, noted earlier. The clinical evaluations, as reported in Ta-
ble 2, indicate that only 3 of the 12 individuals for whom we have
information were actually diagnosed with pedophilia.2! Only 3
other individuals were diagnosed with any type of mental illness
(sexual sadism and antisocial personality; a personality disorder;
and a personality disorder, mental abnormality, and paraphilia,
respectively).

18 According to data provided to us by the Washington State Patrol, convictions for
sex offenses in Washington State averaged 1,347 for the nine years between 1982 and
1990. “Washington State Patrol, Sex Offender Conviction/Prior Conviction by Year”
(printout, 16 April 1992).

19 Table 1 reveals the following demographic data on the 17 individuals who have
actually been committed as sexual predators: (1) all 17 individuals are male; (2) the age
range of this group is 22 to 53 years with an average age of 37; (3) the racial composition
of this group is as follows: 9 Caucasians, 2 Africans American, 3 Native Americans, 1 His-
panic American, 1 Asian American, and 1 unknown. One of these 17 individuals, Vance
Cunningham, was released by order of the Washington State Supreme Court in its deci-
sion upholding the constitutionality of the sexual predator provisions. In re Young
1993:59-60.

20 On the basis of the data made available to us, Offender No. 17 is a troubling
exception in that his record reveals a single conviction in 1973 for indecent liberties. The
decisive item in his record seems to be the determination by a single clinical psychologist
that he suffers from pedophilia as well as borderline and antisocial personality disorders.

21 We are without information on Offender Nos. 13, 15, and 16 and have only par-
tial information on Offender Nos. 9 and 10.
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These data raise not only the troubling issue of false positives
but also cast doubt on the constitutionality of the sexual predator
provisions. As the Washington Supreme Court majority made
clear, civil commitment is constitutional only in cases in which
the individual is both mentally ill and dangerous (In re Young
1993:37). But according to Table 2, of the 12 adjudicated sexual
predators for whom we have information, only 6 have been diag-
nosed as being mentally ill. The other 8 individuals were simply
determined to have met “the criteria of violent sexual predator.”
Justice Johnson, speaking for the dissenters, said: “Despite some
psychiatric incantations, therefore, the sexual predator statute
deals with potentially dangerous people, but not mentally ill peo-
ple” (ibid., p. 65).

This sense of constitutionally impermissible preventive deten-
tion is further reinforced by the modest amount of treatment be-
ing administered at the Special Commitment Center. Only 6 of
the 17 are currently participating in treatment, and 3 others were
evaluated as “not amenable to treatment.” The remaining 8 “sex-
ual predators” may be refusing treatment that is offered them.
But insofar as they do not suffer from a mental illness, in what
sense can they be cured by treatment? In effect, the statute is
incapacitation masquerading as rehabilitation. This outcome
would, of course, be entirely consistent with the exclusionary
objectives of the victim advocates, who were clearly more inter-
ested in identifying and detaining violent sexual offenders than
in rehabilitating them.

Even as a public safety measure, the sexual predator provi-
sions are at best a mixed bag. While virtually all those confined
seem to be genuinely dangerous, the decision to restrict civil
commitment to predators defined as strangers makes little sense.
Given the amount of sexual violence and pedophilia perpetrated
by family members, friends, clergy, teachers, and others who are
well known to the victims, this legislation contributes to public
safety only at the margins.

The sexual predator provisions are not the only aspects of the
CPA that have proven problematic. The police registration and
community notification provisions have resulted in just the kind
of vigilante activities that concerned both victim advocate Ida
Ballasiotes and civil libertarians. The ostensible intent of these
provisions was to alert communities to the presence of sexual of-
fenders, thus permitting police monitoring and ready apprehen-
sion while at the same time allowing individual members of the
community to take precautionary steps.

Not surprisingly, however, a common result of community
notification has been violent exclusion rather than wary inclu-
sion. Sex offenders subjected to the most thorough form of com-
munity notification (which includes the notification of neigh-
bors) tend to experience harsh harassment and are unable to
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reintegrate successfully into their communities. As spokesperson
Mark Sigfrinius of the Everett Police Department put it, “Every
time you release one of these things, the neighbors go nuts”
(Morlin & Rosenwald 1991). Similarly, Mark Amundsen of the
Seattle Police Department equated community notification with
“vigilantism” (ibid.).2?2 In one instance a released offender’s
house was burned down, and he was driven out of Washington
and subsequently out of New Mexico (Alexander 1993; Seattle
Times, 19 July 1993, p. B-1). When communities in Snohomish
County were notified about a convicted child molester’s release,
he was evicted twice, lost two new jobs, spent time living in his
car, and then was arrested for failing to register after his third
move. Sheriff’s Department spokesperson Elliott Woodall re-
ported: “He said he was trying to comply, but as soon as his
whereabouts became known there was pressure to move. He said
he . . . ‘was essentially homeless and unemployed’ ” (Steinberg
1991). The first juvenile sex offender released and subjected to
community notification had to leave his high school because of
harassment following door-to-door, citywide flier distribution
and TV and newspaper coverage of his release. The 16-year-old
and his family were trapped in their home for fear of neighbor-
hood reprisal. Upon community notification of their release,
other sex offenders and their families experienced death threats,
harassment, vandalism, and assault (Muhlstein 1991).

The jury is still out on whether community notification gives
us peace of mind and more competent police work or whether it
simply leads to vigilante overreaction. What is evident is that the
more thorough forms of community notification are not condu-
cive to the reintegration of released sex offenders. This is espe-
cially true for the Level III offenders, who are most likely to be
subjected to neighborhood notification and as a result to isolat-
ing ostracism.2?

22 The state recognizes three levels of sex offenders, ranging from Level I offenders
who may have been convicted of one count of molestation of a family member and who
are considered a low risk to reoffend, to Level III offenders who have been convicted of
several sex crimes and are thought to be high-risk predators who are extremely dangerous
and likely to reoffend (Seattle Times, 30 Nov. 1992, p. B-3). The law allows each county to
determine its guidelines for public notification. While the release of Level I or Level II
offenders (the majority of offenders) does not usually entail notification of neighbors,
local community groups, and schools, community notification for Level III offenders is
very comprehensive. The resulting vigilantism may be more a consequence of the public
notification procedures than of the type of offender being released. When fliers are dis-
tributed widely throughout the community for the release of Level I and Level II offend-
ers, the result may be the same public uproar as when a Level III offender is released.
This is what recently occurred in the small town of Mukilteo, WA (ibid.).

23 We found one example of a community working toward reintegration. In subur-
ban Kent, WA, 22 block watch groups got together to work out an alternative to exclusion
for a released sexual offender. As block watch captain Lori Herrboldt put it: “If he’s
chased out of the area, he’s just going to go somewhere else. . . . If we can turn him
around, that will make him an asset to us rather than a threat” (Suttle 1991). Accordingly,
an agreement was made to help this offender get a job in return for his seeking counsel-
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After examining the results of the enforcement of the CPA, it
does not seem that the legislation has struck a persuasive balance
between public safety and civil liberties. Although a handful of
serious sexual predators have been committed, it remains true
that future behavior is unpredictable and that sexual predators
are not a readily identifiable group. There is, in other words, no
way to be certain that the right people are being detained. In any
case, the act excludes those responsible for most sexual vio-
lence—persons with a prior relationship with the victim. More-
over, the inadequate funding for at-risk youth, when compared
with the funding available for commitment, suggests that punish-
ment has, indeed, taken precedence over prevention. Finally,
from a constitutional and civil liberties standpoint, it is hard to
escape the conclusion that the state is empowered to impose pre-
ventive detention—to lock people up because they are deemed
dangerous. There is also ample evidence that community notifi-
cation tends to lead to public outrage and ostracism of offenders
rather than to their reintegration into the community.

V. Conclusions

The goal of republican criminology is to promote a sequence
of events leading from crime, to shaming, and then to reintegra-
tion of offenders—all this with minimum intervention by the
state. Republicans and their feminist supporters believe that em-
powering victims and incorporating them into reintegrative
“communities of concern” (Braithwaite & Daly 1994:3) is an im-
portant step in the right direction. They reject the notion that
victims are likely to be hostile to republican values. In the ex-
change with just desert theorists Ashworth and von Hirsch
(1993), Pettit (with Braithwaite 1993:236) argues that the distrust
of victims is rooted in a misconception, which

suggests that potential victims are incapable of conceiving of

themselves as potential defendants; it supposes there is a divide

between victims and offenders such that measures taken
against offenders are not likely to impact in any way on the

status of victims. But this is a mistake. Every one in society is a

potential victim and equally everyone in society is, if not a potential

offender, at least someone who may be mistakenly convicted as an of-
fender; this danger is particularly salient for the members of
some minority groups. (Emphasis added)
The notion that everyone in society is either a potential offender
or a potential victim of criminal process mistakes is an article of
faith among civil libertarians. As we argue below, however, this
“there but for the grace of God go I” message about crime and
criminals ordinarily faces an uphill struggle among the general

ing and promising to stay away from the neighborhood children (ibid.). To our knowl-
edge, however, this remains the reintegrative exception to the exclusionary rule.
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public. The circumstances associated with successful victim advo-
cacy make this hill even harder to climb.

Washington’s experience certainly suggests that it is, for two
synergistically related reasons, unrealistic to expect victim advo-
cacy to spearhead the movement toward reintegrative shaming.
The victim advocates we interviewed were, in the first place, con-
vinced that those who commit crimes of sexual violence in gen-
eral and pedophilia in particular are indeed predators—a breed
apart, destined to recidivate and almost certainly beyond re-
demption. Accordingly, the reintegrative polices favored by the
republicans struck victim advocates as misguided and downright
dangerous. Second, the success of victim advocacy in Washington
State was inextricably linked to, and dependent on, high levels of
public fear and anger attributed to several brutal and well-publi-
cized crimes of sexual violence.2* This was the kind of setting
least likely to be receptive to reintegrative policies, irrespective of
the preferences of victim advocates.??

From a republican perspective, it is no doubt tempting to dis-
miss these Washington State victim advocates as law and order
ideologues and therefore as “get tough” aberrations, but we disa-
gree. In the first place, they were, according to their own ex-
pressed views as well as to others close to the political process,
not driven by vindictiveness but by the definitively republican
goal of dominion. They were determined to promote policies
that provided a sense of security to victims and potential victims.
We are, therefore, inclined to see them as typical of both victim
advocates and of substantial portions of the broader public as
well.26

24 Both of these points seem borne out by the Washington State experience with
the nation’s first “Three Strikes and You’re Out” campaign. Subsequent to the passage of
the CPA, victim advocacy groups working with a local conservative think tank attempted
to build on public outrage over sexual violence by extending exclusionary principles to all
offenders convicted of three serious offenses. The initial attempt to pass a “Three Strikes”
initiative failed, but the forces supporting it regrouped and rode a new wave of public
indignation to victory in November 1993 (Seattle Times, 14 Nov. 93, p. E-2; 24 July 1993, p.
A-9). This sequence of events indicates the breadth of the victim advocates’ punitive and
exclusionary aspirations. Not only did the “Three Strikes” initiative reach beyond sexual
violence, it reaches beyond violent crime per se, imposing life sentences without parole
after the third conviction for all Class A and some Class B felonies, including, e.g., leading
organized crime; manufacture, delivery, or possession with intent to deliver of heroin or
cocaine; extortion in the first degree, and indecent liberties (Seattle Times, 19 Sept. 1993,
p- B-7; Washington Secretary of State 1993:22). The initial failure and subsequent success
of the “Three Strikes” initiative in Washington State also indicates that the public anger
and fear on which victim advocacy depends has a life of its own over which the victim
advocates have at best limited influence. Indeed, the wave of indignation was so intense
that it carried “Three Strikes” from fringe conservatives in the Pacific Northwest to main-
stream liberal political leaders like President Clinton and Governor Cuomo (Cuomo
1994; New York Times, 27 Jan. 1994, p. A-20).

25 Recall that insofar as victim advocates supported prevention programs for early
childhood intervention, they were largely unsuccessful.

26 Americans, in general, do not seem ready to reintegrate violent sex offenders.
Although evidence for this broader claim remains very preliminary, a New York Times re-
port suggests widespread support for civil commitment, community notification, and
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Moreover, even under the best of circumstances, the republi-
can message is a very hard sell. The thinking behind this asser-
tion, as developed elsewhere, is that punitive and exclusionary
responses resonate with deeply held cultural beliefs that punish-
ment and exclusion work and are also the right thing to do.
There is, moreover, a hard-to-resist temptation to cling to the
comfort afforded by these beliefs. They assure us that crime
problems are readily soluble if we are resolute and that criminals
deserve to be punished for the harm they have done. Of course,
this myth of crime and punishment is driven by an image of the
“criminal other,” the “predatory stranger,” who is different from,
and a serious danger to, the rest of us (Scheingold 1984:59-68).

Consider also what there is to learn from the women’s move-
ment, with which republicans claim a particular affinity. Accord-
ing to Braithwaite (1991b:18), as we indicated above, grassroots
feminist movements were largely responsible for getting the soci-
ety and the legal system to take seriously the crime of domestic
violence. The problem is, as Finstad’s (1990:163) Scandinavian
findings suggest, that the women’s movement has tended to mea-
sure the success of these campaigns not by republican principles
and policies but according to conventional law enforcement stan-
dards: “I see a type of historical line, where the women’s move-
ment in its efforts to protect the victim’s interests have come with
demands for stricter criminal law controls (even though the
women’s movement is not united, but rather has several view-
points on this subject)”2? (see also Barak 1986). Like the republi-
cans, Finstad believes that in the long run the women’s move-
ment will see the light, but so far the evidence seems to point in
the opposite direction.

We conclude that victim advocacy is rooted in, and depen-
dent on, an overheated and fear-ridden political climate. At such
times, recourse to simplistic solutions and scapegoating thrives
and enlightened political leadership falters. In Washington State,
the Governor’s Task Force made some efforts to soften the rough
edges of victim demands. While these efforts may have made the
best of a bad situation, the net effect was legislation that failed to
promote public safety, civil liberties, or the reintegration of of-
fenders.2? To welcome victim advocacy and grassroots social

other tactics such as requiring special clothing, house signs, and bumper stickers for sex
offenders (as in Louisiana’s legislation). The 21 other states, in addition to Washington,
that require some form of sex offender registration attest to our society’s punitive and
exclusionary tendencies (New York Times, 20 Feb. 1993, p. 5).

27 Finstad’s (1990) own proposals are roughly consonant with the republican ap-
proach. She does, however, lean rather heavily on the state, albeit as “the executor of
collective sorrow” rather than in its punitive capacity (p. 166).

28 This analysis puts us at odds with Elias and others who argue that the victim
movement has been manipulated by conservatives into accepting get tough and largely
self-defeating policies (Elias 1990:244-46). Sometimes that may well be the case, and con-
servative politicians have been only too happy to take advantage of cultural truths like the
myth of crime and punishment. But these cultural truths also impose constraints or at
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movements, as republicans are wont to do, is, therefore, to play a
dangerous game that seems most likely to make a bad situation
even worse.

While one case study focused on a particularly unsettling type
of crime does not invalidate the premises, the principles, or the
objectives of republican criminology, our case study does raise
serious questions about victim advocacy as a carrier of republican
principles and objectives. The shaming and reintegration sought
by republicans and their feminist supporters may be workable
long-term goals, although our research makes us frankly skepti-
cal about the applicability of republican principles to violent and
predatory crimes.2° Be all that as it may, the right circumstances
for effective shaming and reintegration seem unlikely to develop
in concert with victim advocacy, which is more likely to flourish
in, and lend impetus to, settings that nurture punitive and exclu-
sionary policies like those incorporated in Washington’s Commu-
nity Protection Act.
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