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A field experiment in Dade County, Florida, evaluated the use of a
pretrial settlement conference as a means of restructuring plea negoti-
ations. All negotiations took place in front of a judge and victim, de-
fendant, and arresting police officer were invited to attend. The
conferences were brief but generally reached at least an outline of a
settlement. They usually included at least one lay party although lay
attendance rates were quite low. The change in the structure reduced
the time involved in processing cases by lowering the information and
decisionmaking costs to the judges and attorneys. No significant
changes were observed in the settlement rate or in the imposition of
criminal sanctions. There was some evidence that police and victims
who attended the sessions obtained more information and developed
more positive attitudes about the way their cases were handled.

I. INTRODUCTION

In 1974 Norval Morris proposed that judges should play a
more active role in plea negotiations and that the victims and
defendants should also be invited to participate (1974:55-57).
We are reporting a year-long test of that proposal carried out in
Dade County, Florida (Kerstetter and Heinz, 1979). Using a
field experiment design, we randomly chose 1074 cases: 378
were assigned to use a pretrial settlement conference; the re-
mainder were the control group.

Plea bargaining—the primary mode of criminal charge dis-
position—has been under sustained attack for some time; the
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U. S. National Advisory Commission on Criminal Justice Stand-
ards and Goals recently urged that such negotiations should be
abolished (1973:46-49). But despite criticism from many
quarters, there is little indication that the practice is about to
disappear.

The major criticism of plea bargaining is that it penalizes
the defendant who wishes to assert his constitutional right to
trial (U. S. National Advisory Commission, 1973:48). As a con-
sequence, innocent persons may plead guilty to avoid the more
severe sanctions that follow conviction at trial. Thus a guilty
person may receive a reduced sentence by pleading while an
innocent person is severely punished for unsuccessfully assert-
ing his innocence at trial.

The issue of judicial participation in plea bargaining has
been part of this larger controversy. The American Bar Associ-
ation Standards (1967:71-77), Rule 11 of the Federal Rules of
Criminal Procedure, and the U. S. National Advisory Commis-
sion on Criminal Justice Standards and Goals (1973:59-63) all
state that trial judges should not be directly involved in plea
negotiations though they may review a tentative settlement
reached by the parties and indicate whether it is acceptable.
This position is predicated on the belief that the role of the
judge is so inherently coercive that his participation under-
mines the voluntariness of the defendant’s acceptance of a plea
agreement.

Morris challenges this view (1974:55-57). He points to the
desirability of greater judicial knowledge of the facts and con-
siderations behind the proposed plea. Traditional plea negotia-
tions allow the judge little more than a veto power, which is
itself constrained by caseload pressure. Alschuler, in his defini-
tive survey of the arguments for and against judicial involve-
ment, concludes:

Judicial control of the plea bargaining process would offer defendants a
clear and tangible basis for reliance in entering their guilty pleas; it
would, at least on occasion, permit effective regulation of the extent of
the penalty that our criminal justice system imposes for the exercise of
the right to trial; it would facilitate the introduction of new procedural
safeguards; it would be likely to affect the tone and substance of the
bargaining process in a variety of useful ways; and most importantly, it
would restore judicial power to the judges. [1976:1154]

Rosett and Cressey (1976:170-72) argue that judicial participa-
tion will help to equalize the opportunity of all defendants to
negotiate and will encourage the prosecutor and defense coun-
sel to furnish the judge with information about the defendant’s
background, thereby leading to more individualized punish-
ment.
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Participation by the victim and the defendant in plea dis-
cussions has not received a great deal of attention. A Yale Law
Journal Comment (1972:286) suggested including the defen-
dant in a pretrial conference presided over by a judge. Rosett
and Cressey (1976:173) also recommended that both defendant
and victim participate in order to increase their understanding
of the proposed settlement and encourage greater attention to
the unique qualities of each case. Fredric DuBow and Theo-
dore M. Becker (1976:147) assert that the victim’s capacity to in-
fluence the outcome of the criminal case has declined over
time, and that traditional plea bargaining has largely excluded
victims. As a result, victims are dissatisfied with both the sen-
tence imposed and their inability to participate meaningfully in
the process.

If the victim is interested in retribution, he may be frustrated by
the imposition of a low sentence without explanation of the reasons for
leniency or the opportunity to participate meaningfully in the process
of reaching a disposition. If the victim is not interested in retribution,
there is little other satisfaction to be gained. Victims seldom get an
apology, seldom are reconciled with the offender, and seldom receive
restitution. [1976:150]

The proposal for a pretrial settlement conference envisions
participation in all plea discussions by the judge, the victim,
the defendant, and the police. It neither requires the judge to
take an active role in the actual negotiations nor prohibits such
a role. Victim and police officer are given an opportunity to be
heard, not a veto power. The defendant retains all existing
rights and acquires the option to participate, either as a passive

observer or an active party.

"In our search for experimental sites we discussed the pro-
posal with attorneys and judges in over twenty jurisdictions.
We were frequently met with dire predictions that the confer-
ence would absorb inordinate amounts of judicial time; that the
presence of victims and defendants would lead to emotional or
even violent confrontations; that the candid discussions be-
tween attorneys necessary to facilitate a settlement would be
inhibited by the presence of lay participants; that victims and
defendants would misunderstand the conference discussions
and accuse judges of improper conduct; and that the dignity of
the judge would be diminished by his involvement in the nego-
tiations. In the context of such widespread misgivings, we
launched the conference procedure in Dade County (Miami),
Florida.
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II. METHODOLOGY

A. Research Design

In order to determine if our proposal made any difference
in the processing of criminal cases, we designed a field experi-
ment! that compared post-arraignment cases where confer-
ences were available with those where they were not (see
Figure 1). Since we wanted to control the assignment of cases
to the treatment condition, we required (i) random assignment
of cases to judges and (ii) random assignment of cases from
each judge’s calendar to test or control conditions.?

EVALUATION DESIGN
Period of
Judge Prior to Intervention Intervention
T-n..... T-2T-1 T T+1T+2 ..... T+n

A (Test) R O RXO

R O
B (Test) R O RXO

R O
C (Test) R O RXO

R O
D (Comparison) R O R O
E (Comparison) R O R O
F (Comparison) R O R O

Observation (Data Collection)

Treatment (Pretrial Settlement Conference)
Period of Intervention

Random Assignment

THNXO

FIGURE 1

We identified three (test) judges who agreed to use the
conference in a random selection of those cases that survived
arraignment and three others (comparison judges) who did not
use the conference but allowed us to analyze their cases. Since
the judges were not selected randomly, we do not argue that
they represent the universe of judges in Dade County. Instead,
we have considered the three test judges as three separate
tests of the procedure. The cases of comparison judges serve to
indicate possible changes in the court environment during the

1 For a general discussion of field experiments, see Campbell and Stan-
ley (1963); Weiss (1972). For their use in criminal justice research, see McCall
(1975:13-20).

2 For a more detailed discussion of the design, sample selection, instru-
mentation, and indices, see Kerstetter and Heinz (1979:136).
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test period. Since the Dade County Circuit Court randomly as-
signs cases to individual judges for disposition, part of our re-
quirements were satisfied prior to our intervention.

For the three test judges the research staff identified (i) 40
cases that closed prior to our intervention in January, 1977, (ii)
approximately 130 cases that would be eligible for treatment
(for which a conference date was set), and (iii) 75 control cases
that were processed at the same time as the test cases but fol-
lowed the court’s usual procedures. For the control judges we
divided cases into two categories: (i) approximately 40 cases
that closed prior to our intervention and (ii) 75 cases disposed
during the treatment period. Thus the design included three
treatment conditions: pretreatment, test, and control for the
test judges, and pretreatment and control for the comparison
judges. We used the case rather than the defendant as our
sampling unit because of the need to provide equal treatment
to all members of multiple-defendant cases.

For the test and control categories we used prospective
samples identifying cases from the arraignment calendars and
following them until they closed. For the pretreatment cate-
gory we used a retrospective sample, identifying closed cases
by their proximity to the date of our intervention and tracking
them back in time. Neither method imposed constraints on the
length of time involved in processing the cases or on the types
of offenses included. However, approximately eight percent of
the prospective samples had not closed at the conclusion of the
data collection period. All noncapital felonies that survived ar-
raignment were eligible for selection.

B. Data Sources

The research staff collected information from the court
records concerning the nature of the offense, the timing of the
process, and the method and type of disposition for each de-
fendant in the sample.? A member of the staff also attended
each conference and recorded the discussion. Structured
twenty-minute interviews were conducted with victim, defen-
dant, and police in test and control cases, after the cases were
closed—in person for incarcerated defendants, otherwise by
telephone. Among those respondents we could locate, we inter-
viewed 54 percent of the defendants, 78 percent of the victims,
and 63 percent of the police. Finally, senior staff conducted

3 In multiple-defendant cases, one defendant was randomly selected to
represent the case.
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open-ended interviews with both test and comparison judges
and attorneys.

III. THE SETTING

A. Criminal Procedure

A 1972 amendment to the Florida Constitution streamlined
the state court system. (American Judicature Society,
1973:174). It established two tiers of trial courts, circuit and
county. The Circuit Court has jurisdiction in all felony cases
(crimes punishable by death or imprisonment in the state
prison) and all misdemeanors where the defendant has also
been charged with a felony. The Circuit Court in the 11th Judi-
cial Circuit (Dade County) has a Criminal Division to which
twelve judges are assigned.

The State Attorney is the prosecuting officer in all trial
courts but municipalities may appoint officials to prosecute vio-
lations of their ordinances. The State Attorney’s Office in Dade
County employed 99 Assistant State Attorneys at the time of
this study. Since 1974 the team of attorneys who present the
case at the preliminary hearing also handle the case at trial,
which has the advantage of encouraging them to review the
cases carefully and screen out those that are inappropriate for
felony prosecution.

The Public Defender is responsible for representing indi-
gents. Assistant Public Defenders are assigned to specific
courtrooms for extended periods of time. The Dade County De-
fender’s Office had a staff of 57 attorneys at the time of this
study.

In the Dade County Circuit Court it takes about 30 days to
process a felony case from arrest to arraignment. Approxi-
mately 15 days after arrest a nonadversarial preliminary hear-
ing is held in County Court. The prosecutor presents the
State’s case and the defendant is bound over for trial if the
judge finds probable cause. If the defendant indicates at the
preliminary hearing that he wishes to plead guilty a public de-
fender is appointed to represent him.

Discussions with attorneys and judges suggest that about
25 percent of felony cases are settled prior to arraignment. De-
fendants are normally arraigned on a felony information be-
tween 7 and 14 days after the preliminary hearing, depending
on whether the defendant is in custody. If a public defender is
necessary, the appointment is made no later than the time of
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arraignment. A local rule, normally invoked by oral motion at
arraignment, provides for liberal discovery.

At arraignment the case is usually set for trial in 30 to 60
days. Many judges hold a “sounding” conference one week
before the scheduled trial. The judges use the conference,
which prosecutor and defense counsel attend, for a variety of
purposes: most commonly to determine whether both parties
are ready for trial, but also to explore the possibilities of a set-
tlement, and even to urge the parties toward it. By providing a
formal structure for judicial participation in plea discussions,
this meeting is an antecedent to the pretrial settlement confer-
ence.

B. Experimental Intervention

Discussions with Dade County officials led to the develop-
ment of an agreement specifying the conference procedure in
the context of the policies and practices of that jurisdiction. In
order to minimize administrative problems we decided to use
only those cases that survived arraignment. Project staff ran-
domly selected the test cases from each test judge’s arraign-
ment calendar and notified the judge of the cases selected. At
arraignment the judge informed prosecution and defense that
the case had been selected and scheduled the settlement con-
ference at a time that allowed for completion of pretrial mo-
tions and discovery. The defense attorney was required to
notify the prosecutor three court days in advance of the sched-
uled conference if he wished the conference to be held. Vic-
tims and police officers were invited by the prosecutor to
attend the conference unless their eyewitness identification of
the defendant was a crucial element in the case. The victims
were neither subpoenaed nor compensated. The defendant
could decide to attend with counsel, not to attend but to be rep-
resented by counsel, or fail to confirm the conference, thus can-
celing it.

At the conference the judge would indicate the purpose of
the meeting and state that, for purposes of the discussion, the
defendant’s guilt of the charges would be assumed. The ex-
plicit statement of this assumption was necessary to make it
clear that the defendant was not admitting guilt by participat-
ing in the discussion. The judge also advised the defendant
that he was not required to make any statement supporting
that assumption and could terminate the conference at any
time. The judge advised the defense that no statement made at
the conference could be used in a subsequent trial if settlement
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efforts failed. The conference discussed whatever issues the
parties felt might contribute to a settlement. If a proposed set-
tlement was reached between prosecutor and detense counsel,
the judge had to decide whether it was appropriate, given the
interests of all the parties and of society. The defense counsel
could consult with his client and report back later. If a settle-
ment was reached and approved by the judge, the defendant
entered a plea in open court. If no settlement was reached, the
case was set for trial. A second conference could be held on
the day of the trial, if necessary.

IV. FINDINGS

A. Dispositions

A conference date was scheduled for 378 cases and was
held in 287 (76 percent);* of these, 26 percent were settled and
another 46 percent were tentatively settled.> In the remaining
28 percent the parties could not agree even in principle; slightly
more than half of these were likely to go to trial, according to
one or more participants; the remainder were continued for fur-
ther discussions (although a second conference was scheduled
only in one). In the 212 cases that did not reach a settlement,
roughly 60 percent needed only to review the tentative settle-
ment. For example, the defense counsel might say: “Three
years probation makes sense to me but I will have to talk to my
client. T'll be back and give you an answer.” In one-third of
these cases, timing problems were cited as the reason for fail-
ure to settle: additional motions to be filed, incomplete discov-
ery, or other pending charges. Certainly the setting of a
conference date reduces flexibility in scheduling. Nevertheless,
judges and attorneys maintained that the conference did not in-
terfere with pretrial preparation. In summary, the sessions
were able to accomplish the task of working out a proposed set-
tlement.

B. Attendance

A judge attended every conference. In 83 percent one or

4 Cancellations were caused by scheduling problems, the timing of the
session within the disposition process, and the likelihood of trial. There was
some evidence that conferences involving more serious offenses were more
likely to be canceled.

5 Tentative settlement is defined as a disposition to which the parties
agreed but which one or more was unwilling to accept as binding at that time.
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more lay parties was present. Most often, then, negotiations in-
volved four or more participants rather than just the two attor-
neys. This reduced the cost of communicating information
between judge and counsel and between professionals and
nonprofessionals. Frequency of participation varied by role:
defendants attended 67 percent of the conferences, police 28
percent, and victims 32 percent of those involving a crime
against a victim. Attendance cannot be explained by the type
of offense, personal characteristics, prior experiences with the
courts, or general attitudes toward the criminal justice system.®

By far the most frequent reason given by those who did not
attend was that they had not been notified; others said they
were notified but told the conference would not take place. Al-
though self-reports are difficult to interpret, the site director, at-
torneys, and the secretaries who handled the notification all
confirmed that there were problems. Some were organiza-
tional: the task requires a level of persistence and imagination
that may not be applied given the other duties of the secreta-
rial staff. Often the information was inadequate: insufficient
records, changes of address, lack of phone service, and absence
from home during working hours made notification difficult.”
Further, attendance was neither compulsory nor compensated.
Some judges and attorney suggested that the low rates of at-
tendance by victims and police indicated their lack of interest.
Our findings show that notification problems must also be con-
sidered.

C. Conference

The following is a paraphrase of a pretrial settlement con-
ference, drawn from observations made by one of the research

staff.

Parties Present: Judge, Assistant State Attorney, Assistant Public
Defender, Defendant, and Victim

JUDGE: What is this case about?

AS.A. This is a larceny. The defendant stole television sets from a
loading dock.

JUDGE: What about a prior record?

AS.A. Drugs and larceny.

JUDGE: Are you the victim?

Victim:  Yes.

JUDGE: What did you lose?
Victim:  Two TV’s.

JUDGE: How old are you?

6 Nevertheless, police who attended had a slightly more favorable atti-
tude toward plea bargaining.

7 Even after the research site director became somewhat more active
overseeing the level of secretarial effort the attendance rates did not change
substantially.
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DEerFENDANT: Twenty-four.

JUDGE: Are you married?

DEFENDANT: No.

JUDGE: Do you have a job?

DEFENDANT: I'm a busboy.

JUDGE: What should happen in this case?

AS.A.: I'd like to see two years.

JUDGE: What about you?

APD.: He has a drug problem and has been in a treatment

program. If he goes to prison it will hurt his recovery
and he will lose his job. I'd recommend jail and proba-

tion.

JUDGE: Do you have a drug problem?

DEFENDANT: I used to; not any more.

JUDGE: I'll give one year and some probation with treatment and
restitution. He has done this before and I have to protect
society.

JUDGE: Do you have anything to say?

VicTiM: It’s O.K. with me.

JUDGE: Can you come back this afternoon at the sounding?

APD.: I'll have to consult with my client. Thanks for your time.

Time elapsed: 8 minutes

Case status: tentative agreement on some incarceration and proba-

tion.

Final disposition of the case: a guilty plea was entered the day of the
conference. The sentence was 364 days in the county jail and 3 years

probation with restitution; recommend drug treatment.

Virtually all conferences took place in the judge’s cham-
bers, with the judge wearing a business suit rather than judi-
cial robes. The protocol and atmosphere were those of a
business conference rather than a judicial proceeding. The
conferences were generally short and to the point. One of our
concerns was the amount of the time the conference might add
to the disposition of cases but sessions averaged approximately
ten minutes and only five percent took more than twenty min-
utes. Since the professional participants probably would other-
wise engage in sequential bilateral discussions by phone or in
person, the conference procedure did not substantially increase

the time they devoted to case disposition.

The conference paraphrased above illustrates the type and
quantity of information presented.? Virtually all conferences
covered the facts of the case (96 percent), prior record (94 per-
cent), and disposition recommendations (93 percent), however
briefly. Roughly two-thirds dealt with the personal background
of the victim or defendant. Office policy, statutory require-
ments, or the likely consequences of going to trial were rarely
mentioned. Discussion was very superficial. The example
presented above describes the crime by means of a mere statu-
tory label and the object stolen. The assumption of guilt neces-
sary to the conference may account for some of the lack of
attention to factual detail; the danger of revealing one’s case in

8 It is noteworthy that the participants were not introduced.

https://doi.org/10.2307/3053258 Published online by Cambridge University Press


https://doi.org/10.2307/3053258

HEINZ AND KERSTETTER 359

the event of a trial was a further constraint. Disposition was
also resolved expeditiously. Although the parties represented
opposed interests, their recommendations generally were not
widely divergent and were presented with little explanation.
Contrary to the expectations of some observers the victims did
not demand the maximum authorized punishment. Usually the
victim was supportive of the disposition proposed by the attor-
neys and the judge.®

The judge appeared to play a pivotal role in the conference,
typically controlling the discussion. In the example above, the
judge initiated new subjects by asking questions: what were
the facts, priors, defendant background, and recommendations?
On average, the judge accounted for more than half of all sub-
ject changes. Further, it was the judge who most often made
the recommendation that formed the basis for settlement.
Within these parameters, there were differences among judges.
One took an active role in developing consensus decisions. An-
other, after eliciting information, would announce the sentence
without seeking the advice of any of the professional parties al-
though he did consult with the lay participants. The third
spent more time in establishing the factual basis for the deci-
sion.

The lay participants, by and large, provided information.
The police took the most active part, particularly in giving facts
of the case; the defendant said the least. Overall, 88 percent of
the police but only 25 percent of the victims and 19 percent of
the defendants made more than five comments during the
course of the entire session. Although police and victim often
gave recommendations, only a third of the defendants did so.
As illustrated above, most recommendations were made at the
request of the judge and amounted to an expression of ap-
proval of or acquiescence in the agreement achieved by the
professional parties.

The professional participants reached different conclusions
about the utility of the information the lay parties provided. At
the beginning of the project the three judges and many of the
attorneys spoke optimistically about the value of this new re-
source. Toward the end of the project, two of the three judges
concluded that the information was often either unnecessary or
could be obtained elsewhere. The assumption that the defen-
dant was guilty and the extensive experience of the profession-
als produced a very narrow definition of relevance that made

9 Whether this resulted from prior consultation with the prosecutor we
do not know.

https://doi.org/10.2307/3053258 Published online by Cambridge University Press


https://doi.org/10.2307/3053258

360 13 LAW & SOCIETY / WINTER 1979

the contribution of lay participants marginal.l® The mere fact
that lay parties participated in the conference without adding
“relevant” information may have served to create the impres-
sion in the professionals that the lay parties rarely had any-
thing to contribute.

In summary, most of the conferences ended with agree-
ment on at least the outlines of a settlement. The process took
an average of ten minutes. Most sessions had at least four par-
ticipants: the judge, two attorneys, and one lay member. As a
result, the structure of decisionmaking was generally different
from the traditional mode of plea negotiation in criminal cases.
The judge played the central role in the process by directing
the information flow and determining sentence. Although the
presence of lay participants changed the structure, their rate of
attendance was lower than some professionals had hoped it
might be, perhaps because of notification problems. Their role
was limited to providing information requested by the profes-
sionals.

D. Effects of the Conference on Processing Costs!!

We expected that the conference procedure would reduce
the time a case remained open. Joint negotiation by all of the
parties in place of more traditional sequential series of discus-
sions seemed likely to facilitate the settlement of cases. To test
this we compared the number of days from arraignment to dis-
position for the test and comparison judges for pretreatment,
test, and control groups of cases. Tests were run for each
courtroom among the three treatment conditions and between
pairs of treatment conditions in order to pinpoint the location
of differences as precisely as possible. Prior to the implementa-
tion of the conference procedure the average time from arraign-
ment to disposition was 126 days, varying from 75 days to 208
days, among the three test judges. The conference procedure
reduced the time to disposition in all three courtrooms by
roughly three weeks. No similar reduction occurred in the
cases handled by the comparison judges so the finding cannot
be explained by some change in the court system.

In the total sample, approximately 10 percent of the cases
went to trial and almost one-quarter were dismissed without

10 When interviewed after the conclusion of the project, the judges could
think of no information that was essential but not brought out at the confer-
ence.

11 For a full presentation of our findings, see Kerstetter and Heinz (1979:
chs. 7-9).
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adjudication. Although there is some evidence that the likeli-
hood of trial or dismissal may have entered the decision to con-
vene the conference, the overall distribution of trials,
dismissals, and settlements was not changed by introduction of
the conference.

Based on interviews with defendants, victims, and police
we found that their participation in the conference did not af-
fect the average number of contacts between lay and profes-
sional actors or the number of issues they discussed. However,
those who attended the conference met more professionals and
discussed more issues than those who did not.

An analysis of the costs of the conference involves several
dimensions. We have already mentioned that the brevity of the
session suggests a net savings. If notification of lay partici-
pants is to be improved and higher attendance achieved, more
money will have to be spent for support staff. The accelerated
disposition of cases and the brevity of the conference sessions
appear to have several causes. First, the conference may have
encouraged attorneys to review their cases carefully. The rela-
tive formality of the scheduling (it took place before a judge
and then appeared on the court calendar) may make the attor-
neys less inclined to seek postponements. The presence of the
lay participants may have facilitated communication by reduc-
ing the need for subsequent consultation to review the pro-
posed disposition. Nevertheless, the processing costs were not
fundamentally altered: settlements did not increase nor were
trials more attractive (for example, because the conference pro-
vided more information about the likely sentence following
conviction at trial).

E. Effects of the Conference on Case Dispositions

Defendants were found not guilty in 5 percent of the entire
sample of closed cases. That figure was not significantly af-
fected by the use of the conference. Almost half (46 percent) of
those found guilty were incarcerated. The average sentence
was 2.1 years.’? We used a modification of the Diamond-Zeisel
(1975:121) sentence severity scale (which incorporates fines,
probation, and incarceration into a single score) to make com-
parisons among the treatment conditions and courtrooms. We
found significant differences among the courtrooms but little
change that could be attributed to the use of the conference.
Two judges modified their sentencing patterns (one imposed

12 After excluding suspended sentences and sentences that ran concur-
rently with those in earlier cases, the average was 1.7 years.
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less severe sentences and the other ordered restitution more
frequently) but the changes appear to be due primarily to
changes over time since the control cases showed similar
changes. The third judge did not change his basic sentencing
pattern. The changes in sentencing may be due to spillover ef-
fects of the conference on the whole calendar.

Although the procedure did not contain an explicit sentenc-
ing philosophy, expanding the number of roles and reducing in-
formation costs might be expected to alter outcomes. Project
findings did not support that expectation. Individual cases may
have been affected by the conference but its introduction did
not significantly change the pattern of adjudication or sentenc-
ing. Our review of the negotiation process suggested that it had
not been significantly altered by the use of the conference. The
absence of a significant change in either outcomes or sentences
supports that conclusion.

F. Effects of the Conference on Lay Attitudes

We expected a change in the attitudes and perceptions of
defendants, victims, and police officers as a result of their par-
ticipation in the conference: for instance, more knowledge
about and more positive attitues toward the specific disposition
with which they were concerned. We tested these expectations
by means of interview data with defendants, victims, and po-
lice, comparing those who did and did not attend for the effect
of conference participation upon individuals and pretreatment
and post-treatment cases for the systemic effects of the inter-
vention.!3

We were interested in whether the central actors in the
criminal process knew the disposition of their cases. As ex-
pected, only two of the 297 defendants interviewed reported
they did not know the outcome of their cases but half of the
victims and one-third of the police reported ignorance. Since
victim and police are not necessary to the closing of a case,
some special effort by the courts would have been required to
inform them unless they happened to be present at the disposi-
tion.

Introduction of the conference into the system did not sig-
nificantly increase the level of knowledge of either victims or

13 The research design, with its random assignment of cases to test and
control conditions, allows inferences about systemic efforts. Since attendance
was not controlled in a similar manner, inferences about individual differences
are more tenuous since those who attend may vary systematically from those
who do not. However, they did not differ significantly in social and economic
background and general attitudes toward the criminal justice system.
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police.l* Nevertheless, both the victims and the police who re-
ported attending the conference were much more likely to feel
they knew the disposition than those who did not.

The majority of each category of lay participants were gen-
erally positive in their evaluation of the attention given their
cases by the judge and/or attorney. Defendants were the least
satisfied and police the most, which is surprising given the
common attitude among police that they are excluded from the
subsequent processing of the arrests they make and that the
judge is unsympathetic to their perspective.l> The comparisons
among respondents in the different treatment groups showed
no significant treatment effects for defendants and police, but
victims in the test category were somewhat more satisfied with
the processing of their cases. Defendants and victims who at-
tended a conference did not differ from those who did not, but
police who attended were more satisfied.

All three categories of lay participants indicated general
satisfaction with the disposition of their cases. Since they
could be expected to have quite different perspectives, it is in-
teresting to note the similarity in the overall ratings.1® Among
the defendants and victims there was no difference between
test and control groups or between those who attended a con-
ference and those who did not. Nevertheless, police who at-
tended a session were more positive about the disposition and
there was some evidence that police in the test group were
more positive than those in the control.!?

A major concern about judicial involvement in plea negoti-
ations is that the role of the judge is inherently coercive. We
explored this concern by comparing responses on whether de-
fendants plead guilty because of fear of a more severe sentence
if they go to trial. We found that 60 percent of the defendants
interviewed felt that the possibility of a more severe sentence

14 Defendants were not included because virtually all knew the disposi-
tion.

15 We should note that the police and victims may come from what may
be the more satisfied end of a continuum of victims and police, since they rep-
resent only cases that survived arraignment. The survival of these cases could
be viewed by victims and police as a validation of their perceptions about the
significance of the criminal event, with the result that they would be more dis-
posed to view the court processing as a success.

16 We are not suggesting that the three parties agreed in any given case
but only that the overall pattern is similar. Further, these figures do not reflect
the relationship between satisfaction and sentence. We are not saying that de-
fendants who were imprisoned were as satisfied as those acquitted. We only
measured the satisfaction of those who knew the disposition.

17 Differences between test and control were statistically significant for
one of the three judges.
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following a trial was an important or critical factor in their deci-
sion to plead.!® Comparisons between test and control groups
and between those who did and did not attend showed no dif-
ferences in the salience of the issue that could be attributed to
the use of the conference. Thus, concern about the inherent co-
erciveness of judicial participation is not supported by this
study.

To argue that the conference procedure made an impact on
attitudes and perceptions, consistent and significant differences
need to be found. Out of fifteen sets of tests for treatment ef-
fects upon defendants, victims, and police, only one (or possi-
bly two) showed significant differences. It therefore seems
clear that the conference procedure did not substantially
change the overall judicial environment. Out of the fifteen sets
of tests for the effect of attendance, nine showed significant dif-
ferences. These findings pose some difficult problems of inter-
pretation. One must first come to grips with the reason for
attendance. Perhaps those who attended were systematically
different from those who did not—more satisfied with the
courts, endowed with a greater sense of civic duty or from a
higher socioeconomic stratum. On that basis one would inter-
pret differences related to attendance as evidence of pre-
existing differences. But our data show no significant differ-
ence in these characteristics between those who did and did
not attend. Further, those in the test group who did not attend
and those in the control group were similar in their degree of
satisfaction and extent of knowledge but both differed from
those who attended the conference. Because notification was
not perfect and some conferences were canceled, we are in-
clined to view differences related to attendance as suggestive of
effects on individuals, if not on the court system as a whole.
The findings are consistent with the anticipated effects of mak-
ing the negotiation procedures more open: participants gener-
ally had more information and were more satisfied with their
treatment, but the gains were modest.

V. CONCLUSION

The pretrial settlement conference in Dade County, Flor-
ida, created a more open, formal arena for plea negotiations.
The procedure increased the number of participants, including

18 Whether there really is such a sentencing differential is a separate
question, see Rhodes (1978).
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nonprofessionals, and thereby lowered information costs. In-
formation needs were quite low. The sessions were brief, last-
ing an average of ten minutes. At the conclusion of the
conference three-quarters of the cases had reached either a set-
tlement or the outlines of a settlement.

The conference assumed the characteristics of an adminis-
trative proceeding whose goal was to fit the case into a category
and then apply existing legal rules. Such a procedure appears
appropriate for most criminal cases, where the issues in dis-
pute are minimal. It also helped to identify the “difficult” cases
(those that were most serious or where guilt was disputed) so
that alternative procedures could be followed, such as further
discovery and trial. This is facilitated by the presence of the
disputing parties. For example, one defendant brought in a
surprise witness which resulted in a continuance for further
discovery.

The greatest impact of the conference procedure was to
shorten the length of time it took to close cases. Furthermore,
our data suggest that the conference certainly did not increase
and may actually have decreased the total time invested by the
court system. The conference did not cause significant changes
in the proportion of litigated or settled cases or in the propor-
tion of defendants found guilty, but there was some evidence
that the imposition of restitution and incarceration were modi-
fied.

It seems unlikely that the conference procedure could
change the environment in which the courts operate because
lay attendance was so low. Nevertheless, the impact on individ-
ual police and victims who did attend was not insignificant.

The conference reduced the decision costs by achieving
savings in time and by lowering the cost of obtaining informa-
tion. These reductions benefit professionals (judge and attor-
neys) and lay parties as well, to the extent that processing
costs concern all citizens. Further, because speedy dispositions
are beneficial to innocent defendants, victims, and police, the
conference procedure also enhances justice.
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