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the local cultural-milieu. Findings reveal that plaintiffs of colour
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more defendant friendly than those outside the in more liberal
areas. Black judges, in comparison, are more plaintift friendly in
conservative areas when compared to black judges in more liberal
areas. While female judges are generally more plaintiff friendly
than male judges in sex cases, location has no discernible effect.

INTRODUCTION

Title VII of the Civil Rights Act of 1964 has reduced employment discrimination, with successful
claims offering a powerful potential remedy for plaintiffs (Bisom-Rapp, 1999; Donohue III &
Heckman, 1991; Kalev & Dobbin, 2006; Leonard, 1990; Pedriana & Stryker, 2017; Skaggs, 2008,
2009). Lawsuits, according to recent research, can provide deterrence via increased employer aware-
ness of misconduct and by impacting company reputation with consequences for financial well-
being (Hirsh & Cha, 2015; Skaggs, 2009). Moreover, effective enforcement can reduce race and
gender disparities in the company sued and in nearby companies (Burstein & Edwards, 1994;
Kalev & Dobbin, 2006; Skaggs, 2009) and change employment norms (Hirsh, 2009; Skaggs, 2008).
Employment discrimination persists; however, raising questions about effective enforcement of
EEOC law and whether legal processes can, in and of themselves, remedy discriminatory treatment
(Bisom-Rapp, 1999; Bobbitt-Zeher, 2011; Roscigno et al., 2007).

A constant impediment to consistent enforcement of Civil Rights protections is the ambiguity of
anti-discrimination law. While discrimination in the workplace on the basis of a protected class
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status is formally prohibited, precisely what behavior constitutes discrimination is less clear. Judges
consequently have substantial interpretational discretion as to what conduct is legal versus non-
legitimate. In this article, I address this by focusing on the degree to which the race and gender of
judges and local community norms shape enforcement of anti-discrimination law. I build on the
recent work of Berrey et al. (2017) and Edelman (2016) in examining how social context influences
the legal processes and biases they have effectively documented.

My data entail a large sample of federal EEOC cases coupled with personal data on judges and
data for the community in which the case was heard. My analyses add to the existing research in at
least two important regards. First, while previous research suggests that judges race and gender are
relevant to employment discrimination cases, it is equally essential to recognize that judges work in
local contexts—contexts (e.g., rurality, region, etc.) that may intersect with judges’ own background
status attributes in a way that shapes decisionmaking. Secondly, my analyses consider two novel
measures of local social context—that is, citizen partisanship and rurality—that, to date, have not
been incorporated into analyses of employment discrimination litigation. These two extensions are
important from a general social scientific standpoint: If we are to understand law as a socially con-
structed institution, it is essential to examine how judges behave within local social contexts.
This article does so by integrating ideas from both an institutional approach to enforcement of anti-
discrimination and the court communities perspective.

CONSTRUCTIONISM AND EMPLOYMENT DISCRMINATION

My approach derives from a legal constructionist framework, as articulated by Nielsen and Nelson.
A constructionist framework views the law as “a culturally and structurally imbedded social institu-
tion” in which parties continually construct and redefine legal meaning (Nielsen & Nelson, 2005;
Suchman & Edelman, 1996). Such a framework contrasts with legal formalism, arguably the domi-
nant mode of thought for judges and lawyers, which holds that to understand the law means under-
standing and implementing clear and unambiguous law on the books based on the facts of the case
(Moran, 2010; Roberts Jr., 2005).

Under a constructionist approach, the law, including written statutes and judicial precedent, are
best conceived not as dictators of the outcome of a case, but rather as guides on the breadth of dis-
cretion. After the passage of the Civil Rights Act, courts grappled with the meaning of the law, but
over time, the degree of consensus rose, narrowing, the range of judicial discretion. Deeming some-
thing illegal discrimination is not a separate act from defining what illegal discrimination is. Instead,
the act of deeming an act discriminatory, contributes to the definition.

A constructionist framework argues that the law arises via interactions of parties, each of whom
attempts to define the law “in specific ways in specific contexts” (Nielsen & Nelson, 2005). Discrimi-
nation is thus not a universally recognized and objective behavior but is instead subject to a shifting
and continually contested definition, based on the parties and context. This is not to say the law is
absent any relevant precedent or constraints on discretion. Instead, it means a definition capable of
predetermining the outcome of any discrimination suit does not exist and instead, the question of
what constitutes illegal discrimination varies by context and individual (Hirsh & Sabino, 2008;
Huffman & Cohen, 2004; Marshall, 2005). Furthermore, contemporary discrimination is more subtle
than the blatant discrimination of the past (Dietch et al., 2003; Sturm, 2001). Therefore, to under-
stand the construction of any law, we much understand both the actors and the context in which
they operate. In the present employment discrimination research, the relevant actor is the judge
ruling in the employment discrimination case.

According to the framework described by Nielsen and Nelson, the construction of meaning when
it comes to anti-discrimination law occurs in six fields: “We can think of anti-discrimination law as
being produced in at least six distinct fields that are worthy of analysis in their own right. The fields
include: (1) the judicial field, which consists of the federal and state courts that interpret
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anti-discrimination law; (2) the legislative field, which includes the United States Congress; (3) the
regulatory field, including the Civil Rights Commission, the EEOC, and the Office of Federal Con-
tract Compliance Programs (OFCCP); (4) employing organizations; (5) the academic field; and
(6) politics and public attitudes” (Nielsen & Nelson, 2005).

This paper is prompted in part by Nielsen and Nelson’s argument that while studying individual
fields is important, a full understanding of employment discrimination requires studying the areas
where fields come together. This is where they begin to reciprocally shape each other (Nielsen &
Nelson, 2005). Such an insight is core to my analyses and reflects an important extension to prior
research surrounding employment discrimination.

Previous research can be broadly placed in three categories: (1)Work that examines how a field
internally constructed concepts about employment discrimination, (2) Research that looks at the def-
inition of illegal discrimination that emerges when two fields come to contact with each other, and
(3) Examinations of how individual identity shapes how one conceives of employment discrimina-
tion. From this, a fourth category seemingly should exist, which focuses on how individual identity
shapes conceptions of employment discrimination at the intersection of fields. This is what the pre-
sent research aims to accomplish, by studying the intersection of the judicial field and the field of
politics and public option, while also recognizing that judges are individuals with identities that
could mediate how the meaning of discrimination is generated at this intersection.

Constructions within a field

Research on constructions within an individual field tend to focus on employer organizations. In
Inventing Equal Opportunity, Frank Dobbin traced how employer organizations, grappled with the
ambiguous new federal mandate that prohibited employment discrimination and over time arrived
at what he described as “a legal code internal to the corporation” This code consisted of equal oppor-
tunity rules that existed only within the human resource manual. These policies and programs, while
not present in any federal or state statute, began to define what equal employment and anti-
discrimination policy was. For example, concepts such as objective performance evaluations, publica-
tion of jobs beyond the existing workforce, diversity training, and official grievance protocols were
constructed by personnel experts and not judges or legislators (Dobbin, 2009). Lauren Edelman sim-
ilarly traced how employers created largely symbolic rules and offices that created symbols of com-
pliance, without creating any substantive changes (Edelman, 1992, 2016; Edelman & Cabrera, 2020).

Constructions at overlapping fields

Edelman’s work however also highlights the fact that individual fields rarely construct meaning with-
out any substantive input from overlapping fields. In the case of Edelman’s work she highlights how
the judiciary increasingly deferred to the employer constructed meanings, eventually giving them
greater weight, which resulted in greater proliferation of these symbolic compliance measures by
employer (Edelman et al., 2011). This interaction, known as the endogeneity of law, examines how
employers, the group intended to be regulated by EEO law, have shaped the judiciary’s opinions on
how that law is to be applied. (Bisom-Rapp, 1999; Dobbin, 2009; Edelman, 2005; Edelman
et al., 1999; Edelman et al.,, 2011; Nelson et al., 2008; Suchman & Edelman, 1996). This intersection is
not one way however, as the judiciary has been successful in reducing discriminatory business prac-
tices via findings of employer liability (Burstein & Edwards, 1994; Donohue III & Heckman, 1991;
Hirsh, 2009; Skaggs, 2008, 2009). A growing body of research however has started to address how
politics and public attitudes shape employer and employee conceptions of discrimination by signal-
ing what behavior is deemed discriminatory (Beggs, 1995; Edelman, 1990; Garnett, 2012;
Skaggs, 2008, 2009; Stainback & Tomaskovic-Devey, 2012). Tomaskovic-Devey and Stainback
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detailed in their book Documenting Desegregation how national political attitudes and leadership
shaped how and by how much workplace segregation changed over time following the passage of the
Civil Rights Act (Stainback & Tomaskovic-Devey, 2012).For example, as national politics moved
towards neo-liberalism, de-segregation stalled, and as Reagan administration policies moved away
from racial equality and towards gender equality, woman achieved greater gains in desegregation
than Black Americans (Stainback & Tomaskovic-Devey, 2012). Related research looking at local atti-
tudes found that workplace desegregation regulation has a more significant impact in politically lib-
eral jurisdictions (Guthrie & Roth, 1999; Kalev & Dobbin, 2006; Skaggs, 2008, 2009). Employers in
more egalitarian minded communities and with more same-sex couples, tend to have less inequality
(Beggs, 1995; Garnett, 2012; Skaggs, 2008). Greater levels of voting for Democrats is correlated with
lower rates of occupational segregation by race and gender (May & McGarvey, 2017; McVeigh &
Sobolewski, 2007).

Individual constructions of discrimination

Finally, previous research has demonstrated the variety of ways in which individuals construct their
understanding of discrimination and the factors that influence these definitions. Personal attributes
such as one’s age, income, and education influence perceptions of unfair treatment (Bobo &
Suh, 2000). Black Americans, Latinos, and women are more likely to perceive discrimination at work
(Hirsh & Lyons, 2010; Mccord et al., 2017).

Social context can also shape individual employees’ perception of discrimination. Research shows
that differences in personal, community, and organizational characteristics influence whether an
employee constructs various behaviors as illegal discrimination (Avery et al., 2008; Marshall, 2005;
Stainback et al., 2011). Employees are more likely to identify workplace discrimination when they
perceive societal wide discrimination as higher, when local norms reject gender discrimination, and
when the parties involved differ in race or gender. (Avery et al, 2008; Eyer, 2012; Kartolo &
Kwantes, 2018; Schaffer & Riordan, 2013; Stefanie et al., 2013).

Organizational factors, such as levels of integration, formal diversity training and standardized
employee screening procedures also impacts whether behavior is constructed as discriminatory
(Avery et al.,, 2008; Hirsh & Kmec, 2009; Hirsh & Lyons, 2010; Hirsh & Sabino, 2008; Stainback
et al, 2011). Finally, an employer’s construction of their anti-discrimination policy can also shape
employees’ definition of discrimination (Marshall, 2005). If lay-persons’ perceptions of what consti-
tutes discrimination is shaped by personal factors and local norms, why should not judges be subject
to the same? Research in other realms already suggests that judges are not much different from lay-
persons when it comes to the influence of background beliefs on decisionmaking (Englich
et al., 2006; Guthrie et al., 2001; Miller, 2019).

In the next section, I focus on how both community level factors and the race and gender
identity of judges contribute to the construction of discrimination. I then look at how local com-
munity and judicial identity interact to construct a person and place specific understanding of
discrimination.

DISCRIMINATION, COURT COMMUNITIES AND JUDICIAL IDENTITIES
Local normative environments and legal decisionmaking

A theoretical framing related to the legal constructionist approach is the community court’s perspec-
tive. This approach recognizes that courts are embedded in communities, which can impact how

cases are handled within the courtroom. This article conceives of this perspective as an application
of the overlap between the public and political opinion fields and the judiciary fields. Peter Nardulli,
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Roy Flemming, and James Eisenstein’s decades long mixed methods study of trial courts in Illinois,
Michigan, and Pennsylvania laid the foundation for showing how local norms and existing relation-
ships shape the handling of legal disputes (Flemming et al., 1987; Nardulli, 1986; Nardulli
et al., 1980; Nardulli et al., 1984, 1985). The majority of contemporary research on the Court Com-
munities perspective has focused on criminal law, but the insights remain valuable within a discus-
sion of employment discrimination. Research in the field of criminal justice suggests the likelihood
of conviction, sentence length, and capital punishment, especially for Black defendants, varies by
local factors such as region of the country and percent republican (Baumer & Martin, 2013;
Feldmeyer & Ulmer, 2011; Helms & Jacobs, 2002; Jacobs & Carmichael, 2004). Given that employ-
ment discrimination and criminal punishment are forms of social control of minority members
(Blalock, 1967; Huffman & Cohen, 2004; Johnson et al., 2011), it is little stretch to suspect that the
same factors that increase criminal punishment would also cause lax enforcement of anti-
discrimination laws.

The Court Communities perspective recognizes that local communities shape even the federal
judiciary (Feldmeyer & Ulmer, 2011; Ulmer & Johnson, 2017). While they are appointed instead of
being elected by citizens, there is still reason to suspect federal judges are influenced by the commu-
nity in which they work. Federal judges typically work in a local court district for their entire career.
Most judges were also born in the region they eventually serve (Neubauer & Fradella, 2015;
Richardson & Vines, 1970). By law, they are required to live in the district in which they work
(Judiciary and Judicial Procedures, 2012). Furthermore, federal judges join the bench following years
of local politicking; therefore, judges already have strong social networks in their district
(Richardson & Vines, 1970). Senators within the circuit have an opportunity to provide recommen-
dations to the White House on how to select (Rutkus, 2013). Senators from the state the nominee
was selected from could also provide an opinion to the Senate on the fitness of the nominee
(Rutkus, 2013). This process was one more opportunity for local influences to shape who makes it to
the bench.

Legal decisions could be influenced by local context because, as evidenced by judicial politicking,
the president will only nominate attorneys who already reflect the norms of the local district
(Richardson & Vines, 1970; Songer & Davis, 1990). Additionally, and perhaps more importantly,
residing in a district while on the bench, could shape the normative criteria judge may activate in the
court of decisionmaking (Richardson & Vines, 1970). While federal judges have a job for life, and
are allegedly immune to political pressures, there is evidence showing that local politics influences
federal judges (Baumer & Martin, 2013; Richardson & Vines, 1970).

Prior research in criminal sentencing and employment discrimination research has identified
three factors of social context that may be particularly likely to shape decisions in employment dis-
crimination cases: local political orientation (Garnett, 2012; McVeigh & Sobolewski, 2007;
Skaggs, 2008, 2009; Songer & Unah, 2006), rurality (Dumas & Haynie, 2012; Eason et al., 2017;
Oliver & Mendelberg, 2000; Songer & Unah, 2006), and presence in the south (Glaser, 1994;
Oliver & Mendelberg, 2000; Songer & Davis, 1990). All three are relevant to shaping local norms
related to discrimination, race, and gender. For examples, the traditional perspective is that the South
has more discrimination; nonsoutherners are more likely to believe equality does not yet exist, and
southern Whites tend to hold more negative views of Black Americans.

While in many cases, these three conditions, rurality, southerness, and Republican support exist
in the same place, they still can be independent. For example, large cities in the south can be left
leaning, while cities outside the south, especially prior to the 2016 election, could lean conservative.
Rural communities in the south can likewise be majority Black American, and, thus, lean Democratic
in voting. Examination of all three allows study of their independent effects, even if there is substan-
tial overlap in some locations.

Additionally, even though there may be some overlap in the existence of racism and sexism, they
do however remain different processes. A region or person need not be retrograde or liberal
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regarding one process simply because they are regarding the other. Therefore, some factors discussed
below may apply to both race and sex discrimination cases, while others will only apply to a
single one.

How local politics may matter

Previous research suggests that state political climate can affect how courts handle employment dis-
crimination claims and can mediate how discrimination lawsuits change managerial diversity by sig-
naling what kind of behavior is acceptable in the community (Skaggs, 2009). Previous research also
shows higher rates of support for Republicans by voters is correlated with higher rates of occupa-
tional segregation by gender and race (McVeigh & Sobolewski, 2007). Greater gender segregation at
businesses in communities may also be influenced by communities views on gender equality
(Garnett, 2012; Skaggs, 2008). Thus, the normative environment in Republican counties may be such
that gender and race discrimination is less likely to be seen as illegal discrimination and more likely
to be seen as the usual practice.

Conservative voters are also more likely to reject the existence of racial inequality (Pew Research
Center, 2016). Republicans are more likely to believe that racial equality now exists, and thus, may
be less likely to support claims of discrimination. Republicans are also more likely than Democrats
to believe that the government has done too much to try to achieve racial equality (Pew Research
Center, 2004). This opinion may increase rejection of government-backed allegation of discrimina-
tion. Somewhat less apparent, but equally important, are ideologies connected to the role of govern-
ment on business decisions with Republicans expressing less support for government intervention in
business decisions (Gallup, 2013). Therefore, even if they believe racial discrimination is wrong, they
may be more likely to be opposed to the government creating an enforcement system.

There is, however, no research directly examining whether local voting patterns affects judicial
decisions in employment discrimination cases. However, a substantial body of research has exam-
ined whether judges sentence Black criminal defendants differently based on levels of Republican
voting (Helms & Jacobs, 2002; Jacobs & Carmichael, 2001, 2004; Ulmer et al., 2008). Given the
established link between political views and views on race and gender, and evidence from criminol-
ogy that Republican voting patterns influence judicial decisionmaking it follows that courts in
Republican divisions may be less supportive of claims of racial discrimination.

Hypothesis 1 Plaintiffs alleging race or gender discrimination are less likely to win in
Republican districts compared to Democratic districts.

Rurality as a potentially influential context

Research has also suggested that local rural embeddedness affects legal decisions. The majority of the
research has examined severity of criminal punishment and racial disparities in punishment
(Britt, 2000; Steffensmeier & Britt, 2001; Ulmer & Kramer, 1996). Prosecutors are five times more
likely to seek the death penalty in rural areas than urban. This effect may be due in part to how sup-
port for capital punishment and racial prejudice interact (Songer & Unah, 2006). Research shows
that urban and rural counties exhibit different racial attitudes (Fennelly & Federico, 2008; Tolbert &
Grummel, 2003). A 2013 Pew study shows that rural, suburban, and urban residents have vastly dif-
ferent opinions on whether Black Americans are treated fairly at work, by the police, by the courts,
in elections, at schools, in businesses, and by the healthcare industry (Pew Research Center, 2013).
Previous research looking at all cases in Alabama found variations in civil cases proceeded, based on
whether they occurred in a rural or urban county (Dumas & Haynie, 2012). Despite evidence that
rural residents tend to have different racial opinions than White Americans, no research has
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examined if this influences decisions in employment discrimination cases. The author is unaware of
any research studying this in the context of employment discrimination. However, as both criminal
punishment and discrimination are often intertwined with conceptions of race, it would be fruitful
to examine rurality in the context of employment discrimination. Given the previous findings on the
relationship between race and rurality in criminal punishment contexts, Hypothesis 2 predicts a sim-
ilar effect in race discrimination cases only.

Hypothesis 2 Plaintiffs are less likely to win their race discrimination claims in rural divi-
sions compared to nonrural divisions.

The South and potential effects

Finally, previous research demonstrates that the South continues to exhibit its own unique social
context, generating its own behavioral norms. Therefore, we can expect variations in case outcomes
based on whether the case is adjudicated in the South.! This is important because traditionally speak-
ing; the south is less progressive on race (Glaser, 1994; Orey et al., 2011) The traditional view is still
supported by contemporary research (Mas & Moretti, 2009; Oliver & Mendelberg, 2000).
Researchers frequently examine differences in cases in the South versus the rest of the country. For
example, research on death penalty cases and voting rights consistently demonstrates varjations in
case handling by region (Alesina & La Ferrara, 2014; Songer & Unah, 2006). Research already high-
lights that southern courts are less favorable to Black plaintiffs and defendants (Alesina & La
Ferrara, 2014; Collins & Moyer, 2008; Vines, 1949). Given the previous findings on the relationship
between race and southerness in legal decisions, Hypothesis 3 predicts a similar effect in race dis-
crimination cases only.

Hypothesis 3 Plaintiffs in the South alleging race discrimination are less likely to win than
plaintiffs in the North.

It should be noted, that while there is substantial association between southern, rural, and GOP
dominant regions, these three do not always co-exist. For example, in the Black belt, there are many
rural, southern, but non-GOP dominated counties. Outside the south, cities like Phoenix and Salt
Lake City showed republican leaning in voting.

Judicial identities

A judge’s attitudes can shape their construction and interpretation of the law (Chew & Kelley, 2008;
George, 2007; Johnson et al., 2008; Sisk et al., 1998). The evidence is mixed as to whether a judge’s
race, gender, and politics are relevant to how s/he decides cases in general (Ashenfelter et al., 1995;
Johnson, 2014; Johnson et al., 2008; Steffensmeier & Britt, 2001) Instead, there are theoretical rea-
sons to believe that a judge’s identity might only matter for particular types of cases. For example,
evidence suggests that a judge’s race, gender, and political affiliation are important predictors of how
a judge will rule in employment discrimination cases along with death penalty and criminal cases
(Boyd, 2016; Boyd et al., 2010; Chew & Kelley, 2008; Collins et al., 2010; Collins & Moyer, 2008;
Johnson, 2014; Steffensmeier & Britt, 2001).

A simplistic account would argue that judges of different races or genders simply hold wildly
divergent attitudes on almost all legal matters, which in turn results in reaching different opinions.

"Regions are limited to southern and nonsouthern, as the south continues to stand out as unique compared to other regions and introducing
more regions decreased computational strength. However additional research could consider other regional variations.
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However, for the most part, the research demonstrates that judges, regardless of race or gender, have
been socialized into the judiciary and limited by organizational constraints such many matters of law
show no significant difference between the decisions of judges of different races or genders
(Boyd, 2016; Johnson, 2014; Morin, 2013; Steffensmeier & Britt, 2001). However, a more finely tuned
account would turn to the different lived experiences of Black versus White and female versus male
judges to suggest that such differences would lead them to be more or less sympathetic to or quicker
to recognize discrimination (Boyd, 2016; Boyd et al., 2010; Weinberg & Nielsen, 2012). A quote from
Black American Federal Circuit Judge Harry Edwards supports this theory stating “Because of the
long history of racial discrimination and segregation in American society, it is safe to assume that a
disproportionate number of Blacks grow up with a heightened awareness of the problems that per-
tain to these areas of the law” (Edwards, 2002).

Research increasingly suggests that it is only in particular types of cases, which activate race or
gender identity, that may demonstrate an effect based on judicial race (Boyd, 2016; Boyd et al., 2010;
Davis et al., 1993; Songer & Crews-Meyer, 2000; Songer & Lindquist, 1996). Employment discrimi-
nation law is one field in which a judge’s personal identity may directly relate to the case
(Boyd, 2016; Chew & Kelley, 2008; Davis et al., 1993; Weinberg & Nielsen, 2012). For example, Black
and female judges may be more to have been personally discriminated against, especially in the sub-
tle ways that have become more common. White or male judges meanwhile may be more likely to
have been socialized to believe that discrimination is a thing of the past, and when it exists, it does
so in open and obvious way.

This is not a one way effect, as White Americans, are themselves socialized in racially relevant
ways, such as being less attuned to discrimination (Priest et al., 2014). Surveys in fact indicate that
White Americans are less likely to believe racial discrimination in the workplace remains a major
concern (Hertz et al, 2020). Meanwhile, men are less likely to report discrimination at work or
believe that gender discrimination will hamper their career when compared to women (Parker &
Funk, 2017; Sipe et al., 2016). Men are also more likely than women to oppose workplace gender
equity measures (Scarborough et al., 2019). While judges do undergo an additional socialization pro-
cess in law school and in their legal practice, research does suggest that judges still hold biases, often
implicit ones (Levinson et al., 2017; Miller, 2019; Rachlinski et al., 2009).

Existing research suggests that while Black judges and female judges may view the world differ-
ently from their counterparts, this does not mean they will thus reach the same legal conclusions.
Some research demonstrates that while female judges are more likely to rule in favor of plaintiffs
alleging gender discrimination, Black judges may be more likely to rule in favor of plaintiffs alleging
race or sex discrimination, suggesting Black judges may have a broader sympathy for plaintiffs, and
not merely towards Black plaintiffs (Boyd, 2016; Chew & Kelley, 2008). Though not previously dem-
onstrated, it is possible that female judges similarly show sympathy for all plaintiffs, and not just
those alleging sex discrimination.

Several theories exist for why Black and female judges rule differently than their White and/or
male counterparts. They may see themselves as group representatives, they may have greater empa-
thy for plaintiffs and/or past personal experience with discrimination, or they may have different
ideological/political views than White and male judges (Boyd, 2016; Collins et al, 2010;
Edwards, 2002; Farhang & Wawro, 2004; Johnson et al., 2008; Weinberg & Nielsen, 2012, 2017). I
put forth two hypotheses regarding judicial identity.

Hypothesis 4 Black judges will be more likely than White judges to rule in favor of
plaintiffs in race and sex cases.

Hypothesis 5 Female judges will be more likely than male judges to rule in favor of
plaintiffs in sex and race cases.
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The intersection of the personal and local context

A constructionist approach must go beyond merely looking at identities and instead consider how
embeddedness in a community might interact with these identities. Unfortunately, to date, there is
limited research studying how local community norms may impact judges differently depending on
the judge’s background. The research that exists does suggest that gender can mediate the effects of
the southern variable (Davis et al., 1993). More generally, research supports the idea that lay people’s
perception of discrimination is affected by their race/gender and the local context (Avery
et al,, 2008). Furthermore, evidence suggests that judge’s biases may not radically differ from those
of lay people (Miller, 2019).

It is plausible that judges of color in defendant friendly, south, Republican, or rural districts, may
be more conservative than their White counterparts. First, judges of color may experience more nor-
mative pressure to demonstrate that they reflect community values. Second, for a Black attorney to
be considered for a judgeship in these districts, they may have to be clearly friendly to local values
(i.e., a judge selection effect). If this is, in fact, the case, more moderate or even progressive Black
judges may be selected out of the process or, at the very least, experience more pressure to conform.
There is evidence for a similar effect in the criminal sentencing literature as Black judges may sen-
tence more harshly (Steffensmeier & Britt, 2001). Alternatively, the identity and experience of Black
and female judges may be most salient in conservative areas, such that they would be even more
plaintift friendly than comparable judges outside those areas. This leads to two competing
hypotheses.

Hypothesis 6 Black and female judges in conservative areas will be more plaintiff friendly
than comparable judges outside those areas.

Hypothesis 7 Black and female judges in conservative areas will be less plaintiff friendly
than comparable judges outside those areas.

DATA AND METHODS
Data

The primary data come from the EEOC Litigation Project (Kim et al., 2013) which is composed of
case and judge details from a random stratified sampling of employment discrimination lawsuits
filed in federal courts between 1996 and 2006 by the Equal Employment Opportunity Commission
(“EEOC”) (Boyd, 2016). The population consisted of all federal cases filed by the EEOC between fis-
cal years 1997 and 2006. The sample includes all class actions, cases concluded by court order, and
cases with a set trial date, along with a random sample of the remaining cases (Kim et al., 2013). I
limit my cases analysis to cases alleging race or sex discrimination. In line with previous research, I
exclude race claims brought by White plaintiffs and sex claims brought by males (Boyd, 2016). This
result in six race cases dropped and 60 sex cases dropped. These claims can present questions of
power dynamics that are incongruous with cases filed by women and people of color. This is particu-
larly important in the context of this article, as the importance of social context largely relates to
how traditionally, disadvantaged individuals are treated or viewed within particular communities.
Including such cases could mute the effects of local community context. In fact, it could be that
White plaintiffs alleging race discrimination perpetrated by Black Americans may be best received
by courts located in communities exhibiting bias against Black Americans.

The value of these cases for my research emerges from the EEOC investigatory process that
occurs before these cases ended up in court. The process screens out cases with no or limited merit
to focus attention on strong cases to file. In a mere 3% of cases does the EEOC find merit and file a
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lawsuit on behalf of the employee (Nielsen et al., 2008). This eliminates the concern that a high vol-
ume of frivolous cases, which judges uniformly decide, could hide variations in decisionmaking
(Boyd, 2016). Though limited in the sense of being not necessarily reflective of all cases filed each
year at state of Federal levels, such data are important for my purposes owing to the fact that: (1) they
provide significant detail on case proceedings and decisionmaking, and (2) offer necessary and
important variations on my two outcomes of interest (i.e., decisionmaking on motions during the
case proceedings, and final decisionmaking on the case itself).

In order to understand the construction of the locality data, the organization of the Federal
courts has to be understood. Federal court districts, the lowest level of the system, are further divided
into divisions via judicial order. These divisions are where the decisions I examine are made, and
they are the smallest way to physically divide the federal court system. Therefore, examining cases at
this level allows the normative environment to be measured in the finest way possible. Each of these
divisions is made up of multiple counties. Therefore, after linking each of the over 3000 counties to
their respective division, I then aggregate county level data up to the division. I used data from 2000
census to weight the counties appropriately during the aggregation (Census, 2013).

County population density data comes from The National Center for Health Statistics Urban—
Rural Classification Scheme for Counties (Ingram & Sheila, 2012). Political data consist of county
presidential voting data for 1996, 2000, 2004, and 2008. Data for 1996 comes from Dave Liep’s Atlas
of US Presidential Elections (Leip, 2004). Data for 2000 is from David Lublin and D. Stephen Voss’s
“Federal Elections Project” (Lublin & Voss, 2001). I obtained data for 2004 and 2008 from the US
Geological Survey, Department of the Interior (National Atlas of the United States, 2004). I then
combined each county’s raw vote count for Democratic, Republican, and Independent candidates for
1996, 2000, 2004, and 2008, and determined the total average support for Republicans in that
county.

Measurement

Two key dependent variables are the focus of my analyses. Both center on whether the plaintift or
defendant won, which is fundamentally connected to the question of what the definition of discrimi-
nation is. The first looks at judicial decisions on motions within each case. After reductions for
incomplete data, the analysis is left with 584 race motions and 963 sex motions. A motion is a filing
by the plaintiff or defendant that asks the judge to make a decision that can impact the case. They
can address a variety of topics, such as requesting dismissal of the case, a verdict in favor of the
plaintiff, instructions to a party to produce a piece of evidence, or permission to avoid providing that
evidence. The majority of the motions included address if discrimination occurred or whether a par-
ticular piece of evidence is relevant to the question of whether discrimination occurred and needs to
be produced. Therefore, these motions directly address the theoretical question of whether social
context influences the construction of what constitutes discrimination. Many of these motions,
known as motions for summary judgment ask the judge to answer the question: Even if you assume
everything alleged is true, is it even illegal discrimination? If a defendant wins a motion for summary
judgment, the entire case could be dismissed in the defendant’s favor (Boyd, 2016). Therefore, if in a
counterfactual scenario two judges made different rulings on the same motion for summary judg-
ment, it follows that each judge has a different construction of discrimination.

The second dependent variable looks at the final case outcome (i.e., did the plaintiff or defendant
win the case). With the exception of cases that were still ongoing at the time of data collection, every
motion belongs to a case that concluded for or against the plaintiff. I coded this variable based on
the winner of decision rendered, with those indicating a form of plaintiff victory, including monetary
settlements of any size, and summary judgment for the plaintift, coded as plaintiff wins, while others,
including dismissals of the case and verdicts for the defendant, were coded as defendant wins. Any
case lacking a final decision was excluded from this level of analysis. From the initial sample, there
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are 226 race cases and 375 sex cases. While initially included, jury verdicts were excluded, as they
capture the effect social context has on parties other than the judge, which is deserving of its own
separate article.

My core independent variables include the race and gender of the judge and three variables con-
nected to location: population density, politics, and south v not south. All variables, except the politi-
cal measure, are coded as dummy variables. Judicial race uses White as the reference group. Due to
their still limited numbers in the federal judiciary, Latino, Native American, and Asian American
judges were omitted from my analysis leaving the comparison as Black judges versus White Judges.?
Judge sex uses male as the reference category. Population density uses with nonrural as the reference
category. The southern variable uses nonsouthern as the reference category. Following previous
research, I define the south as the Confederacy, which includes Alabama, Georgia, Florida, Louisiana,
Mississippi, North Carolina, South Carolina, Tennessee, Texas, and Virginia, plus Kentucky, which
is defined as Southern in various literatures (Glaser, 1994; Jacobs et al., 2005; King et al., 2009).
Finally, the political variable is a mean-centered continuous measure of total percentage of Republi-
can votes in presidential elections in the division between 1996 and 2008.

I also include in my analyses controls for whether the motion/case has a private attorney on
it. There is evidence suggesting private attorneys have more success than EEOC attorneys
(Selmi, 1996). This variable also helps control for overall case quality as private attorneys evaluate
the likelihood of case success before agreeing to take it (Goodman-Delahunty et al., 2010). It also
accounts for concerns about unequal access to private attorneys depending on location.

I control for the party of the president who appointed the judge, as voting patterns and political
party are correlated (Boyd et al., 2010; Pinello, 1999; Sisk et al., 1998; Songer & Davis, 1990). Addi-
tionally previous research demonstrates that some of the perceived effects of race and gender could
be related to the judge’s party, because judges of color and female judges are more likely to be Demo-
crats (Collins et al., 2010; Davis et al., 1993). As a result of the need to control for the party of
appointment, my analysis omits magistrate judges, who, unlike other federal judges, are not politi-
cally appointed.

I control for class actions, as cases with multiple plaintiffs are likely to be stronger cases and pre-
vious research demonstrates that class actions tend to be more successful (Nielsen et al., 2008;
Nielsen et al., 2010). Class action lawsuits are also more common in the south and so controlling for
this helps to avoid conflating a class action effect with a southern effect.

I control for the circuit court environment, because similar judges under different circuits can be
in very different institutional environments, due to controlling precedent, which can constrain their
decisions. Controlling for this allows local effects to remain visible. This variable looks at whether
the case occurred in the second or third circuit, or one of the remaining ten. This definition has been
used in previous research, as the second and third circuit as seen as more plaintiff oriented in
employment discrimination cases (Guthrie & Roth, 1999; Hirsh, 2009).”> Omitting this variable could
alter the findings of the local influences (Scott, 2006)

When examining individual motions, I also include controls for whether the motion addresses a
discovery issues as discovery motions are far more likely to be decided in the plaintiff’s favor. Dis-
covery motions address whether a particular piece of evidence is relevant to the question of whether
discrimination occurred and needs to be produced. I also control for the number of motions filed in
the case, as a greater number of motions may indicate a party is filing more motions that are frivo-
lous. When examining my case level outcome, I also control for the percentage of motions in the

%A “Judge of Color” variable was not used, as are theoretical reasons to avoid lumping judges of different races together. Supplemental analysis
also suggested that non-Black judges of color may in fact be less plaintiff friendly than Black judges. Thus, such a variable could obscure the
results. Unfortunately, limitations arising from the number of Latino, Asian-America, and Native American judges prevented reaching any
concrete conclusions on this matter.

*Supplemental analysis was performed to include the 9th circuit (perceived as generally being liberal) as well. This change did not significantly
alter any results.
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case won by the plaintiff as winning motions along the way would seemingly play a role in winning
cases.

Finally, I control for whether the case alleges only a single form of discrimination. This primarily
controls for the intersectional and/or double disadvantage previous research suggests that Black
women face when alleging discrimination (Best et al., 2011). Potentially such an effect could exist for
other claimants alleging other multiple forms of discrimination, such as race and disability or gender
and religion. As data on the race of plaintiffs only exists for those alleging race discrimination, there
is unfortunately no way to control for this potential intersectionality when the plaintiff does not
themselves allege multiple forms of discrimination.

Methods and descriptive data

A two-outcome logistic regression forms the backbone of my analysis. Logistic regression is common
for analysis of legal decisions (Best et al., 2011; Boyd, 2016; Steffensmeier & Britt, 2001). In line with
previous research, which examined race and sex discrimination claims separately, this article does
the same. (Boyd, 2016; Skaggs, 2008, 2009). Theoretically, both the regional and judicial identity
effects may express themselves in different ways depending on the type of discrimination alleged
(Boyd, 2016; McVeigh & Sobolewski, 2007; Songer & Davis, 1990; Stainback & Tomaskovic-
Devey, 2012). Given that individual judge can have their own dispositions and the same judge may
have worked on multiple motions, clustered errors are used in all regression models of motion out-
comes. As my analysis occurs at two levels, motions and final case outcomes, I report descriptives
for both outcomes, separated between the race cases and sex cases. Table 1 contains the values at the
motion level. Table 2 contains the values at the case level. Since some cases have multiple motions,
the overall sample size changes depending on the outcome being examined. Additionally, because
each case can have multiple judges, the judicial identity variables do not reflect individual judges, but

TABLE 1 Motion level descriptive statistics

Race motions Sex motions
Mean/percent SD Mean/percent SD
Plaintiff win 72.43% 74.77%
White judges 86.99% 91.38%
Male judges 82.53% 85.05%
Republican judges 56.34% 59.81%
South 35.96% 33.64%
Small/rural 10.45% 14.43%
Percent voting republican 0.459 0.102 0.472 0.098
Discovery motion 59.25% 53.75%
Private attorney 68.15% 71.34%
Number of motions 5.815 5.893 6.854 8.371
Class action 59.93% 58.36%
Outside second and third Circuit 91.61% 90.97%
Only Alleging Race 74.49%
Only alleging sex 86.60%
Alleging race and sex
N 584 963
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TABLE 2 Case level descriptive statistics

Race cases Sex cases
Mean/percent SD Mean/percent SD
Plaintiff win 91.59% 90.67%
White judges 86.28% 91.20%
Male judges 76.11% 82.93%
Republican judges 58.41% 64.27%
South 39.82% 37.87%
Small/rural 8.85% 15.47%
Percent voting republican 0.461 0.103 0.476 0.100
Private attorney 53.54% 64.27%
Percent of motions won 0.792 0.320 0.796 0.314
Class action 53.10% 52.80%
Outside second and third Circuit 88.05% 89.33%
Only alleging race 77.88%
Only alleging sex 89.33%
Alleging race and sex
N 226 375

are instead dummy variables for whether the majority of the judges handling the case were White,
male, or Republican.

There is little variation in my dependent and independent variables by case type. For example,
plaintiffs win about 72% of the motions and around 86% of the cases, regardless of whether it is a
race or sex discrimination case. This success rate does not reflect employment discrimination cases
generally, but is a function of the EEOC case screening and selection process. There is, nevertheless,
significant enough variation at the motion and case determination levels to pick up systematic differ-
ences and/or biases.

Cases are randomly assigned to judges, so we should not expect any substantial differences in
judge race, sex, and party based on case type (Abrams et al., 2012; Ashenfelter et al., 1995). We do
see that Black and female judges are slightly more likely to handle race cases than other types. We
see that race cases are overrepresented in the south, while sex discrimination cases are overrepre-
sented in in rural areas. The mean percentage-voting Republican is slightly lower in cases alleging
race discrimination versus those alleging sex discrimination. Sex cases are also slightly more likely to
have a private attorney on the case than race cases.

Approximately 17.5% of cases do not report the type of discrimination alleged. Therefore, these
cases are excluded. In contrast to cases alleged discrimination based on something like age, these
cases are excluded from the analysis without knowledge of whether they may in fact allege race or
sex discrimination. As the presence of knowledge about the case type is critical to determining if the
case is included, and in which category, this missing data about case type can be conceived as a selec-
tion effect problem, or a missing data problem. Therefore, two steps were taken to ensure that miss-
ing data or selection effects were not biasing the results. First, to account for potential missing data
bias, separate probit models were created to determine the probability of being a race or sex case.
This probability was then used to weight the logistic regression on motion and case outcomes. To
account for potential selection effects, a Heckman correction was used. The Heckman correction is
an identical two-step process, in which first, the probability for selection into the analysis is gener-
ated and then in the second step these probabilities are used to weight the regression. The difference
between the two methods is that one generates predicted probabilities of being a race or sex case,

https://doi.org/10.1111/lasr.12606 Published online by Cambridge University Press


https://doi.org/10.1111/lasr.12606

KLEPS y i’(z,‘-@cﬁew REVIEW

while the other generates predicted probabilities of not missing data on the case type. The results
provided are based on the baseline model without Heckman or missing data analysis, as all three
models are largely consistent.

RESULTS AND DISCUSSION

This section will start with a discussion of all of the hypotheses relevant to race discrimination cases,
before proceeding to discussion of the hypotheses in sex discrimination cases. It will conclude with a
discussion of the differences between the race and sex discrimination results.

The influence of judicial attributes and social context in race discrimination
claims

Table 3 contains three models, all at the motion level of analysis. The first includes judge characteris-

tics and context indicators, along with the control variables. The second model adds an interaction
between judge race and percentage of Republican voters in the division. The third model removes

TABLE 3 Logistic regression models of effects of judicial and regional variables on race motions standard errors adjusted

for 202 clustered judges

Model 1

Model 2

Model 3

Coef odds ratio (RSE)

Coef odds ratio (RSE)

Coef odds ratio (RSE)

African American judges®
Female judges”
Republican judges*
South?

Small/rural®

Percent voting republican
Only alleging race’

AA judges x %republican
AA judges x south
Discovery motion®
Private attorney”

Number of motions

Class action’

Outside second and third circuit
Constant

N

1.048+2.852 (0.448)
0.138 1.148 (0.271)
0.200 1.219 (0.237)
0.116 1.123 (0.285)
—0.131 0.877 (0.345)
—0.018 0.982 (0.015)
0.648*1.9109 (0.258)

0.259 1.295 (0.237)

0.781*2.182 (0.283)

—0.037 0.964 (0.034)

0.063 1.065 (0.223)

—0.391 0.676 (0.340)

0.131 3.734 (0.570)
584

1.559%4.752 (0.519
0.208 1.231 (0.275
0.1551.168 (0.237
0.084 1.087 (0.280

—0.032 0.968 (0.346

—0.0230.977 (0.016
0.591 1.806 (0.256
0.115%1.122 (0.045

NSNS NS N NS

0.283 1.328 (0.236

0.741*2.099 (0.281

—0.025 0.975 (0.032

—0.009 0.991 (0.231

—0.442 0.642 (0.401

0.566**7.384 (0.566
584

)
)
)
)
)
)

0.509 1.662 (0.507)
0.148 1.160 (0.267)
0.157 1.170 (0.236)
0.016 1.017 (0.284)
—0.079 0.924 (0.343)
—0.020 0.980 (0.015)
0.602*1.183 (0.258)

2.258"' 9.560 (1.219)
0.283 1.328 (0.238)
0.763*2.145 (0.280)

—0.030 0.970 (0.032)

—0.391 0.993 (0.235)

—0.391 0.677 (0.388)

0.227 2.420 (0.560)
584

"Reference category is White judges.
PReference category is male judges.

“Reference category is judges appointed by Democratic presidents.

dReference category is cases outside the south.

“Reference category is nonrural areas.

fReference category is cases alleging sex discrimination in addition to race and other forms of discrimination.
EReference category is motions that do not address any discovery question.

"Reference category is cases with only an EEOC attorney representing the plaintiff.
'Reference category is cases with a single plaintiff.
JReference category is cases from the second and third circuit.

*p < 0.05; **p < 0.01; 'p < 0.1.
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TABLE 4 Logistic regression models of effects of judicial and regional variables on race cases

Model 4
Coef odds ratio (RSE)

Majority Black judges® N/A

Majority female judges” 1.29 3.64 (1.205)
Majority republican judges* —1.214 0.297 (0.942)
South* —0.607 0.545 (0.840)
Small/rural® —1.729*0.177 (0.870)
Percent voting republican 0.035 1.035 (0.043)
Only alleging race’ —0.951 0.386 (0.920)
Private attorney® 0.8132.560 (0.628)
Percent of motions won by plaintiff 0.039***1.040 (0.009)
Class action” 0.852 2.344 (0.682)
Outside second and third circuit' —0.171 0.181 (1.653)
Constant 3.299 27.070 (2.182)
N 226

“Reference Category is majority White Judges.

PReference category is majority Male judges.

“Reference category is judges appointed by Democratic presidents.

dReference category is cases outside the south.

“Reference category is nonrural areas.

fReference category is cases alleging sex discrimination in addition to race and other forms of discrimination.
EReference category is cases with only an EEOC attorney representing the plaintiff.

"Reference category is cases with a single plaintiff.

‘Reference category is cases from the second and third circuit.

*p < 0.05; **p < 0.001.

the judge race and percentage of Republican voters in the division interaction and replaces it with an
interaction between the judge race and the case being in the south.

Table 4 displays Model 4, which reports the final case outcome for cases alleging race discrimination
and includes the same personal identity and local context variables as model one. Because multiple judges
can handle a single case, I base the judge variables on the race, sex and party of a majority of the judges
on the case. Due to the shrinking sample size at the case outcome level, interactions are not modeled.

Models 1 and 4 allows for testing of Hypotheses 1-5. Hypothesis 1 had no support in either
model. This hypothesis predicted that as a division became more politically conservative, plaintiffs
would be less likely to win. Hypothesis 2, which predicted that plaintiffs would fair less well in rural
divisions, was supported at the case level as seen in Model 4, but not the motion level Model 1. The
effect is such that plaintiffs achieve some measure of victory in 94% of cases outside rural areas and
80% within them. Hypothesis 3, which predicted that plaintiffs in the south would have less success,
was not supported by at the case or motion level.

In line with previous research, Hypothesis 4, which held that Black judges would be more plain-
tift friendly was supported at the motion level. Motions before Black judges have an 84% chance of
being decided in favor of the plaintiff, while before White judges the chances are at 72%. At the case
level, the effect could not be tested, as there was perfect collinearity between cases handled by major-
ity Black judges and the plaintift winning at least something. Thus, while it could not be formally
tested, this serves as some evidence that the effect may also exist at the case level.* Hypothesis 5,

“Other formulations were considered, such as looking at the percentage of Black judges on the case or whether at least one Black judge ever
ruled on a motion within the case. However, as all cases that had a Black judge on the case for at least one motion resulted in some form of
plaintiff win, the model could still not be run. As stated above, this still however serves as some evidence for Hypothesis 4.
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PREDICTED PROBABILITY OF PLAINTIFF WINNING THEIR MOTION

1
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—— White Judges = —e@—— African American Judges

FIGURE 1 Influence of division politics and judge race on Plaintiff’s probability of winning a motion in a race case

which held that female judges would show more support for plaintiffs in race cases was not
supported.

Models 2 and 3 test alternative Hypotheses 6 and 7 at the motion level, which tested whether
Black judges before more or less plaintiff friendly as the division becomes more conservative. In the
second model, I add an interaction between the judge’s race and the percentage of Republican voters
in the division. This model reveals an important result, which is that as divisions become more con-
servative, Black and White judges go in divergent directions. As seen in figure one below White
judges become more likely to rule in favor of the defendant, while Black judges become more likely
to rule in favor of the plaintiff. This is a crucially important finding, as it demonstrates that personal
identity and local environmental context interact to produce multiple constructions. That level of
Republican support was not relevant on its own, lends greater support for the idea that a construc-
tionist framework must take into account how the identity of the parties impacts the influence of
local context (Figure 1).

The third model add an interaction between judge race and whether the case is in the south.
These results are marginally significant (<0.064) and show that while White judges are equally likely
to rule in a plaintiff’s favor in the south or outside, Black judges are more likely to do so in the south.
Holding all other variables at their means, a motion before a Black judge in the south has a 97%
chance of being decided in the plaintiff’s favor, versus an 80% chance if it is before a Black judge in
the north. For White judges, the chances are 71%, regardless of location. Analysis using standard in
lieu of clustered errors shows this interaction to be significant at the <0.05 level. Given the low num-
ber of Black judges in general and especially in the south, there is reason to suspect that the change
when using clustered errors reflects the limited computational powers with such low numbers of
individual judges. Furthermore, for plaintiffs and attorneys, this low number still reflects their reality
of the legal landscape. Thus, while it makes it more difficult to isolate the impact of race on this
interaction versus individual judge dispositions, it is still of relevance to those in the legal practice
(Figure 2).

A few important findings emerge from the data. We can see that context alone does not appear
to be a powerful influence on legal decisionmaking. The only exception is the finding that at the case
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FIGURE 2 Influence of locale and judge race on Plaintiff’s probability of winning a motion in a race case

level, rurality demonstrates some limited influence. This is not necessarily surprising, as the con-
structionist model emphasizes that the construction of legality occurs via interactions of involved
parties. This is why it is of crucial importance to consider how those parties interact in a specific
context. The findings that judicial race interacts with level of local Republican support and possibly
with presence in the south is strong evidence of how local conditions mediate the construction. This
is congruent with previous research of lay-persons, which demonstrated that perceptions of discrimi-
nation were shaped by how the local environment and personal identity shaped the influence of each
other. This lends further support to the body of research showing that judges are often subject to the
same influences as lay-persons.

Additionally, the final model, looking at the case level, finds that the percentage of motions won
by the plaintiff is a significant predictor of whether the plaintiff wins the case. This is important
because it demonstrates that the effects that race and local context have on decisionmaking is not
merely of abstract intellectual concern. It has discernable effects on the plaintiffs ability to win their
case and goes even beyond that. Given the previous research showing how lawsuits can serve to deter
discrimination and increase levels of diversity, it stands to reason that these favorable decisions have
a cumulative effect on local levels of discrimination and equality (Table 5).

The influence of judge attributes and social context in sex discrimination claims

The analysis of sex discrimination involves mirrors that of race cases. Table 5 reports the first three
models. Model 1 consists of the personal judge and social context, plus the control variables. Model
2 includes an interaction between judge gender and local politics. Model 3 includes an interaction
between judge gender and whether the case is in the south. The second and third models mirror the
significant interactions from my race models. Table 6 reports Model 4, which is the judicial identity
and social context variables at the case level. Similar to race cases, the judicial identity variables are
based on a dummy variable of whether the majority of judges political affiliation, race, and sex.
Models 1 and 4 test the first five hypotheses. Hypotheses 1-3, examining whether judges are less
likely to rule on behalf of plaintiffs in more republican areas, rural areas, and the south are not
supported at either the motion or case level. Hypothesis 4, which studied whether Black judges were
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TABLE 5 Logistic regression models of effects of judicial and regional variables on sex motions standard errors adjusted

for 296 clustered judges

Model 1

Model 2

Model 3

Coef odds ratio (RSE)

Coef odds ratio (RSE)

Coef odds ratio (RSE)

African American judges®
Female judges”

Republican judges*

South*

Small/rural®

Percent voting republican
Only alleging sex'

Female judges x %republican
Female judges x south
Discovery motion®

Private attorney”

Number of motions

Class action’

Outside second and third circuit
Constant

N

0.428 1.534 (0.308)
0.665%1.945 (0.276)
0.244 1.277 (0.210)
0.085 1.088 (0.218)
0.201 1.223 (0.249)
—0.012 0.988 (0.010)
0.652*1.919 (0.237)

0.406*1.522 (0.191)

0.7122.038 (0.218)

—0.021*0.997 (0.007)

—0.208 0.812 (0.192)

—0.3380.713 (0.391)

0.157 1.170 (0.458)
963

0.439 1.552 (0.308)
0.686*1.968 (0.278)
0.251 1.284 (0.211)
0.081 1.084 (0.216)
0.195 1.215 (0.248)
—0.010 0.990 (0.010)

0.654*1.924 (0.237)
—0.014 0.986 (0.023)

0.407*1.503 (0.191)
0.711*2.036 (0.211)
—0.021*0.979 (0.007)
—0.203 0.817 (0.191)
—0.343 0.709 (0.392)
0.155 1.167 (0.459)

963

0.4121.510 (0.309
0.396 1.485 (0.345
0.205 1.223 (0.214
—0.005 0.995 (0.237
0.189 1.208 (0.247
—0.012 0.989 (0.010
0.641*1.899 (0.236)

)
)
)
)
)
)

0.655 1.925 (0.562
0.418*1.520 (0.190
0.702+2.017 (0.211
—0.022*0.978 (0.008
—2290.795 (0.187
—0.3380.713 (0.387
0.243 1.276 (0.458)
963

)
)
)
)
)
)

“Reference category is White judges.

PReference category is male judges.

“Reference category is judges appointed by Democratic presidents.

dReference category is cases outside the south.

“Reference category is nonrural areas.

‘Reference category is cases alleging race discrimination in addition to sex and other forms of discrimination.
EReference category is motions that do not address any discovery question.
PReference category is cases with only an EEOC attorney representing the plaintiff.
iReference category is cases with a single plaintiff.

JReference category is cases from the 2nd and 3rd circuit.

*p < 0.05; **p < 0.01.

more likely to rule in favor of plaintiffs was not supported at the motion or case level. This contrasts
with previous research that found some support. Supplemental analysis demonstrates that this
resulted from the decision to include a greater variety of motions than used in previous research.
Supplemental analysis demonstrates that when motions addressing a discovery issue are removed,
Black judges are more likely to rule in favor of the plaintiff. Further study could shed some light on
why this effect varies based on the types of motions included.

Hypothesis 5, which predicted that female judges would be more plaintiff friendly than male
judges was supported at the motion level, but not the case level. The results show that motions
before a female judge have an 84% chance of success compared to 75% for motions before a male
judge. This is consistent with previous research.

Models 2 and 3 test alternative Hypotheses 6 and 7, to examine whether there is an interactive
effect between gender and southern context or level of Republican support. Neither of these hypothe-
ses finds any support.

Similar to the findings in race cases, Model 4 shows that the percentage of motions won by the
plaintiff has a significant effect on the final case outcome, once again demonstrating the important
effects these motions can have on a cumulative level. As stated above, given the impact successful
lawsuits against one company can have on levels of discrimination locally, the importance of influ-
ences on how wins these motions cannot be understated.
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TABLE 6 Logistic regression models of effects of judicial and regional variables on sex cases

Model 1
Coef odds ratio (RSE)

Majority Black judges® 0.481 1.618 (1.224)
Majority female judges” 0.938 2.672 (0.890)
Majority republican judges® —0.672 0.510 (0.667)
South* 0.451 1.571 (0.488)
Small/rural® —0.011 0.989 (0.647)
Percent voting republican 0.007 1.007 (0.021)
Only alleging sex’ —0.654 0.519 (0.851)
Private attorney® 1.284**3.614 (0.465)
Percent of motions won by plaintiff 0.018*¥1.018 (0.005)
Class action” 1.272*3.569 (0.423)
Outside second and third circuit N/A

Constant 0.876 2.402 (1.159)
N 375

“Reference category is White judges.

PReference category is male judges.

“Reference category is judges appointed by Democratic presidents.

dReference category is cases outside the south.

“Reference category is nonrural areas.

fReference category is cases alleging race discrimination in addition to sex and other forms of discrimination.
EReference category is cases with only an EEOC attorney representing the plaintiff.

"Reference category is cases with a single plaintiff.

‘Reference category is cases from the second and third circuit.

**p <0.01.

Differences between race and sex cases

It is notable that, in sex discrimination cases, neither social context nor interaction effects are observed at
either motion or case levels. Thus, neither hypothesis six and seven, that female judges in conservative
divisions would be more or less plaintiff friendly than their male counterparts, was supported. The lack
of a locational effect deserves additional attention in the future. While it is possible that gender related
issues do not vary by region, a more likely explanation is that the variation between regions is being bal-
anced in some way. For example, conservative judges may be more likely to see their role as requiring
them to “protect” women from lewd behavior in the workplace, while simultaneously being less receptive
to claims of more subtle harassment or discrimination in pay, promotion, or hiring. There is no reason
to believe there would be a comparable effect in race cases, wherein judges would be protective of plain-
tiffs for some types of allegations, but less receptive of others.

CONCLUSION

This research demonstrates that the process of defining employment discrimination in the court-
room is shaped by judicial and social context. While prior research already suggested that the back-
ground attributes of judges influences decision, there has been less attention to local conditions.
Furthermore, insufficient attention has been paid to determining how local context interacts with
judicial identity to shape case outcomes. Doing so, as my analyses have, contributes to our under-
standing of the law as a socially constructed phenomenon, with decisionmaking being shaped by the
context within which judge’s reside. This contributes to our understanding our how the definition of
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employment discrimination is continually redefined, particularly in ways that reflect local normative
conditions.

Additionally, this research shows that social context affects judge’s handling race discrimination
cases differently than is does judges in gender cases. This makes initial sense, as normative standards
regarding race and sex do not have to be identical in one space. Furthermore, a conservative environ-
ment regarding sex needed not be as defendant friendly as a conservative environment regarding
race. Planned future research will examine race and gender cases separately, introducing more
refined analysis of social contexts relevant to the type of case. For example, racial density measures
would be relevant for race cases, while the percentage of women head of households might be rele-
vant to sex discrimination cases.

My research raises additional questions for future research. The foregoing assumes that the
strength of cases is consistent across regions. However, it is reasonable to ask if the cases the EEOC
deem worthy of filing varies by region. Government attorneys want to spend public resources on
winning cases. Therefore, if EEOC attorneys are aware that race cases in the south need to be stron-
ger to win, they may only file strong cases. Objectively, the cases filed in the south may be stronger
than those filed in other regions. Therefore, a southern effect may exist, but its influence is exerted at
the case filing level. The presence of the southern and judge race interaction effect lends some sup-
port to this speculation, as the EEOC cannot know the judge’s race before a case is filed, but they
can know the region. If the south as a whole were less plaintiff friendly in race cases, owing to the
White judges alone, we would see no effect of the southern variable. However, the judge race and
southern interaction could indicate that Black judges are reacting to the strong races cases filed in
the south, while biased White judges in the south do not see the same cases as strong.

Ultimately, an in-depth qualitative study of the inner workings of various EEOC offices could
lend insight into this question. Beyond the matter of case strength in the south versus outside,
regional EEOC offices have different leaders, who may otherwise utilize different methods for deter-
mining which cases to file. For example, offices may prioritize particular types of allegations or may
perceive greater support based on different types of evidence presented. Quantitative study alone
would be insufficient to sort out the complicated decisionmaking that leads from a complaint being
filed with the EEOC to the EEOC filing a lawsuit in federal court.

Future research should also examine whether unequal application of federal law across regions
results in different levels of racial and gender inequality across those regions. By doing so,
researchers will help identify why inequality and discrimination in employment still exist in varied
levels throughout the country. The effect of local social context is especially important in the context
of EEOC law, as Congress was attempting to remedy local conditions via federal laws. If the law’s
power to enact social change and reduce racial and gender inequality in the workplace is dependent
on plaintiffs winning cases, then inconsistent application of the law means inconsistent change.

It should be noted that absent qualitative analysis, it is difficult to discern if the effect measured is
one of more liberal v conservative constructions of anti-discrimination law or if it is instead a generalized
bias in favor of or against the parties. Furthermore, as has been noted above, the computational power of
these models is severely limited by the underrepresentation of people of color on the federal bench.
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