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Introduction

In this chapter I will be looking at a rather amorphous tie of dependence,
one that is not formally recognized either in social or legal circles. It is an
interpersonal personal tie, one that occurs between free persons, but where
one party has, due to force of circumstance, become so dependent upon, or
obligated to, another that they might be considered to have effectively sur-
rendered their liberty, either temporarily or permanently. That is, I will be
talking about those who were designated free yet nevertheless came to for-
feit their freedom for a time, submitting themselves to another person, such
as an employer, creditor, slave-dealer or potential patron, possibly even a
well-wisher. Modern scholars often call this voluntary slavery or contrac-
tual slavery, contrasting it with chattel slavery,' or, more recently, “unfree-
dom,” using this term to characterize the diverse forms of dependency and
control experienced by those who are not legally classed as slaves.? This
situation involved a different sort of tie to that between master and slave,
which was closely regulated and defined by the law and recognized by
Scripture. It was a more uncertain and ambiguous tie, for it was disapproved
of by lawyers, which meant that it was only cursorily treated by them, lack-
ing the clear definitions and protections afforded to slaves and their owners.

! Referring to those who were born slaves or captured during warfare, though other means of

enslavement, such as kidnap, even though illegal, were common. For some examples see Jelle
Bruning, “Slave Trade Economics in Abbasid Egypt: The Papyrological Evidence,” Journal of
the Economic and Social History of the Orient 63 (2020): 684-90.

The classic study is Jacques Ramin and Paul Veyne, “Droit romain et société: les hommes libres
qui passent pour esclaves et lesclavage volontaire,” Historia: Zeitschrift fiir Alte Geschichte

30 (1981): 472-97; see also Morris Silver, “Contractual Slavery in the Roman Economy;
Ancient History Bulletin 25 (2011): 73-132. I should note here that I will chiefly be using

legal sources, which are an imperfect indicator of social realities and are usually shorn of the
personal details of the cases that they present. The “poor” are a theme in Christian literature,
so that gives us an additional perspective, but this is much less the case in Islamic literature.
Unfortunately, Zoroastrian legal sources are few, offering us only occasional hints about the
nature of “unfreedom” in the Sasanian Persian Empire, and so I will be drawing principally on
Roman sources for the late antique situation. 29
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The forfeiter was in a more vulnerable position, given that he/she was likely
to be low on the social scale, or at least to have fallen low, but the would-be
buyer of a free person, even if the latter was willing, could also be in a pre-
carious position, since such transactions, unless conducted for charitable
reasons, could attract sanction from the authorities. Moreover, given that
free status was usually deemed to be inalienable, it could potentially be
reclaimed, leaving the buyer out of pocket or even facing reprimand. We are
therefore talking about ties of dependency - “ties that unequally bind” as
Cecilia Palombo nicely puts it in her chapter below, playing on the main
theme of this volume - but also about ties that were not properly regulated
and that might be disapproved of or even disavowed.

Such surrender of liberty by a free person was often the result of some
form of destitution or exploitation, though it could also be chosen out of
a pragmatic recognition that short-term subservience or indentured ser-
vice might be a route to achieve long-term advancement. For those with
no fixed or liquid assets, the most obvious thing that they had to offer was
their own labor or that of those under their charge. This could be utilized in
a variety of ways, such as security for a loan, as a substitute for interest on
a loan, as compensation for a debt that one could not pay off, or simply to
obtain enough food to eat. If one desperately needed money and could not
find a person willing to lend money in return for labor, one’s only option
might be to sell oneself, or a family member, directly to a slave dealer or at
a slave market. Such action was evidently perceived as a last resort, since
we most often read about it in accounts of famines and disasters when it
is listed as one of the signs of the dire straits that people found themselves
in. A famine in fifth-century Vandal Africa was so bad, says Victor of Vita,
that “some wished to exchange their freedom and that of their children
for permanent servitude, and they could find no way to do this,” evidently
because food was too scarce to make such an exchange possible. And the
setting for a story of three tribesmen who sold themselves to the caliph
Marwan I (64-65/684-85) was imagined as “a time of hunger”?

However, a free person’s liberty might be curtailed in more subtle ways.
For example, in some areas of economic life employers had such power
over their workers that it constrained the latter’s freedom of movement.
In a ruling of the Roman emperor Justinian (r. 527-65 CE), for instance,
the supposedly free coloni (farmworkers resident on an agricultural estate)

> Alice Rio, “Self-Sale and Voluntary Entry into Unfreedom 300-1100,” Journal of Social History
45 (2012): 666 (Victor); Abu Faraj al-Isfahani, Kitab al-Aghani (Cairo: Dar al-Kutub, 1927-74),
10:73 (Marwan; I am grateful to Simon Pierre for this reference).
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1 Ties of Unfreedom in Late Antiquity and Early Islam 31

are referred to as “belonging to them (the estate owners) by law.” This may
simply reflect the perception of labor as property, but it does at the very
least imply a dilution of the workers’ free status and suggests that freedom
and unfreedom were sometimes not so rigidly separated and that unfree-
dom could take many forms besides outright enslavement. It could also
happen that the powerful would drag those in straitened circumstances or
of ambiguous status into slavery, as was the case for a certain Martha and
her extended family in sixth-century Egypt, whose plight is recounted in
a lengthy document from Aphrodito, written by someone who fervently
declares Martha to be of free status despite those seeking to enslave her.* In
short, this tie of dependency was found in many different contexts - social,
legal and economic - and took many different forms, which makes it well
worth studying, and we will attempt to explore here some of the ways in
which it played a role in the late antique and early Islamic Middle East.

Unfreedom from Late Antiquity to Early Islam

Since the problem of free persons driven to give up their liberty is an endur-
ing one, it helps, when examining it, to take a broad view, and to this end I
will here adduce examples and perspectives from the late antique period as
well as the early Islamic period. Pursuit of this approach has often been
hampered by the widespread notion that the emancipatory efforts of the
Prophet Muhammad and his companions led to a radical break with the
past.’ It is not just Middle Eastern scholars who have pushed this view, but
also Western scholars. For example, Bernard Lewis declares that Islam
brought “major changes” to unfreedom in the ancient world, for “it became
a fundamental principle of Islamic jurisprudence that the natural condi-
tion, and therefore the presumed status, of mankind was freedom”® This is
echoed by Harald Motzki, who quotes one Muslim jurist’s statement that “a
freeborn person is not a slave,” in support of his contention that: “This prin-
ciple of classical Islamic jurisprudence differs in its clarity and radicalism
from the pre-Islamic legal systems of the Near East and the Mediterranean,”

*  Discussed by Judith Evans Grubbs, “Slave and Free at the End of Antiquity;,” in Living the End
of Antiquity: Individual Histories from Byzantine to Islamic Egypt, ed. Sabine R. Huebner et al.
(Berlin: de Gruyter, 2020), 187-89.

An influential early example is Ali A. Elwahed, Contribution a une théorie sociologique de les-
clavage (Paris: Albert Mechelinck, 1931), 111-35, who is followed by, among numerous others,
David Graeber, Debt: The First 5000 Years (New York: Melville House, 2011), 274-75.

®  Race and Slavery in the Middle East (Oxford: Oxford University Press, 1992), 5-6.
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thus constituting a “discontinuity between the Islamic and pre-Islamic legal
systems.”’

However, even a brief perusal of the relevant primary sources makes
clear that there is much common ground in the attitudes towards free-
dom and unfreedom in the Roman and Islamic cultures of the Middle
East. The Latin legal maxim that “a free person cannot be assigned a
price” (homo enim liber nullo pretio aestimatur) matches well the Arabic
maxim: “a free person is not to be bought or sold” (al-hurr la yuba‘u
wa-la yushtara) or more simply “the free are not for sale” (la yuba‘u
l-ahrar).® Furthermore, both Roman and Islamic societies lived with the
paradox of valuing freedom but being unable to do without the labor of
the unfree.’ The latter category was in theory confined to slaves, and it is

7 Analysing Muslim Traditions. Studies in Legal, Exegetical and Maghazi hadith (Leiden: Brill,
2010), 125. Although both Lewis and Motzki make very grandiose claims, the Islamic legal
tradition refers very rarely to “freedom.” The statement that “freedom is a basic principle” of
mankind (al-asl huwa al-hurriyya) is limited to a very few specific cases, in particular that
the penalty of flogging might be reduced a little for free persons (e.g. Burhan al-Din al-

Marghinani, al-Hiddya fi sharh al-bidaya, ed. Talal Yasuf, Beirut: Dar Thya’ al-Turath, n.d.,
2.360) and that a foundling should be presumed free unless there is evidence to the contrary
(e.g. “Ala’ al-Din al-Kasani, Bada’i‘ al-sand’i’ fi tartib al-shard’i*, Cairo: Dar al-Kutub al-‘Tlm-
iyya, 1986, 6.197). Note the observation of Franz Rosenthal on this point: “The problem of
freedom found little positive attention in legal works ... We cannot discern any tendency
among jurists to go beyond technicalities and to see freedom and slavery as something more
than legal facts” (Franz Rosenthal, The Muslim Concept of Freedom Prior to the Nineteenth
Century, Leiden: Brill, 1960, 33-34). Cf. also Irene Schneider, “Freedom and Slavery in Early
Islamic Time,” al-Qantara 28 (2007): 355-57.
8 Olivia E Robinson, The Criminal Law of Ancient Rome (Baltimore: Duckworth, 1995), 32-33.
The Arabic maxim occurs in our earliest adith collections; e.g. Sa‘ld b. Mansir, Kitab
al-Sunan, ed. Habib al-Rahman al-A‘zami (Bombay: al-Dar al-Salafiyya, 1982), 2:336 (no.
2803, kitab al-jihad); Ibn Abi Shayba, Kitab al-Musannaf, ed. Kamal Y. al-Hut (Beirut: Dar
al-Taj, 1989), 6:524 (kitab al-siyar); ‘Abd al-Razzaq al-San‘ani, Kitab al-Musannaf, ed. Habib
al-Rahman al-A‘zami (Beirut: al-Maktab al-Islami, 1983), 10:194 (nos. 18798-99, kitab
al-lugta).
Compare the view expressed in the famous Book of Ethics of Nasir al-Din al-Tas, trans.
George Michael Wickens (Abingdon: Routledge, 2011), 181 (discourse 2, section 5): “Where
this class of people (slaves) does not exist, the doors of ease are fast shut ... Accordingly, due
thanks should be offered for the existence of this company: they should be regarded as the
pledges of Almighty God.” Jonathan Brockopp, “Slavery in Islamic Law: An Examination of
Maliki Jurisprudence” (PhD Dissertation, Yale University 1995), 181, notes that Islamic law
“seems exclusively concerned with common household slavery;” giving the impression that
Roman and Islamic societies were very different in the deployment of unfree labour, but he
argues that in fact there was “increased use of slaves as soldiers, entertainers and bureaucrats”
(ibid. 181). They were found in industrial and agricultural settings too; see e.g. Mohamed
Talbi, “Law and Economy in Ifrigiya (Tunisia) in the Third Islamic Century: Agriculture and
the Role of Slaves in the Country’s Economy,” in The Islamic Middle East, 700-1900, ed. Abra-
ham L. Udovitch (Princeton: Darwin Press, 1981), 209-49, and Alexandre Popovic, The Revolt
of African Slaves in Iraq in the 3rd/9th Century (Princeton: Markus Wiener, 1999).
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accordingly on this latter category that almost all legal and moral atten-
tion was directed: tightly defining the ways in which slavery could occur
(primarily by birth to slave parents and in the course of war via capture
of and tribute from enemies), regulating carefully the sale and purchase
of slaves, and mitigating their exploitation (emphasizing the importance
of treating slaves well,'® establishing procedures for manumission and
forbidding the enslavement of free citizens/monotheists,'" and so on).
Yet, although Roman and Islamic jurists devised strict definitions in
order to suppress any blurring of the distinction between free and unfree
and to regulate any movement between the two states, both were obliged
to confront the phenomenon of free persons becoming unfree for a time,
as we shall see below.

In sum, there is good reason to posit some degree of continuity between
the practices and attitudes of late antique and early Islamic society in regard
to unfreedom, and it is through the lens of such continuity that I shall
approach this topic. I do not have in mind here the apologetic/polemical
question of the degree to which Islam effaced or continued Greco-Roman
civilization, whether its culture or economy or both, but rather the continu-
ity that in social theory would be called path dependency.’? This is the idea
that processes become institutionalized and reinforced over time, ways of
doing things become routinized the longer that they are practised. Facts on
the ground, new realities, such as a change in leadership at the top, will of
course lead to changes in these practices and processes, but it will often be
slow, more akin to the turning of a supertanker than the tacking of a sailing
boat.

10" E.g. Bryson (Ist c. AD), Oikonomikos Logos, §$62-63 (in Simon Swain, Economy, Family and
Society from Rome to Islam, Cambridge: Cambridge University Press, 2013, 12): “The man
must protect his slaves as he protects his limbs ... When he thinks of what they have suffered,
he realizes that if he suffered something like it, he would prefer to be assigned a master who
would be gentle to him and treat him with kindness”; E. Sachau, Syrische Rechtsbiicher (Berlin:
G. Reimer, 1907), 3:86-87 (Isho‘bokht 3.10.3: owners should be fair and just to their slaves); Q
4:36: “Be good to parents, relatives .... and slaves (lit. what your right hands possess).”

This last condition is very widespread in human history, i.e. that you do not enslave your own
people (however that is perceived); the Old Testament already specifies that “you may buy
male and female slaves from among the nations that are around you” but “over your brothers,
the people of Israel, you shall not rule” (Leviticus 25.44-46).

James Mahoney, “Path Dependence in Historical Sociology,” Theory and Society 29 (2000):
507, defines path dependency as “historical sequences in which contingent events set into
motion institutional patterns or event chains that have deterministic properties” Peter Brown
once told me that he liked to think of “the stickiness of social institutions,” which I think
captures the concept nicely.
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Self-Sale in Late Antiquity and Early Islam

In theory, freedom was inalienable in Roman law. As the emperor Diocle-
tian declared in one of his rescripts: “The law is firm that free persons can-
not be made slaves, with their condition changed by any private pact or
business transaction.”’ Nevertheless, many Roman jurists acknowledged
the reality of self-sale by the free. Often quoted in illustration of this is the
observation of Aemilius Papianus (d. 212 CE) that, due to the large volume
of slaves being traded, “we frequently out of ignorance buy free persons”*
In general, this would not be regarded as a legally valid transaction, and
where it was established that the person being sold was freeborn, the law
could be used to restore such persons to their liberty. However, “if someone
over twenty years of age allows himself to be sold with a view to sharing in
the price (ad pretium participandum)”® or “for the purpose of becoming a
steward (i.e. of an estate: ad actum/negotium gerendum),” then he/she would
forfeit their free status. This is because the self-seller is effectively commit-
ting fraud, that is, “when he made himself out to be a slave and so procured
his sale with the purpose of deceiving the purchaser”'® And he/she may
well, therefore, have to return to the purchaser the price that the latter had
paid.'” Yet the general disapprobation of the sale of free persons made this
a suspect transaction and meant that participants in the trade had to be
cautious. Everyone agreed that it was wrong for someone to buy a free per-
son when aware of the latter’s free status,' but there is some hesitation over
whether it mattered if the slave dealer knew or not. Ulpian of Tyre (d. ca.

Justinian, Code, trans. Fred. H. Blume, published posthumously online by Timothy Kearley at

www.uwyo.edu/lawlib/blume-justinian/, accessed 30/4/2020, 7.16.10; cf. ibid., 7.16.6 (Emperor

Valerian, 253-60): “Not even if you had voluntarily stated in writing that you were a slave, and

not free, would you thereby have prejudiced your right (to freedom).”

' Justinian, Digest, trans. Alan Watson (Philadelphia: Penn University Press, 1985), 41.3.44; note
the reference in ibid. 21.1.17.12, to “a place frequented by those who declare themselves for sale.”

15 Ibid. 1.5.5 (Marcian); cf. ibid. 40.12.7 and 28.3.6.5 (Ulpian): a will is voided if the testator falls
into slavery “by being captured by the enemy or if, being more than twenty years old, he has
allowed himself to be sold with a view to becoming a steward or sharing in the price.” The
ruling is also found in Sachau, Syrische Rechtsbiicher, 1.1.26, 1.2.37, 1.3.73, noting that those
under twenty years of age could even in this case still be restored to freedom.

' Justinian, Digest, 40.12.16 (Ulpian, who continues: “However, if the man sold was under the
compulsion of force or fear, we shall say that he was innocent of fraud”).

7 Ibid. 40.12.18 (Ulpian): “A free man who has been sold as a slave with his knowledge is there-
fore liable to the purchaser as regards the sum he gave”

'8 E.g. ibid. 18.1.6: “You cannot wittingly buy a freeman or anything the alienation of which you

know to be forbidden” (Pomponius quoting “the younger Celsus”); cf. ibid. 40.12.22.3: “If the

purchaser knew that the man was free only at a later stage, this will not prejudice him, since

he was ignorant at the time of purchase. But if he knew at the time, the fact that he later con-

ceived doubts will be of no assistance to him.
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228 CE) was of the opinion that: “If a buyer knowingly buys a free person,
this gives rise to a capital charge against him under the lex Fabia on kidnap-
ping (plagium), to which the seller also is liable if he sells a person knowing
him/her to be free” However, some jurists were more indulgent. For
example, Licinius Rufinus (d. after 238 CE) states: “The majority of jurists
have held that there can be a valid purchase of a free man if both vendor
and purchaser are unaware of his status, as also where the vendor knows but
the purchaser does not. But if the purchaser knowingly buys a free person,
there is no valid purchase”® This left room for connivance between the
would-be self-seller and the slave dealer, and possibly also with the pur-
chaser if he declares that he “believed” the seller’s declaration or pleaded
ignorance.

Muslim jurists felt the same antipathy towards the sale of free persons as
their Roman counterparts and were generally of the same view that freedom
was inalienable. Thus, when the Meccan scholar Ibn Jurayj (d. 150/767)
asked his teacher ‘Ata’ b. Abi Rabah (d. 115/733) about a free person who
affirmed that he was a slave (so that he might be sold), he received a blunt
reply: “A free person does not become a slave” (Ia yakinu al-hurr ‘abdan),
and a similarly firm judgment - “free persons are not to be sold” (Ia yuba‘u
al-ahrar) - is given by the Kufan ‘Amir b. Sharahil al-Sha‘bi (d. ca. 110/728)
and the Medinan Ibn Shihab al-Zuhri (d. 125/742).' However, Muslim
jurists also had to deal with the realities of the widespread and frequent
occurrence of this phenomenon, and so, while many were very much
opposed to it, others ruled that making a formal declaration of one’s slave
status did make one a slave and so able to be sold.?? The expression used by
the self-seller in this case - “he affirms his slave status” (aqarra bi-I-‘ubudi-
yya) or “he affirms that he is a slave” (aqarra bi-annahu ‘abd) - is evidently
arecognized and formalized one,” suggesting that such types of sale were a
fairly common occurrence despite the disagreement about its legality.

1% Tbid. 48.15.1 (italics mine).

20 Ibid. 18.1.70 (italics mine).

2L “Abd al-Razzaq, Musannaf, 10:194 (nos. 18800: ‘Ata’, 18798: al-Sha‘bi, 18799: al-Zuhri).

2 E.g. Ibn Abi Shayba, Musannaf, 4:529 (bab al-hurr yuqirr ‘ala nafsihi bi-I-‘ubadiyya in kitab
al-buyii®): “Ali says: “If someone affirms his own slave status, then he is a slave,” but al-Sha‘bi
says: “A free person does not make himself a slave by his affirmation of slave status,” which is
akin to the ruling of Diocletian and that of Valerian cited above.

An igrar (affirmation or acknowledgement or confession of something, e.g. of debt or pater-
nity) has legal force; Mathieu Tillier suggested to me that the use of this legal term may mean
the affirmation was performed in court, or it may be that it was part of the procedure for slave-
sales at market. Note that the verb used in Syriac for this action, awdi, has the same semantic
range as Arabic aqarra (for an example of its use see Sachau, Syrischer Rechtsbiicher, 1.3.73,
from laws of Constantine, Theodosius and Leo: mawdé d-‘abda-w).
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Muslim jurists also had to deal with the situation of a free person who
conspires with a vendor to sell himself on the basis that “the price is (shared)
between me and you” (al-thaman bayni wa-baynaka),** the equivalent
of the Roman ad pretium participandum.” The Basran Qatada b. Di‘ama
(d.117/735) reportsbothanaccepting position,imputed tothecaliph ‘Umarb.
al-Khattab (d. 23/644): “He becomes a slave, since he has affirmed his slave
status of himself” and the sale can go ahead, and a hardline position, attrib-
uted to the caliph ‘Alib. Abi Talib (d.40/661): “He does notbecomeaslaveand
the seller is punished with amputation (gat®).” The Kufan Sufyan al-Thawri
(d. 161/777) also determines that a man selling a free person should be
punished, though opting for discretionary punishment (fa‘zir) rather than
amputation,” and notes that “the sale is void” (la bay‘a lahu).*® Al-Zuhri
goes a step further and rules in the case of “a man who sold a free person
and said ‘the price is (shared) between me and you™ that “they are both
punished and the price is returned to the buyer”? But what if the vendor
had absconded and was no longer to be found? The Basran al-Rabi‘ b.
Habib (d. c. 175/791) offered a pragmatic solution when he was questioned
about just such an event:

A man bought a person on the market, having been told that he was a
slave. Later on, the purchaser found out that the man was a free person.
Now he could not find the vendor again who had sold the man to him.
Al-Rabi‘ ruled: “The purchaser does not own the man, but he can let him
work (yastas‘ihi), if he does not get his money, as though the man had

' E.g. “Abd al-Razzaq, Musannaf, 10:193 (no. 18794).

#  Cf. Sachau, Syrischer Rechtsbiicher, 1.2.37: “If a free man says of himself that he is a slave, when
asked, and conspires with a vendor, then, if he is 20 years old, he loses his freedom ..., espe-
cially if he has received half of the price” (yatird’it dén en pelgeh d-tima nsab).

% “Abd al-Razzaq, Musannaf, 10:194 (no. 18796); ibid., 10.195 (no. 18806), has the same text, but
cited from Ibn Jurayj, and with the addition that Ibn “Abbas said: “He (the seller) should not
receive amputation, but rather something similar to it, namely imprisonment (al-habs).” Ibn
Abi Shayba, Musannaf, 5:532, cites Ibn ‘Abbas’ ruling “concerning two free men one of whom
sold the other” that “the sale is revoked, both are punished, but neither by amputation.” Note
that “Ali is quoted in support of both sides of the debate (see n. 22 above).

7 Le. he does not class it as a hadd, a punishment fixed in the Qur’an for crimes against God
(including theft, which “Ali presumably found analogous to the sale of a free person), but
rather as a matter for which a judge might select a punishment as he saw fit.

% “Abd al-Razzaq, Musannaf, 10:193 (no. 18795).

» Ibid. 10:193 (no. 18794); Ibn Abi Shayba, Musannaf, 5:532 (kitab al-hudid), specifies “a pain-
ful punishment.” Thus also Abi “Ali al-Hashimi, al-Irshad ila sabil al-rashad, ed. ‘Abd Allah
al-Turki (Beirut: Mu’assisat al-Risala, 1998): “Whoever affirms that he is a slave (agarra bi-
annahu ‘abd) and is sold, and subsequently it is established that he is a free person, the sale of
him is void and he is punished, and the price must be returned to the purchaser from the one
who took it from him (i.e. the vendor); and if the one avowing his slave status took some of the
price, he must return it
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affirmed his slave status, despite being a free man (ka’annahu aqarra bi-I-

‘ubidiyya wa-huwa rajul hurr)*

The case of free women selling themselves seldom features in Roman
law, it being presumably assumed that, where such a situation arose, it
was covered by the same regulations as those governing male self-sellers.>!
In Islamic law it is also rare, but we do occasionally encounter it as a dis-
tinct category.®? An interesting example is provided by the Iraqi Muham-
mad al-Shaybani (d. 189/805), who gives an example of a man who buys
a woman thinking she is a slave, has sex with her and then becomes aware
that she is a free person. He reports that the jurists of Medina argued that
if the buyer knew she was a free woman when he had sex with her then he
owed her a dowry, but if he did not know then he did not owe her anything.
However, al-Shaybani cites his teacher Abii Hanifa in support of the view
that she should be given a dowry whether the buyer knew or not of her
free status, presumably wishing to retrospectively legalize the relationship
as though it were a marriage.” In this instance no information is given at all
about the circumstances behind the woman’s self-sale. Occasionally, how-
ever, we get a glimpse of the harsh realities that might underlie such events.
In a report from the Basran jurist Yahya b. Sa‘id al-Qattan (d. 198/813), for
instance, al-Hasan al-Basri (d. 110/728) is asked “about a man who saw a
girl for sale in the market who tells him that she was kidnapped (masriiqa)”
and he replied: “she may be bought and she is given no dowry” (i.e. he treats
her as a slave); al-Qattan said that he questioned Qatada b. Di‘ama about
that decision and he answered that he disliked it.**

Sale of Family in Late Antiquity and Early Islam

In Mediterranean and Middle Eastern societies a father had extensive pow-
ers over the members of his household, but, in the late antique period at
least, this did not generally extend to the right to sell them, though

Ersilia Francesca, “Un contributo al problema della formazione e dello sviluppo del diritto

islamico” (PhD Dissertation, University of Naples, 1994), Appendix 8.

3t Sachau, Syrische Rechtsbiicher, 1.1.26, 1.2.38, 1.2.79, 1.3.74.

Ibn Abi Shayba, Musannaf, 5:532, gives us the case of a woman selling her willing sister, whose

buyer then has sex with her; the judgment is that both women are punished, and that the seller

gets a refund but should make a small donation to the woman he bought.

33 Al-hujja “ala ahl al-madina, ed. Mahdi Hasan al-Kilani al-Qadiri (Beirut: ‘Alam al-Kutub,
1983), 3:196 (bab al-rajul yashtari jariyatan fa-yata’uha thumma ya‘lamu annaha hurra). The
report is discussed by Schneider, “Freedom and Slavery;” 374-75.

3 Tbn Abi Shayba, Musannaf, 4:463 (bab fi rajul ra’a jariya tuba‘u fa-qalat inni masriqa in kitab

al-buyi).
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Zoroastrian law allowed it for cases of destitution where the family’s very
survival was at stake (adwadad).*” Certainly, in the case of wives, there are
very few mentions of their sale and where it is reported it is usually accom-
panied by strong disapproval. Thus, Augustine, Bishop of Hippo, recounts
in outraged tones how one of the Church’s tenant farmers sold his wife “not
because of any fault on her part, but stirred solely by this feverish pestilence
(of greed)”*® In Islamic law this issue also crops up only rarely; where it
does so, the standard ruling is that both receive an exemplary punishment.?”
An obvious follow-up question to this is: “What should be done in the case
of a man who sells his wife and the buyer has sex with her and she bears his
child?” When this was put to Sufyan al-Thawri, he replied that “she is
returned to her husband, there is no dissolution of their union and both the
woman and her husband receive a discretionary punishment”*® Ibn Shu-
bruma (d. 144/761) disagreed with this opinion, however, when asked by
the Umayyad governor Yasufb. ‘Umar (Governor of Iraq 120/738-126/744)
for his verdict on just such a case. He approved the discretionary punish-
ment of the husband but he rejected any form of punishment of the wife.
Unusually for these relatively dispassionate legal texts, one gets a sense of
Ibn Shubruma’s distaste for such behavior, adducing the words of the
Prophet at the farewell pilgrimage: “You have taken them (your wives) in
the trust of God (bi-amanat Allah),” so concluding: “She is in our view a
trust that he (the husband) has betrayed.”*

The inalienability of free status in Roman law applied in theory to chil-
dren as well. Emperors Diocletian (284-305 CE) and Maximian (286-305
CE) state the matter very clearly: “It is plain law that children cannot be
transferred by parents to another, either by sale, gift, pledge, or in any
other manner”*® And this was forcibly reiterated by Constantine the Great

*  Farrokhmart i Wahraman, The Book of a Thousand Judgements, trans. Anahit Perikhanian
(Costa Mesa: Mazda, 1997), 33.6-9, 13-17; Maria Macuch, Rechtskasuistik und Gerichtspraxis
zu Beginn des siebenten Jahrhunderts in Iran: Die Rechtsammlung des Farrohmard i Wahraman
(Wiesbaden: Harrassowitz, 1993), 244-45, 247-51.

3 Augustine (St.), Letters. Volume VI (1*-29%), trans. Robert B. Eno (Washington DC: Catholic
University of America Press, 1989), 79 (no. 10%, ca. 422 CE).

37 Ibn Abi Shayba, Musannaf, 5:531, citing al-Hasan al-Basri and Ibn ‘Abbas (yu‘aqaban
wa-yunakkalan), though in the following case in ibid., al-Hasan wrote regarding the same situ-
ation to ‘Umar b. ‘Abd al-‘Aziz, who ruled that both should receive a discretionary punishment
and a spell in prison (note that the couple wore zananir, implying they were non-Muslims).

3 Abd al-Razzaq, Musannaf, 10:195 (no. 18804): tu‘azzaru ’I-mar’a wa-zawjuha. Ibn Abi
Shayba, Musannaf, 5:531, specifies an exemplary punishment: yu‘aqaban wa-yunakkalan
(reported from Qatada from al-Hasan al-Basri and Ibn ‘Abbas).

*  ‘Abd al-Razzdq, Musannaf, 10:195 (no. 18805), where it is noted that Yasuf then “gave the man
a beating harsher than amputation.”

0 Justinian, Code, 4.43.1; cf. ibid. 7.16.1: “By stating that you sold your freeborn sons, you
acknowledge having committed an illegal and dishonorable act” (Emperor Antoninus).
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(306-37 CE) in one of his rescripts: “It is not at all permissible for freeborn
children to be reduced to slavery at a price and it is not sanctioned by our
untroubled age™' Yet there is occasional recognition that extreme hardship
might require some stretching of the law, as long as the basic principle that
freedom could not be alienated was respected. A fifth-century ruling illus-
trates well this attitude: “Whoever, under threat of extreme necessity or for
the sake of sustenance, sells their own children, shall not prejudice their
freeborn status. For a free man has no price. Thus children cannot be given
as pledge or insurance ... though parents may rent the labor of their chil-
dren”** And the Christian focus on the poor as a social category deserving
of attention means that we have many sources that lament the plight of those
so impoverished that they were driven to sell their offspring just to survive.*

Constantine the Great seems to have made an exception for a newborn
child (sanguinolentus, i.e. still bloody from the birth), but again only by
reason of economic hardship: “If anyone on account of poverty, want and
support shall sell a newborn son or daughter, the sale shall be valid only in
such cases and the purchaser shall be permitted to obtain its service” Yet
even then, “the person who sold or alienated the child, or anyone else, may
reclaim it to its freeborn condition, if he offers the price which it is worth,
or a slave of equal value in its place”** A couple of years later, Constantine
decided to clarify a closely related matter, that of infants exposed/aban-
doned (expositi) by their parent(s) for reasons of poverty, shame or the like,
who might then be found (i.e. foundlings) and reared by those wanting a
child, servant and so on. According to classical law, the child’s birth status,
whether free or slave, should be maintained by whoever discovered and
reared them, but of course their status would often not be known, and it
was all too easy for them to be added to the slave supply irrespective of their
origins. In order to avoid arguments and lawsuits over this, Constantine
therefore ruled: “Whoever takes a male or female that has been cast out of

4 Cited by Kyle Harper, Slavery in the Late Roman World AD 275-475 (Cambridge: Cambridge
University Press, 2011), 399.

Sentences of Paul, 5.1.1, cited by Harper, Slavery, 412, who gives very useful discussion of the
topic of the sale of children in his Chapter 10. See also Cam Grey, “Slavery in the Late Roman
World,” in The Cambridge World History of Slavery, Volume 1: The Ancient Mediterranean
World, ed. K. Bradley (Cambridge: Cambridge University Press, 2011), 491-92.

Ibid. 410-11, on the sermons of Basil of Caesarea and Ambrose of Milan. More examples are
given by Christian Laes, “Child Slaves at Work in Roman Antiquity,” Ancient Society 38 (2008):
267-71, and especially Ville Vuolanto, “Selling a Freeborn Child: Rhetoric and Social Realities
in the Late Roman World,” Ancient Society 33 (2003): 169-207, who points out that the extent
of the practice is difficult to determine because descriptions of people selling their children
were a way of signalling extreme economic duress.

4 TJustinian, Code, 4.43.2.
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a household with the knowledge and consent of the father or master, and
raises it to strength with his own provisions, he shall hold it under that same
status which he wished it to have when he collected it, whether he wishes it
to be a child or a slave”; that is, the one who adopted the baby could choose
whether to be its parent or its owner.*

As regards sale of children in early Islamic times, it is clear that the prac-
tice was deemed generally illicit, but the consequences differed depending
on whether they were minors or not. In the early legal compilation of ‘Abd
al-Razzaq (d. 211/826) there are two main examples. The first goes back to
the Medinan Sa‘id b. al-Musayyab (d. 94/712), who is questioned about a
man who sold one of his children, to which Sa‘id responded:

If he sold a child who had reached maturity and who had consented to
that, then, if it is a female — and if the purchaser had sex with her — she
will be given the hadd punishment and the father will receive a painful
punishment and have to give back the price for her (that he had been
paid). A child (resulting from this relation) has the status of a legitimate
child. If it is a male (being sold), who has reached maturity, he and his
father will receive a painful punishment and the father must pay back the
price for him.*

And the second example goes back to al-Zuhri:

A man sold his daughter and the buyer had sex with her. Her father said:
“Need impelled me to sell her” (hamalatni al-haja ‘ala bay‘iha). Both the
father and the daughter are to be flogged 100 lashes each if the girl had
reached maturity. The price is returned to the buyer, but he has to give to
her a dowry for having had intercourse with her. However, the father has
to pay it back to him as a fine, unless the buyer knew that she was a free
person; then he still owes the dowry, the father does not have to pay it back
to him as a fine, and the buyer also receives 100 lashes. If the girl was not of
age, then the father is given an exemplary punishment (nakal).*

In cases involving a daughter, the distinction between marrying off and
selling off is fuzzy, or at least we are not given enough information to dis-
cern the underlying realities.*® It is interesting that the quotation above
includes the mitigating plea from the father that he was driven to this by

* For the quotations on expositi in this paragraph and further discussion see Harper, Slavery,

404-409.
% “Abd al-Razzaq, Musannaf, 10:195-96 (no. 18807).
47 Ibid. 10:194 (no. 18797); Ibn Abi Shayba, Musannaf, 5:532. Both this and the previous report
are discussed by Schneider, “Freedom and Slavery,” 370-73.
This is discussed with examples from a different period in Harald Motzki, “Child Marriage in
Seventeenth-Century Palestine,” in Islamic Legal Interpretation. Muftis and their Fatwas, ed.
M. Khaled Masud et al. (Cambridge, MA: Harvard University Press, 1996), 129-40.
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necessity; although it is extremely rare to be given personal motives in these
legal texts, one can imagine that sad stories of “need” form the background
to many of the decisions of self-sale and sale of family members.

On the subject of infants, Islamic law did not consider their sale sep-
arately from that of children in general. It did, however, have a lot to say
about the abandoned infant (manbidh) or foundling (laqgit). There were
some jurists who followed the Constantinian idea that it could be raised
either as a free person or a slave according to the wish of the finder.” A few
claimed that they should be deemed slaves,” but the view that won out was
that they should be regarded as free, which was ascribed to a number of
authorities, including the caliphs ‘Umar b. al-Khattab, ‘Ali b. Abi Talib and
“Umar b. ‘Abd al-‘Aziz (d. 101/720) (in a letter to the people of Mecca).!
It was particularly scholars of the Hanafi law school who argued for this,
and it is among them that we find the justification for this position in the
assertion of the fundamental freedom of mankind.*

Debt Bondage in Late Antiquity and Early Islam

Debt, as David Graeber has powerfully argued, is as old as civilization. How-
ever, although it may well have begun as a means of exchange in the earliest
communities (you give me something I need, putting me in your debt, and so
I will reciprocate later with something you need), it had a tendency, especially
in more hierarchical societies, to entrench the quasi-enslavement of the poor
to the rich.®» An explicit example of this is given in the complaint of
farmworkers to Nehemiah (5:4-5 NLT): “We have had to borrow money on
our fields and vineyards to pay our taxes. We belong to the same family as
those (who are wealthy), and our children are just like theirs. Yet we must sell
our children into slavery just to get enough money to live. We have already

# Tbn Abi Shayba, Musannaf, 4:438 (k. al-buyi‘) from Ibrahim al-Nakha'i (d. 96/715).

% Ibid. 4:439 (hum mamlikiin), also from Ibrahim al-Nakha“i.

51 Tbid. 4:438-39, including again Ibrahim al-Nakha ‘i

2 See n. 7 above and Mohamad S. Sujimon, “The Treatment of the Foundling (al-lagit) Accord-
ing to the Hanafis,” Islamic Law and Society 9 (2002): 358-85.

Graeber, Debt. In chapter 2 he demonstrates the falsity of the pervasive notion that barter
was the main mode of exchange before the invention of money; rather, informal systems of
credit and debt were the norm within communities and barter mainly took place only among
strangers or communities that rarely interacted. The quasi-slavery nature of creditor-debtor
relationships is a feature of dependency theory, which is used to explain why it has been
difficult for many less-developed countries to catch up with rich Western countries. See also
Arietta Papaconstantinou, “Credit, Debt and Dependence in Early Islamic Egypt,” Travaux et
mémoires 20 (2016): 613-42 (note ibid. 617: “My aim is to investigate ... the role of credit and
debt in the creation and maintenance of hierarchy and dependence).
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sold some of our daughters, and we are helpless to do anything about it, for
our fields and vineyards are already mortgaged to others” Thus, indebtedness
could lead to loss of liberty. If one had pledged oneself or a family member as
security for a loan, then failure to repay that loan when it fell due could put
one at the mercy of one’s creditor, and at the very least result in continued
servitude until the requisite sum could be raised.

We encounter a wide variety of such scenarios in the documentary
record. An interesting example is provided by the case of a certain Barlaas,
from a village in the vicinity of Dura Europos, who, in 121 CE, borrowed
400 drachmas from the local governor, Phraates, signing a contract spec-
ifying that: “In lieu of interest on the above money, Barlaas, staying with
Phraates until the time of repayment, will perform for him the services of a
slave (parexetai autoi doulikas chreias), doing everything which is ordered
him?” The loss of liberty for the period of the loan is clear in the clause spec-
ifying that Barlaas may not “absent himself, neither day nor night, without
the permission of Phraates” The contract concludes with the stipulation
that if he does not repay the money on the appointed day “Barlaas will
remain with Phraates, performing the same services according to the above
provisions until the repayment of the money.* This was a popular sort of
arrangement, which involved the borrower, or a member of their family,
“staying with” (Gr. Paramoné) the creditor for a time to carry out tasks for
the latter. Although it could be beneficial to those who had no assets to
pledge, it is easy to see how the borrower, even though retaining the legal
status of a free person, could easily fall into a condition of long-term, or
even permanent, unfreedom, unable to ever earn enough money to repay
the capital on the loan.*

This fate befell a girl and her mother in fifth-century Dunhuang: they
had to herd domestic animals for a Chinese creditor, because their male
escort had run off leaving debts unpaid, and so they had to stay as surety
until their father/husband sent the funds to pay the debt and release them.*
And in late sixth-century Egypt, Menas, a bath-attendant, died leaving a
debt unpaid with the result that his young daughter Prokla, whom he had
used as a guarantee, had to supply “all slavish and useful services” to the

' Quotations are from the translation given in Michael Rosotvtzeff and C. Bradford Welles, “A

Parchment Contract of Loan from Dura-Europos,” Yale Classical Studies 2 (1931): 7-8.

Grubbs, “Slave and Free,” 188-90, gives other examples from the fifth and sixth centuries CE

and observes that “paramoné could become permanent quasi-slavery”

% Nicholas Sims-Williams, “The Sogdian Ancient Letters,” https://depts.washington.edu/
silkroad/texts/sogdlet.html, no. 3, accessed 23/4/2020.
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creditor.”” Sometimes, however, the arrangement seems to have been vol-
untary, as when a woman who was a professional weaver in third-century
Egypt agreed to do weaving and general housework for another woman
to pay off the interest on a debt of three talents incurred by her father.*®
In most of the cases involving children it is difficult to ascertain the level
of duress and hardship that was involved. We are usually just told that the
child’s labor was “in lieu of all interest payments” (anti ton touton tokon)
on a loan or debt, or some such reason, and that he/she generally stayed
at the house of the creditor “remaining with him and performing every
kind of work enjoined upon him.”* It might well be that the situation was
in some cases akin to an apprenticeship, meaning that, as well as the loan
that the parents received, the child would receive training, and usually their
food and clothing, but in many cases it is likely that the child was treated as
something of a drudge.*

Possibly falling into this latter category is the arrangement that is
recorded in a late seventh-century papyrus from Nessana, near Gaza, which
concerned, so Westermann argues, a financial arrangement between a cer-
tain al-Aswad b. ‘Adi and a priest named Kyrin, who seems to have received
a loan of fifty solidi from al-Aswad or incurred a debt of fifty solidi to him
and had offered his son to remain with al-Aswad as surety or in lieu of
interest on the sum borrowed. The son would very likely have performed
various tasks for al-Aswad until such time as his father could pay back the
money to release him. The papyrus records the repayment of the fifty solidi
to al-Aswad, who remits twenty solidi to Kyrin as charity, and the removal
of the restriction on the sons freedom of movement and the claims of al-
Aswad or his heirs on either of them.*

Using free persons as security for a loan seems to have been permitted
in Zoroastrian law.* It was discouraged in the later Roman Empire, but we

For her story see Grubbs, “Slave and Free,” 190, who also gives an example of a contract from
the same time and place where the whole debt was cancelled after four years of service as “a
steadfast familaris slave (katadoulos).”

William L. Westermann, “The Paramone as a General Service Contract,” Journal of Juristic

Papyrology 2 (1948): 28.

¥ TIbid. 36.

% The donation of children to monasteries in early Islamic Egypt may well be an example of this,
though it is presented in terms of voluntary gift-giving; see Arietta Papaconstantinou, “Theia
oikonomia. Les actes thébains de donation denfants ou la gestion monastique de la pénurie,”
Travaux et mémoires 14 (2002): 511-26.

o' Ibid. 47-50. See further my “P. Nessana 56: a Greek-Arabic Contract from Early Islamic Pales-
tine and its Context,” Jerusalem Studies in Arabic and Islam 51 (2022): 133-48.

©2 Farrokhmart i Wahraman, Book, 57.12-58.3; Macuch, Rechtskasuistik, 393-95, 400-406.

Macuch takes the MP phrase: “I take PN pad tan/as a body” to mean als Schuldknecht/as
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know from warnings against it that it did happen, and was perhaps even
widespread, as is implied by the following edict of the emperor Justinian
(527-65):

We learn of the following impious conduct in various provinces, namely
that creditors dare to detain children of debtors as pledges or use them for
servile labour or lease them out. We entirely forbid this and direct that if
a man does anything of that kind, his debts shall not only become void,
but he shall pay an equal amount to the person whom he detains or to his
parents, and he shall further be subjected to corporal punishment by the
magistrates of the places, for so daring to detain a free person for a debt,
or to lease him out or to hold him as a pledge.®

The same situation likely obtained in the Islamic Empire, where the ques-
tion of what to do in the case of the pawning of a free person was dis-
cussed by a number of legal specialists with evident disapproval of the
practice.®

If the debtor had not given any security, then, in the case of default,
recourse was first made to a debtor’s property to settle their debts.® If that
proved insufficient, or if the debtor refused that option, recourse might be
made to their person, whether by imprisonment, forced labor or sale. The
three options would usually only result in temporary loss of liberty. Sale
sounds more permanent, but it tended to mean sale of a person’s services
for a fixed duration, as is found already in the Law Code of Hammurabi
(§117): “If anyone fails to meet a claim for debt and sells himself, his wife,
his son and daughter for money or gives them away to forced labour, they
shall work for three years in the house of the man who bought them, or the

a debt-slave, in the sense that this would be time-limited servitude with a view to working
off the debt (ibid. 406, no. 17: “Dem Glaubiger Farroh wird der Schuldner Adurfarrbay fiir
begrenzte Zeit, in der er seine Obligationen abarbeiten kann, als Schuldknecht ausgeliefert”).

Justinian, Novels, no. 134.7, trans. Fred H. Blume, published at http://www.uwyo.edu/lawlib/
justinian-novels/, accessed 23/4//2020. Note that selling a child is not mentioned and it may
well be that the laws of Diocletian and Constantine cited above had reduced the outright sale
of children in favor of the sale of their labor.

¢ E.g. Ibrahim al-NakhaT is asked about “a free man who affirms slave status so that he may be
pawned” and rules: “If the free man is pawned and affirms that (he is a slave), he remains a
pawn until he extricates himself, as he deceived them” (‘Abd al-Razzaq, Musannaf, 10:194, no.
18801; cf. Ibn Abi Shayba, Musannaf, 4:482, kitab al-buyi).

% This is often supported by reference to the example of how Muhammad dealt with the spend-
thrift Mu‘adh b. Jabala (‘Abd al-Razzaq, Musannaf, 8:268-69, no. 15177), who racked up huge
debts, and “the Prophet sold all of his (Mu‘adh’s) property for the sake of his debt until he
had nothing left” (hatta qama bi-ghayr shay’), though many lawyers allowed a debtor to keep
enough for their basic sustenance.
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proprietor, and in the fourth year they shall be set free”* Something akin
to this had existed in the early Roman Empire, the nexus contract, whereby
a free man, on account of money which he owed, “bound’ his labour like a
slave until he should pay off (dum solveret) the debt”®” By the late antique
period Roman law books only tend to talk about the sale of property to
settle debts, and imprisonment as a last resort, but not about claims against
the person of the debtor or of his family. However, references in literature
suggest that in reality many of the older practices continued.

‘Umar IT’s Rulings on Defaulting Debtors and the Origins
of Islamic Law

Documents and literary sources make it clear that imprisonment was com-
monly used in the Islamic world to pressure defaulting debtors and their
families to pay up, and indeed that it seems to have become the preferred
method when the proceeds from sale of assets were insufficient.®® However,
other strategies were also employed, especially in the first century or so
after the Prophet Muhammad, as is indicated by a letter of ‘Umar II
(99-101/717-20) regarding debt default.® It is transmitted by the Egyptian
jurist al-Layth b. Sa‘d (d. 175/791) and it was written in reply to a request
from ‘Tyad b. ‘Ubayd, an Egyptian judge (93-100/712-19), for his opinion
on three cases involving persons with debts that they could not pay. The
second and third cases are the most pertinent:

% This is the translation of Leonard William King (1915), available at https://www.sacred-texts
.com/ane/ham/, accessed 29/4/2020; for discussion see Gregory C. Chirichigno, Debt-Slavery
in Israel and the Ancient Near East (Journal for the Study of the Old Testament Supplement
Series 141) (Sheffield: Journal for the Study of the Old Testament Press, 1993), ch. 3.

Varro, The Latin Language, 7.105, cited and discussed by Morris Silver, “The Nexum Contract
as a ‘Strange Artifice}” Revue internationale des droits de lantiquité 59 (2012): 228.

Irene Schneider, “Imprisonment in Pre-Classical and Classical Islamic Law;’ Islamic Law and
Society 2 (1995): 158-60; Petra M. Sijpesteijn, “Policing, Punishing and Prisons in the Early
Islamic Egyptian Countryside,” in Authority and Control in the Countryside: From Antiquity
to Islam in the Mediterranean and Near East, ed. Alain Delattre, Marie Legendre and Petra M.
Sijpesteijn (Leiden: Brill, 2018), 558-59; Mathieu Tillier and Naim Vanthieghem, “Un registre
carcéral de la Fustat abbaside,” Islamic Law and Society 25 (2018): 22-23. See also Rosenthal,
Muslim Concept, 48-49 (“It was the general practice for the creditor to apply to the courts

to have the debtor sent to debtor’s prison,” but he/she might be freed if their “indigence was
established beyond a doubt”).

For a discussion of ‘Umar IT's letters and their authenticity see Sean Anthony, “A ‘Rediscov-
ered’ Letter of the Caliph ‘Umar b. ‘Abd al- ‘Aziz: The Epistle on the Conquest-Revenue,” in
Rulers as Authors in the Islamic World, ed. Maribel Fierro et al. (Leiden: Brill, 2024). 47-88 and
also Matthieu Tillier’s article cited in n. 72 below.
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with him heading for the well.” His slave died while he (the master) was
left with a lot of debt and no money. You placed him in the hands of the
creditors until you received my instruction on the matter. So order that
man to work off his debt and order the creditors to look after him well
until/so that he settles what he owes and he may not be sold.

duuduesuuswaucm)mh‘)mgg\\Mumdmu‘m)&u,\;)u)s;:;ms
@;m\}u)ﬁacuﬁf\}uq@@uﬁd;)ﬂdhﬂ md)‘uutc_\“u)d\dm@w

(You mention) that among them (your cases) was a man who bought
female slaves on credit and with interest. Then he sold for cash what
he had bought for only a third of the price or a part of it. You say: His
situation continued thus until his debt grew to 300 dinars and you say: His
partners came to me asking that he be sold for their benefit.”” You mention
that you handed him over to them until you received my instruction. So
(here it is): Order that man to work off his debt; he is responsible until he
has settled it. The creditors may not sell him; rather, order them to look
after him until/so that he pays what he owes.

mny u.a.\l\i\fud)w‘_;ﬂ‘As.\ﬂ.ie.u}cm_)d\JLJL:A)LJUMY)S\&L\AJAJH_MU\()SM})
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‘Umar’s judgements include the same three points in each case: the debtor

cannot be sold (la yubd‘u, i.e. to raise money to settle the debts), the debtor

should work to pay off the debt (fa-I-yas‘a) and the creditors should treat
the debtor well while he is working for them (fa-I-yarfuqii bihi).

The text has al-ba’r, but this is likely a miscopying of a place name. Note that I have translated
the next word as “his slave” (ragiquhu), though the text has “his companion” (rafiquhu), which
I take to be a typographical error.

Literally “that he be sold for them,” presumably meaning either that he should be sold in a
slave-market to raise money to pay his debts, or, as Motzki, Analysing, 195-96, suggests, that
he should be handed over to his creditors so that they could sell him. It is unclear whether
“Umar’s prohibition of selling is given to underline a general principle (free people should
never be sold), or in reaction to a prevalent practice, or, as Motzki says, as a response to the
situation in the pre-Islamic and early Islamic Hijaz.

72 Muhammad b. Yasuf al-Kindi, The Governors and Judges of Egypt, ed. Rhuvon Guest (London/
Leiden: E. J. W. Gibb, 1912), 336-37. Note that in this last sentence I omit the words “God
Almighty and Exalted” (Allahu ‘azza wa-jalla) which come after yu’addi “he pays”, as I think
they are misplaced. I unfortunately had no access to Mathieu Tillier’s translation of al-KindT’s
text due to the Covid-19 lockdown, but I would urge readers to consult it. See also his “Cal-
ifes, émirs et cadis: le droit califal et l'articulation de l'autorité judiciaire & lépoque umayyade,”
Bulletin détudes orientales 63 (2015): 165-84, for a survey of ‘Umar II’s legal correspondence,
which he largely regards as authentic.
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The letter is given in full by the Egyptian scholar Muhammad b. Yasuf
al-Kindi (d. 350/961) with a formal introduction, conclusion and a date
(Dha 1-Hijja 99/July 718), and other scholars quote the same three points,
even if briefly and piecemeal, in reports going back to ‘Umar. Thus the rul-
ing that “a free person is not sold in the case of bankruptcy” (la yuba‘u
hurr fi iflas) is attributed to a written ruling of ‘Umar II by Makhal
(d. 118/736).” And the observation that if he declared someone bankrupt
“he would hire him out” (gjarahu) is reported of ‘Umar by ‘Amr b. May-
mun (d. ca. 147/764), who is sometimes quoted with the additional com-
ment that ‘Umar placed the debtor in very menial work as a rebuke (kana
yu’ajiru al-mufallis fi amhan ‘amal li-yuwabbikhahu bi-dhalika).”* Moreo-
ver, al-Layth b. Sa‘d, the transmitter of “Umar IT’s letter in al-Kindi’s book,
records a similar ruling on the authority of the Egyptian mufti ‘Ubayd
Allah b. Abi Ja‘far, who was appointed by “‘Umar: “He (the judge) should
not imprison (la yahbisu) the bankrupt, but rather should let him work
off his debt (yas‘a fi daynihi).” It seems likely, then, that these judgments
on debt bondage go back to ‘Umar II directly, or at least, if one wants to be
more sceptical, to one of his appointees in the judiciary.”®

The fact that ‘Umar’s letter can be tied with a reasonable degree of cer-
tainty to a fairly specific time makes it a good test case for trying to under-
stand the decisions of early Muslim lawmakers presented above. Were
they consciously looking to prevailing practice in the region or were they
seeking in their minds to establish a new Islamic formulation, or perhaps
both? The letter has been considered in this vein by Irene Schneider and
Harald Motzki, though with rather different answers.”” The former points to

73 Ibn Abi Shayba, Musannaf, 4:545 (kitab al-buyi°).

74 Ibid. 4:536 (kitab al-buyii); ‘Abd al-Razzaq, Musannaf, 8:267 (no. 15173, kitab al-buyii*); Ibn
Hazm, al-Muhalla bi-l-athar (Beirut: Dar al-Fikr, n.d.), 6.480 (also from ‘“Amr b. Maymun:
kana yu’akhiru I-mufallis fi sharr san‘a).

75 Ibid. 6:480. Motzki, Analysing, 200, says that yahbisu here means not imprisonment but rather

the arrest of the debtor so that the creditors “could do what they liked with him as if he was

a slave” However, Sijpesteijn, “Policing, Punishing and Prisons,” 558, points out that incar-

ceration was a common response to non-payment of debts, less to punish than “to force the

prisoner to pay the money he owed, either from his own assets or through the help of a third
party.” See also the references in n. 68 above.

“Umar II is also said to have recommended sharing a debtor’s money and property among his

creditors (e.g. Ibn Hazm, Muhalla, 6:480), but it is not explained whether that was prior to or

instead of the debtor being hired out.

77 Irene Schneider, Kinderverkauf und Schuldknechtschaft (Stuttgart: E. Steiner, 1999); Harald
Motzki, “Der Prophet und die Schuldner. Eine hadit -Untersuchung auf dem Priifstand,”

Der Islam 77 (2000): 125-208, and followed up by “Ar-radd ‘ala r-radd — Zur Methodik der
hadit -Analyse,” Der Islam 78 (2001): 147-63. Both articles were revised and translated into
English in his Analysing, 125-208 and 209-29, which I shall cite here.
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“Umar IT’s childhood with his father in Egypt as a time when he could have
“become familiar with debt bondage” and favors the idea that “it had its
roots in late antique legal practice”””® The latter stresses ‘Umar’s education
and period of governorship in Medina and asserts that “if the judgement
(of ‘Umar) refers to an older legal practice at all, then it would be to that of
the Arabs of the Hijaz”® At first glance, Schneider’s argument that ‘Umar
IT’s ruling is a continuation of pre-Islamic Near Eastern practice seems con-
vincing, and she supports it with examples of debt bondage from the pre-Is-
lamic Near East.® But Motzki objects that parallels are not proof and that
it is unlikely that the creditors (whom Motzki says must have been Muslim
Arabs) “would have followed the legal customs of non-Muslim Egyptians.®!
He then concludes: “The caliph’s (i.e. “Umar II's) judgement should thus be
seen in the context of the transition from the pre-Islamic legal practice of
the Hijaz to an Islamic legal practice that only gradually evolved through-
out the first/seventh century”*

Motzki seems here to be driven by his conviction that Islamic law must
originate in the Hijaz, but I will run with it for the moment in order to pres-
ent his argument. Motzki stresses that in his opinion ““Umar II is not legit-
imizing a pre-Islamic legal practice (debt bondage), but rather abolishing
a more severe practice (debt slavery) that existed in the Hijaz in pre- and
early Islamic times”® The evidence for this latter claim is twofold. First,
there are accounts of debt bondage in the Hijaz (e.g. al-‘As b. Hisham of the
clan of Makhzim works off a debt for Muhammad’s uncle Aba Lahab) and
of sale of debtors (Muhammad allows a debtor called Surraq, who fraudu-
lently acquired livestock, to be sold to recompense his creditor).** Second,

78 Schneider, Kinderverkauf, 154 and 304.

7% Motzki, Analysing, 200-201.

% Schneider, Kinderverkauf, 290-303; the examples are drawn from all the major cultures of the

pre-Islamic Middle East, from ancient to late antique times, and are only similar in very broad

terms.

Analysing, 198; note that this is simply assumed by Motzki, not demonstrated.

82 Ibid. 201.

% Ibid. 201. Motzki, like many other scholars, distinguishes between debt slavery and debt bond-
age, the former entailing sale of the person/permanent loss of liberty and the latter involving
only the person’s labor/temporary loss of liberty. It should be stressed, however, that these
distinctions are blurry. On the one hand, the fact that freeborn status was deemed inalienable
in the Roman and Islamic worlds meant that even if a debtor was sold, it did not affect his/her
legal status, and there was usually the chance of redemption. On the other hand, a period of
temporary forced labor could become long-term depending on the conditions of the loan con-
tract (e.g. whether the labor counted towards the sum borrowed, or only towards the interest,
leaving the principal still to be paid).

8 Though this is a complex hadith that has an interesting connection with Exodus 21.37 and
22.2. Note that Muhammad is also quoted as saying that the one who sells a free person will
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there is the Qur’an itself, which appears, says Motzki, to be “grappling with
the issue of debts”®> It urges creditors not to impose compound interest on
loans (Q 2:275-79; cf. 3:130).%¢ Then it continues (2:280):

If someone has difficulty (paying their debt), grant a delay until (he is) in
ease; that you act charitably is better for you (Wa-in kana dhi ‘usratin fa-
naziratun ila maysaratin wa-an tasaddaqii khayrun lakum).

This is followed by two long verses about the importance of having debt
agreements written down and witnessed. In short, concludes Motzki, there
is no reason to dismiss Muhammad’s Hijaz as a venue for debates over debt
bondage, as Schneider does, and it makes perfect sense to assume that it is
precisely these developments in the Hijaz that informed ‘Umar II’s decision
to forbid the sale of persons in debt in favor of the milder sanction of work-
ing off one’s debts.”

Muhammad is portrayed as both endorsing and rejecting the sale of per-
sons and debt bondage, presumably being deployed as the sanction by both
sides of later discussions.®® Qur’an 2:275-83 does suggest, though, that
the problem of indebtedness was debated in Muhammad’s Hijaz and that
there was a tendency towards greater clemency towards debtors. But it is
“Umar II, or one of his judicial appointments, who is the earliest authority
to give a formal ruling on the topic. Motzki is right to say that ‘Umar is
not just endorsing pre-Islamic practice but is making a deliberate decision.
Sale, imprisonment and hiring out had all been applied to the problem of
defaulting debtors in the pre-Islamic Near East, even if sometimes against
the prevailing law of the time, but ‘Umar decides to exclude the former two
and to approve the third option. “What would have motivated the caliph to
choose this milder procedure?” asks Motzki. “The most plausible answer;,’

face his ire on the day of resurrection.

Analysing, 179.

8 Motzki argues, with reference to Q 3:130 (Ia ta’kulii I-riba ad‘afan muda‘afatan) that riba
“does not mean any interest on loans that one was unable to repay in time ... but interest that
multiplied upon expiry of the loan period, in other words: usurious interest” (p. 182). This
was also prohibited by Justinian, but already at the First Council of Nicaea in 325 AD (canon
17) there had been condemnations of taking any interest at all (e.g. a cleric found to be taking
interest — tokous lambanein/usuras sumere — will be deposed).

7 Analysing, 180-87. One could argue that it is the Qur’anic injunction to be charitable (tasadd-

aqu) that explains why al-Aswad remitted as charity (sadaqa) a part of the payment Father

Kyrin made to him, as recorded in PNessana III 56, or it could of course be that by his day,

after centuries of emphasis by Christianity on charitable giving, it had become expected of the

better off to remit a part of a final payment for release of a slave or debtor.

Or, as traditionalist scholars would say, he endorsed it but then “the revelation of Qur’an 2:280

abrogated his previous sunna” (Motzki, Analysing, 189).
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he says, is “Muhammad’s revelation in general and the revelation of Qur’an
2:280 in particular”® However, ‘Umar does not call on the creditors to give
the debtors more time or a charitable remission, as urged by Qur’an 2:280.
So what was ‘Umar thinking? He is not really following prophetic prece-
dent, as Motzki claims, or simply endorsing pre-Islamic practice, as Sch-
neider maintains. It looks like he is making an ad hoc pragmatic decision,
recognizing that debts need to be paid and creditors satisfied, but adopts a
merciful attitude inasmuch as he rules out the harsher solutions of selling or
imprisoning the debtor and urges that a debtor working oft his debt should
be treated well. It appears as though he means this to serve as a precedent,
that is, free debtors should never be sold, but should always work to pay off
their debts and be dealt with humanely while doing so. In sum, he seems to
act as though he, as caliph, has the right to make law, acting like a Roman
emperor responding to a legal inquiry, his letter serving as a decree.”

One might argue, with Motzki, that ‘Umar was swayed by the general
tenor of the Qur’an’s (and Muhammad’s) more clement attitude towards
indebtedness, or we might look at the bigger picture and say that this was
itself in line with the move away from the sale and forced labor of debt-
ors (whether by their creditors or by their own selves) in the late antique
Middle East and towards debt forgiveness and imprisonment. Presumably,
it is this overall moral shift that explains why ‘Umar’s endorsement of debt
bondage did not find favor in classical Islamic law manuals. By the time
of Abu Ja‘far al-Tahawi (d. 321/933) it seems to be all but forgotten: “We
do not know any scholar who supported the hiring out of the insolvent
debtor so that he can settle his debt from his wages except for Ibn Shihab
al-Zuhri™"' Rather, the correct procedure in this situation would be, he says,
that of the Prophet (in Qur’an 2:280): deferment and charitable remission.

% Analysing, 201-202.

% Te. a decretum, “a verdict given in a legal procedure;” the emperor acting in a judicial role,
usually consulting first his consilium, which included jurists (A. ]. Boudewijn Sirks, “Making
a Request to the Emperor: Rescripts in the Roman Empire,” in Administration, Prosopography
and Appointment Policies in the Roman Empire, ed. Lukas de Blois, Leiden: Brill, 2001, 122).
Of relevance here are the arguments of Joseph Schacht (The Origins of Muhammadan Juris-
prudence, Oxford: Clarendon Press, 1950, 190) that “Muhammadan legal science started in the
later part of the Umaiyad period, taking the legal practice of the time as its raw material and
endorsing, modifying or rejecting it” and of Patricia Crone and Martin Hinds (God’s Caliph,
Cambridge: Cambridge University Press, 1986, 49), that “originally all caliphs formulated law
in their capacity as caliphs” Their arguments are taken up and refined by Mathieu Tillier in his
“Califes, émirs et cadis,” and Linvention du cadi: la justice des musulmans, des juifs et des chré-
tiens aux premiers siécles de I'Islam (Paris: Editions de la Sorbonne, 2017).

' Sharh mushkil al-athar, ed. Shu‘ayb al-Arna’it (Beirut: Mu’assisat al-Risala, 1994), 5:141.
Muhammad b. al-Hasan al-Tiisi (d. 460/1067) says that Abti Hanifa, Shafi‘i, Malik and
“most jurists” were against it, but he is able to cite a few more early authorities who favored
it: Ahmad b. Hanbal, Ishaq b. Rahawayh, ‘Umar b. ‘Abd al-‘Aziz, ‘Ubayd Allah b. al-Hasan
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Yet in reality, of course, this is unlikely to have been the dominant
procedure - not all creditors could have afforded to forgive their problem-
atic debtors even if many wished to do so - and papyri and literary sources
suggest that prison became the favored option, which was also not of imme-
diate benefit to the creditor.”> So why did working to pay off one’s debts drop
out of favor? Motzki makes the interesting observation that: “Among the
early Muslims, the proponents of debt-slavery or of the compulsory work-
ing-oft of debts in the service of the creditor are almost exclusively persons
who held positions as judges ... The opponents of such forms of personal
execution were mainly from among the ‘theorists, the legal scholars who
developed their opinions largely independently of legal practice, often in
purely scholarly environments”** Classical Islamic law became, therefore,
suffused with “the ethical ideal of Qur’anic revelation,” edging out compro-
mises with harsh realities.

Conclusions Regarding the Origins of Islamic Law

In some respects, both Motzki and Schneider make valid points: there is no
reason to say that moral discussions about debt bondage could not take
place in the Hijaz, and, since the Hijaz had been in contact with Roman
Arabia for half a millennium by the time of Muhammad, it is plausible to
infer that the debt-related policies of early Muslim authorities were
informed by pre-Islamic practices. But their accounts are also flawed in
many respects. In particular, both present their arguments in a strongly
dichotomous framework, as is all too common in the writings on the ori-
gins of Islamic law: either Islamic law was born in Muhammad’s Hijaz or it
grew out of the pre-Islamic Middle East, and the two are seen as somehow
mutually exclusive.” And both tend to present the objects of their study —
the late antique world and the early Islamic world, late Roman law and
Islamic law - as distinct and coherent entities that could borrow from and
influence one another.

al-Anbari and Sawwar b. ‘Abd Allah al-Qadi; he himself is against it (law aflasa man ‘alayhi

al-dayn a yu’ajar li-yaktasiba) as there is no evidence for it and God ordered deferment not

earning (al-Khilaf fi I-ahkam, ed. ‘Ali al-Khurasani et al., Qom: Mu’assisat al-nashr al-islami,

1990, 3:272, kitab al-taflis).

Thus Sijpesteijn, “Policing, Punishing and Prisons.”

Analysing, 202.

** Compare the review/rebuttal by Wael Hallaq, “The Use and Abuse of Evidence: The Question
of Provincial and Roman Influences on Early Islamic Law;” Journal of the American Oriental
Society 110 (1990): 79-91, of Patricia Crone, Roman, Provincial and Islamic Law (Cambridge:
Cambridge University Press, 1987).
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In recent years there has been a reaction against “explanatory models
that turn culture into static binary encounters, characterized by ‘conflict,
‘resistance, ‘influence], ‘assimilation, ‘acculturation’ or ‘appropriation’*®
The preference has been, rather, for more organic models that take better
account of the shifting, complex and blurred natures of societies and insti-
tutions. This seems to me a better approach for dealing with imperial legal
systems, which are by no means monolithic but rather teem with regional
variations and local archaisms,” with disparities between provincial and
empire-wide rulings and gaps between theory and practice, with disagree-
ments between jurists and judges and differences between conservatives
and progressives, and so on. And it is an approach that makes particularly
good sense when dealing with broad social issues like unfreedom, which all
three Abrahamic religions, if not all societies, had to contend with.”” Motz-
ki’s attempt to isolate the early Islamic engagement with unfreedom seems,
therefore, somewhat fruitless. On the other hand, Schneider ignores the fact
that this phenomenon results from very widespread problems (debt default
and poverty) with a limited range of possible solutions. Impoverished and/
or indebted people have in many times and places, including in our modern
world, felt/been compelled to give up their free status and sell their labor,
at least temporarily, in order to ensure the survival of themselves and their
dependents. In such a situation, the recurrence of similar practices does not
necessarily imply direct borrowing or influence, but rather the constraining
factors of environment and resources, as well as the fact that inhabiting
a shared geographical space without rigid borders will inevitably lead to
some convergence in social behavior and cultural norms.

Thus, this investigation into the nature of freedom and unfreedom con-
firms the conclusions of a growing body of studies that there is no major
shift or “discontinuity” in the socio-legal landscape of the late antique

% Michael L. Satlow, “Beyond Influence: Towards a New Historiographic Paradigm,” in Jewish
Literatures and Cultures, ed. Anita Norich and Yaron Z. Eliav (Providence RI: Brown Judaic
Studies, 2008), 38.

There are examples of legal practices enduring for millennia; see Patricia Crone and Adam

Silverstein, “The Ancient Near East and Islam: The Case of Lot-Casting,” Journal of Semitic

Studies 55 (2010): 423-50; Hannah Cotton, “Continuity of Nabataean Law in the Petra Papyri,”

in From Hellenism to Islam: Cultural and Linguistic Change in the Roman Near East, ed. eadem

et al. (Cambridge: Cambridge University Press, 2009), 154-74.

7 In Judaism, for example, the problems of debt-slavery were mitigated by periodic clean slates;
cf. Deuteronomy 15:1-2: “At the end of every seven years you must declare a cancellation of
debts. This is the nature of the cancellation: Every creditor must remit what he has loaned to
another person” and ibid. 12-14: “If your fellow Hebrew — whether male or female - is sold to
you and serves you for six years, then in the seventh year you must let that servant go free. If
you set them free, you must not send them away empty-handed. You must supply them gener-
ously from your flock, your threshing floor, and your winepress.”

96
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and early Islamic Middle East.”® I hope also to have demonstrated that the
continuities we observe should not be understood solely, if at all, in terms
of Muslim jurists borrowing from or being influenced by late antique
lawyers but also, or more so, in terms of shared cultural assumptions,
norms and perspectives and the same technological and environmen-
tal constraints. However, Muslim authorities, in the course of adapting
and reacting to this common legacy, introduced innovations and slowly
developed a new way of doing things, and what we would call Islamic law
was the result of this gradual transformation.”” This point is made by a
number of contributors to this volume, in particular by Cecilia Palombo
in her chapter below with regard to the regulation of credit and debt. It
has also been well illustrated by Mathieu Tillier in his excellent book on
Islamic judges and justice, in which he succinctly concludes: “The first
generations of Muslims used the materials available in the conquered
lands. They did not borrow them, or, if they did draw upon them, that
was accompanied almost immediately by a transformation, in the same
way as the ancient columns redeployed in mosques do not make the latter

a borrowing from late antique culture”'*

Conclusions Regarding Unfreedom in Late Antiquity
and Early Islam

But what does the occurrence of this particular tie of dependence tell us about
the nature of social dependency in the early Islamic Empire? In a very general
way, it reveals the structures of inequality in that society. However, wealth on
its own only confers indirect power over others; to convert that indirect

% E.g. Andrew Marsham, “Public Execution in the Umayyad Period: Early Islamic Punitive Prac-
tice and its Late Antique Context,” Journal of Arabic and Islamic Studies 11 (2011): 101-36, and
Petra M. Sijpesteijn, “Shaving Hair and Beards in Early Islamic Egypt: An Arab Innovation?”,
Al-Masagq 30 (2018): 9-25. Note that both scholars appeal for the phenomena they study in
their articles to be placed in the context of an “Islamic Late Antiquity” (pages 123 and 24
respectively), citing Tom Sizgorich, “Narrative and Community in Islamic Late Antiquity;” Past
and Present 185 (2004): 9-42.

 The fact that the legal system of the Arabian conquerors took a while to evolve into what we

would recognize as Islamic law does not mean that there was a “legislative vacuum of the first

century or so after the conquest” (Papaconstantinou, “Credit, Debt,” 615). In some ways the
opposite was true, for the indigenous legal systems initially remained in place and then addi-
tionally there were the rulings of Muslim generals, governors and caliphs, who either directly
made legal decisions themselves or appointed others to do so.

Linvention du cadi, 581. This topic is also fruitfully discussed with regard to administration

in Petra M. Sijpesteijn, Shaping a Muslim State: The World of a Mid-Eighth Century Egyptian

Official (Oxford: Oxford University Press, 2013), 64-80.
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power into direct control certain mechanisms are needed, mechanisms like
self-sale and debt bondage, which concede to the rich direct power over those
in straitened circumstances. Such mechanisms are, of course, found in
numerous societies across the world, and we do not have the sort of quantita-
tive data that would allow us to say if the situation was better or worse in the
early Islamic polity. What we can discern, however, is differences in response
to this situation by the state. The power to command and control people is
generally felt by the state to be its prerogative, and so a state will try to limit or
regulate mechanisms of direct control that operate between its own subjects
outside of its authority.'” Slaves were excluded from citizenship and were
regulated and legislated for, so they did not pose a challenge, but unregulated
control of free-born subjects by other free-born subjects effectively amounted
to private power outside of the state’s purview and so did constitute a threat
to the state’s claims to be the principal determinant of the lives of its subjects.
One might argue that states are big creators of unfreedom in the sense that
they limit our freedom of action in many different ways, but they do so,
rightly or wrongly, in pursuit of a larger aim — enforcing justice, ensuring dis-
tribution of wealth, safeguarding public safety and so on — and as governing
entities distinct from the governed, so they did not contract interpersonal ties
of the sort I have been talking about.'*

Indeed, states sought to reduce or disrupt these informal ties of dependency
in a variety of ways: by limiting the duration of the tie, as in ancient Babylon,
by cancelling all debts every seven years, as in ancient Israel,'” by abolishing
the practice of “lending on the (security of the) body” as in ancient Athens,'**
by reducing the indebtedness of small farmers to large landowners in medieval
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Byzantium,'” or by allowing the reimbursement of the debt (and not just the

interest on the debt) through labor, as we saw with the rulings of Justinian the
Great and ‘Umar I1. In the case of self-selling, the state sought either to enforce
bans on the practice or to encourage a philanthropic response from religious

190 That it was in the interest of states to limit debt slavery is argued by Alain Testart, “The Extent
and Significance of Debt Slavery,” Revue frangaise de sociologie 43 (2002): 173-204.

12 Pre-modern states had the means to acquire slaves by capture or purchase for large-scale mil-

itary and economic projects (see n. 9 above for agricultural slaves in Islam), which was a less

contentious option than cajoling its free citizenry. Many made occasional resort to forced labor

of their subjects, but, in the early Islamic case at least, this was time-limited and remunerated

(Sijpesteijn, Shaping, 180), and so did not compromise the free status of those so coopted.

See the quote from the code of Hammurabi above and n. 97 above.

Edward Harris, “Did Solon Abolish Debt-Bondage?” The Classical Quarterly 52 (2002): 415-

30.

Daphne Papadatou, “Antichresis in Byzantine Law;” Revue des études byzantines 66 (2008): 209—

20, who points to a number of legal measures, such as limiting rates of interest, blocking trans-

fers of land from debtors to creditors, abolishing paramoné arrangements in cases of default. The

aim seems to have been to prevent large landowners swallowing up the land of small farmers.
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institutions or wealthy individuals. King Charles the Bald (d. 877 CE), for
example, urged those who could afford it to buy impoverished self-sellers as
an act of charity, and later, after they had performed some tasks, to release
them: “and if someone says that he does not want to pay for a free man in a
time of famine or for another necessity unless he gets to keep him as a slave
forever, let him heed what the Lord tells him through his apostle: ‘He who has
the wealth of the world, and sees his brother is in need, and shuts up his bowels
of compassion from him, the love of God dwells not in hin’ (I John 3.17)1%
In general terms, it is clear that in the medieval European and Middle
Eastern worlds debt bondage and the sale of self and family became gradu-
ally more and more restricted. Allowing extra time for the payment of debts
features in the Qur’an and in most of the “Germanic” law codes. Creditors’
recourse to the body of the defaulting debtor through sale or labor became
increasingly curtailed in favor of distraint on the property of the debtor
and use of imprisonment to pressure the family and friends of the debtor
to contribute. There are three possible explanations for this shift across
the whole of the post-Roman East and West: the emphasis of Christianity
and Islam on charity and debt-forgiveness, the influence of Germanic and
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Arabian tribal law,'”” or the increased power of the early Carolingian and

Abbasid Empires, which were able to exert greater judicial oversight of such
matters as the maintenance of personal freedom and the regulation of debt
collection. I suspect that the latter is the most important factor, but more
research would need to be done before reaching any firm conclusions.'®®
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