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Moving Children through Private International
Law: Institutions and the Enactment of Ethics

Sonja van Wichelen

This article examines how the Hague Convention on the Protection of Chil-
dren and Co-operation in Respect of Intercountry Adoption (Hague Adoption
Convention) plays a central role in justifying the institution of legal adoption.
The Hague Adoption Convention has often been regarded as a response to
the challenges that the “global situation” brings to adoption practice. Based on
private international law, the agreement contains protocols and norms to
ensure the protection of the child in intercountry adoption. In the article, I
propose that the Hague Convention can be understood as a “transparency
device”; a complex assemblage working in pursuit of global “good gover-
nance.” The device, however, also operates as justification within the institu-
tional domain, allowing adoption agencies to make distinctions between
legitimate and illegitimate adoptions. Idemonstrate how the logic of transpar-
ency disguises as much as it promises to reveal. While the doctrine’s aim is to
validate adoptability and combat trafficking, it also helps to mainstream Euro-
American adoption knowledge to other parts of the world.

Moving Children Through Private International Law:
Institutions and the Enactment of Ethics

The world of international adoption today is undergoing pro-
found changes. Adoption advocates speak of a state of crisis. Since
2004, the number of international adoptions has dropped dramati-
cally. A global decrease was evidenced by at least 50 percent in 2011
since figures in 2004 (Selman 2009, 2012), and the numbers keep
falling worldwide. Yet the shortage of adoptable children in so-called
“sending countries”—those nations sending children away for inter-
national adoption—have not diminished the demand for children in
“receiving countries”—those states to which the children are sent to
be adopted by prospective parents. The continued demand has put
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672 Moving Children through Private International Law

severe pressure on institutions that facilitate international adoptions.
Some argue that the situation has elicited or aggravated corrupt
practices, child buying, and child trafficking in the major sending
countries, such as China, Russia, and Guatemala (Smolin 2006,
2010; Graft 2008). Across these institutions, internal and public
debates are taking place to devise the best ways to manage these
new challenges.

One of the principal interrogations in these debates is how the
current practice of international adoption relates to the applica-
tion of the Hague Convention on the Protection of Children and
Co-operation in Respect of Intercountry Adoption (hereafter,
Hague Adoption Convention), a Convention established in 1993
that is geared toward regulating cross-border adoptions. Legal
scholarship on adoption has labored over this problem by gauging
the original goals and intentions of the Convention, by assessing
how well countries implement its principles and dlrectlves and by
scrutinizing the effectiveness of the instrument." While some
argue that the Hague Adoption Convention closes opportunities
for adoption and can be regarded as one of the major instigators
of the recent decline (Bartholet 2007:154; Clemetson 2007),
others contend that the decline was precipitated more directly by
local measures, independent of the Hague system (Smolin 2010:
465). On the whole, the literature has focused primarily on the
regulatory aspects of the Hague Adoption Convention. Within
this framework, commentators may critique the language, imple-
mentation, or adaptation of the Convention in local, organiza-
tional, or governmental settings. The solutions they suggest often
remain within the realm of law, proposing more regulation or
proffering institutional “best practices.” Crucial questions, how-
ever, remain: in what way is the Convention enacted in daily prac-
tice? How do institutions—including their actors, experts, and
stakeholders—make use of or implicate the Hague Adoption Con-
vention in their day-to-day operations?

In this article, I examine the uses of the Hague Adoption
Convention in institutional practices that must contend with
reproductive desires, on the one hand, and humanitarian inten-
tions, on the other. I discuss the fundamental issues of practice
and ethics, and describe the tension between enabling adoption
and policing the commodification of children. Sociolegal scholar-
ship on adoption, or reproductive technologies more broadly,
focused on this tension, bringing ethics to bear on commodity
thinking (Ertman 2003; Goodwin 2010; Yngvesson 2002). Draw-
ing from theories in economic sociology, legal anthropology, and

! See, for instance, Bartholet 2007; Smolin 2006, 2010, and 2015; Dillon 2003,
2008; and Tobin 2014.
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science and technology studies, I extend these studies to focus
particularly on how the Convention and its artifacts (such as
forms, guidelines, and “best practice” guides) are enacted by insti-
tutions and what the consequences of such enactments are.

Enactment is a key term in science and technology studies
(Lien and Law 2011; Mol 2002; Strathern 2005; Woolgar and
Lezaun 2013) and is aimed at bypassing investigations of repre-
sentation. In looking at how a legal technology—such as the
Hague Adoption Convention—is enacted, I'm not concerned with
how it has been represented, which would involve epistemological
questions aimed at uncovering a more truthful world outside of
representation. Instead, enactment privileges an analysis of how
objects—in this case, the Convention and its artifacts—are per-
formed in practice, describing how worlds come about—or are
achieved. A focus on enactment is more concerned with ontology
rather than epistemology and I am particularly interested in how
the Convention comes to be stabilized (albeit strongly or weakly)
in institutional practice. I argue, along with Woolgar and Lezaun
(2013: 332), that its stabilizations are achieved “in virtue of its
articulation as part of the structure of the moral order of which it
is part.” Enactments, then, have normative effects and I will dem-
onstrate that a focus on enactment highlights the Convention’s
function as a legal technology of global governance in which poli-
tics is obscured by a depoliticized practice of ethics.

The first half of the article provides a context to the Hague
Adoption Convention by discussing its purpose, history, and
implementation. I focus on a central discrepancy in the multi-
dimensional component of the Convention: the core principle of
subsidiarity.2 In my reflections on this context, I turn to criticize a
central notion underlying Karl Polanyi’s (2001[1944]) socioeco-
nomic theory, namely, the “double movement.” The first of this
double movement involves the expansion of a capitalist market to
the point where abuses are committed, and the second involves a
countermovement when social protections are put in place to
combat the abuses. The Hague Adoption Convention can be seen
as responding to the tribulations of “marketization,” that is, the
abuses that arose from the market mechanisms underlying adop-
tion practices in a globalized world and, as such, can be

? According to the Hague Adoption Convention, subsidiarity is defined as follows:
“‘Subsidiarity’ in the Convention means that Contracting States recognize that a child
should be raised by his or her birth family or extended family whenever possible. If that
is not possible or practicable, other forms of permanent care in the State of origin should
be considered. Only after due consideration has been given to national solutions should
intercountry adoption be considered, and then only if it is in the child’s best interests. As
a general rule, institutional care should be considered as a last resort for a child in need
of a family.” See https://assets.hcch.net/upload/outline33e.pdf.

Downloaded from https://www.cambridge.org/core. 27 Dec 2024 at 12:50:05, subject to the Cambridge Core terms of use.


https://assets.hcch.net/upload/outline33e.pdf
https://www.cambridge.org/core

674  Moving Children through Private International Law

considered as a countermovement. However, I demonstrate that
the double movement is embedded within the Hague Adoption
Convention itself. The treaty functions, on the one hand, as an
enabling force, intended to allow adoption to take place within a
streamlined conception of global governance. The restructuring
of legal matters pertaining to adoptability, accreditation, and citizen-
ship is supposed to make adoption processes in the sending and
receiving countries more compatible, and therefore more expedient.
On the other hand, the Convention’s reliance on public international
law makes cross-border adoption a restrictive practice, one that has
to undergo numerous protection measures in order to comply with
the ethical principles of human rights. The section probes this double
movement within a countermovement.

In the second half of the article, I focus on the enactment of
the Hague Adoption Convention in institutional practice. Here,
I refer to my ethnographic material collected from United States
and Dutch adoption institutions and describe how the notion of
transparency is core to how institutions implicate the Hague
Adoption Convention in their day-to-day operations. I argue that
the Hague Adoption Convention can be approached as a “trans-
parency device” (Harvey, Reeves, & Ruppert 2013), that is, a
complex assemblage working in pursuit of global reproductive
governance. From the perspective of science and technology
studies, a device sets out to configure capacity and performs
aspects of knowledge and expertise (Muniesa, Millo, & Callon
2007). In the context of the Hague Adoption Convention, the
transparency device functions as a technical instrument that con-
figures adoption capacity through the performance of knowl-
edge and expertise on what are considered virtuous transparent
practices. I discuss the differences between European and American
understandings of transparency in enacting the Convention and
explain that these differences illuminate the tension inherent in
how the device is used. Ultimately, I argue that the transparency
device helps to keep the double movement in check: while the
Convention legitimizes cross-border adoption through its emphasis
on protection, transparency facilitates an ordered global adoption
system by making legal adoption compatible across borders.

In the final part of the article, I argue that humanitarianism
as an “internationalist” ideology combined with transparency as a
device depoliticizes international adoption. While the debate on
international adoption necessarily treads on the postcolonial ques-
tion whether it serves wealthy childless couples in the North at
the cost of birth families in the South, my point is of another
postcolonial nature, namely, that only a certain kind of kinship
knowledge becomes known through international law, screening
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out other kinds. The problem of such filtering cannot be addressed
merely by making the process of international adoption transpar-
ent. Instead, it demands a political response and a global debate
about how we can honor, respect, and legally work with different
kinds of kinship knowledge in a transnational space.

My article is based on empirical research conducted across a
period of 5 years, from 2007 to 2012, which made use of ethno-
graphic methods, in-depth interviews, and document analysis. I
visited a number of adoption agencies in the Unites States and the
Netherlands. In one Dutch agency, I spent 5 months doing field-
work (for a total of 160 hours between March 2008 and July
2008, with two return visits in December 2011 and September
2012). Data include ethnographic observations of meetings,
events, meetings between social workers and prospective parents,
meetings between social workers and medical practitioners, and
repeated interviews conducted with social workers, the manager,
and the three consecutive directors of the organization. I con-
ducted a total of 40 interviews in the Netherlands and 21 inter-
views in the United States with adoption professionals, including
directors, social workers, and representatives from central state
authorities, adoption medicine specialists, academic adoption
experts, critical adoption activists, and adult adoptees. Policy and
legal documents were analyzed from U.S. and European national
bodies, as well as from adoption agencies and international
bureaus regulating international adoption, which used the Hague
Convention for Intercountry Adoption and the United Nations
Convention on the Rights of the Child (UNCRCQ).

Context of Action

The Hague Conference on Private International Law (HccH)
is one of the world’s leading organizations for cross-border co-
operation and commercial matters. It is an intergovernmental
organization responsible for the regulation of private matters
across different jurisdictions. Established in 1892, it includes
today 75 states and the European Union. Over the years, it has
adopted numerous conventions that aim to harmonize conflict-
of-law situations. The status of children in cross-border settings
has been a primary focus: conventions in this area include
child abduction, maintenance obligations, and intercountry adop-
tion. More recently, HccH has been researching the possibility of
formulating a Hague Convention on International Surrogacy
Arrangements.

The Hague Adoption Convention was concluded on May 29,
1993 and entered into force on May 1, 1995. The agreement
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contains protocols and norms to ensure the protection of the child
in adoptions occurring between countries.” The Guide to Good Prac-
tice, volumes 1 and 2, published by the Permanent Bureau in 2008
and 2013, respectively, forms the practical guide to implementing
the principles of the Convention.

In 1990, the Dutch legal officer Hans van Loon wrote a key
discussion document that informed the creation of the Conven-
tion, acknowledging that, compared with intercountry adoptions
in the period following World War II, a new situation had
emerged.” Rather than war, children were now being abandoned
for structural reasons, that is, in response to socioeconomic con-
straints relating to poverty and unemployment, or to cultural and
religious constraints pertaining to stigmas attached to family plan-
ning and unwed mothers. At the same time, industrialized coun-
tries experienced increasing infertility, partly due to the influence
of Western feminism and the growing participation of women in
the workforce. Other significant trends in these countries were
the increasing use of birth control resulting in fewer unwanted
pregnancies, the growing acceptance of single mothers, and the
reorientation of domestic adoption to either permanent fostering
or open adoption, contributing to a significant decrease in the
number of children available for domestic adoption. This, in turn,
increased the demand for cross-border adoptions. As Van Loon
argued, using the language of economics, “A structural ‘supply’” of
children ‘available’ for adoption abroad in economically develop-
ing countries met with a structural ‘demand’ for such children in
economically advanced countries” (1990: 39). This situation led to
increasing abuses, such as child buying and child trafficking,
which, according to Van Loon, demanded as much attention as
the technical legal issues concerning which laws to apply in cross-
border situations.

The preparatory discussions informing the creation of the
Convention revolved around the need for global regulation and
the prevention of abuse in adoption matters, dealing specifically
with the civil issues they would entail rather than the criminal
aspects, which would be covered by international criminal law.

3 As I write this article, the Convention has been ratified by 96 states. France, Italy,
the Netherlands, Canada, and the Nordic countries were the first to ratify the Conven-
tion as receiving countries (1990s). Countries that send large numbers of adoptees, such
as South Korea, Nepal, and Russia have signed but not ratified the agreement. Moreover,
it was not until 2008 that the United States, the country receiving the highest number of
adoptees, finally ratified the Convention. Ratification means that the member state is
expected to apply the values and norms set out by the Convention to its international
adoption practices.

* This preliminary document was circulated to the members of the sixteenth meet-
ing, which led to the creation of the Convention. Historically, meetings for drawing up
regulations for international adoptions focused those occurring between European states.
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The drafters acknowledged that the proposed instrument should
go beyond matters of administration and include sociopolitical
enquires regarding social welfare, migration, and nationality.
The Hague Adoption Convention, therefore, became a multi-
dimensional instrument: at the same time that it is an instrument
for judicial and administrative cooperation, it is also a human
rights instrument (Van Loon 1990; see also Baker 2013:420). As a
private international law instrument, it works to eradicate so-
called “limping adoptions,” referring to weak or unrecognized
adoptions, in either states of origin or receiving states, which can
leave children stateless or without formal legal parentage. The
Hague Adoption Convention can also be qualified as a human
rights instrument, for it incorporates and complements the princi-
ples and norms of the UNCRC.”

In the following section, I focus on a central discrepancy
inherent in the multidimensional component of the Convention,
which T argue functions as a necessary factor in making a legal
adoption compatible across borders. It concerns the principle of
subsidiarity and the related matter of full and simple adoptions.
Although other problems can be found in the Convention, I chose
to emphasize the topic of subsidiarity, since it constituted a core
issue debated during the negotiations behind the Convention and
it continues to figure prominently in contemporary practice. I
then discuss how we can understand this discrepancy in a broader
perspective, taking into account socioeconomic approaches and
perspectives from political economy.

Principle of Subsidiarity

The United Nations Convention on the Rights of the Child
(CRC) significantly informed the language and formulas of the
Hague Adoption Convention. A closer look at some of the shared
principles, however, reveals important differences between the Con-
vention and the CRC. One of the Convention’s core principles, for
instance, is the principle of subsidiarity. Subsidiarity means that, at all
times, preference should be given to local solutions for a child’s care
before resorting to international adoption. Articulated in Article
21, the CRC understands subsidiarity as the following:

Recognize that inter-country adoption may be considered as an
alternative means of child’s care, if the child cannot be placed in
a foster or an adoptive family or cannot in any suitable manner
be cared for in the child’s country of origin.

® The UNCRC was signed on November 20, 1989 and came into force on
September 2, 1990.
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For the Hague Adoption Convention, subsidiarity, as articulated
through the preamble, means the following:

Recognising that the child, for the full and harmonious develop-
ment of his or her personality, should grow up in a family environ-
ment, in an atmosphere of happiness, love and understanding,
Recognising that intercountry adoption may offer the advantage
of a permanent family to a child for whom a suitable family can-
not be found in his or her State of origin.

At first glance, the subsidiarity principle in the Hague Adop-
tion Convention seems to align with the CRC. But the precise
wording of the principle reveals that it contains a crucial dif-
ference: while the Hague Convention emphasizes “family,” the
CRC stresses “care.” In the latter, the CRC widens the oppor-
tunities for children to be cared for in local arrangements
before international adoption (which can be interpreted as
including foster care, group homes, and institutional care),
defined by the CRC as a transnational alternative form of care.
By focusing on “family,” however, the Convention limits this
opportunity. Although the principle of subsidiarity is not
clearly defined in the Convention itself, the guides are more
explicit in their language and, as I will demonstrate later in
the article, strongly suggest that permanent placements in families
are privileged over alternative forms of care. In practice, this
means that children can be put up for intercountry adoption
as soon as it is established that they cannot be placed through
domestic adoption.

Chad Turner (2016) describes the discussions on subsidiar-
ity among member states preceding the drafting of the
document. Drafters made a fundamental shift from the CRC’s
emphasis of adoption as “care” to the Hague Convention’s
final emphasis on permanent families. Although consensus was
reached on the wording, member states from the non-Western
and developing countries had suggested different wordings
and had criticized the drafters for not adequately adhering to
the CRC. Egypt, for instance, was especially critical to the direc-
tion that the drafters were taking the document. The delegate
insisted that Kefala—an Islamic form of fostering—be included
in the document as an alternative form of care (Turner
2016:105). Moreover, this delegate accused the drafters of dis-
regarding the CRC by not providing provisions that would
consider the children’s nationality, culture, or religion. Such
clauses of cultural diversity are encompassed by the CRC and
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are central to the African Charter on the Rights and Welfare of
the Child.°

The practice of international adoption today still engages with
these very same discrepancies around subsidiarity. Studies on
child circulation in South America (Fonseca 2002; Leinaweaver
2008), practices of kefala in Islamic countries (Bargach 2002;
Malingreau 2014), and fosterage systems in Africa (Bowie 2004;
Notermans 2004) illustrate the myriad forms of alternative child care
practices in local settings, revealing the difficulties of streamlining the
system according to some supposedly shared idea of child adoption.
Local practices in sending countries more often than not practice dif-
ferent forms of care that do not align with requirements of perma-
nency set out by the Convention. What often happens in adoption
practice is that the principles of subsidiarity are met according to the
Hague Adoption Convention when they would not have been met
according to the requirements of the CRC.

Making Adoption Compatible

The debate on subsidiarity has been entangled with the discus-
sions on what are known as “simple” and “full” adoptions. Simple
adoptions do not terminate the original parent—child relationship;
instead, a new parent—child relationship is established on top of
it. Full adoptions, by contrast, completely terminate the preexisting
filial relationship.

During negotiations for the Hague Convention, the drafters
considered simple adoptions to be problematic and sought ways
to address them in order to make adoption compatible across bor-
ders. In his discussion paper, Van Loon describes how developing
countries in Latin America, Asia, and Africa mostly facilitate simple
adoptions rather than full adoptions (this is pertaining to incountry
adoption). Citing anthropological research, he writes that “in many
small scale societies adoption is between relatives; it is not always
permanent although this may be the intention at the time of adop-
tion; it does not involve cutting of ties with the birth parents; and
may involve continuing or additional inheritance and successional
rights” (1990:34).” He acknowledges the challenges that these

5 Article 4, 5, 8, 14, and 29 of the CRC all refer to forms of alternative care in con-
junction with ethnic, religious, cultural, and linguistic contexts. Article 29, for instance,
stipulates that the education of the child should include (among other things) “respect
for the child’s parents, his or her own cultural identity, language and values, for the
national values of the country in which the child is living, the country from which he or
she may originate, and for civilizations different from his or her own.” The African Char-
ter on the Rights and Welfare of the Child was established to complement the CRC by
including the distinctive sociocultural and economic realities of Africa, for instance,
including a special reference to the care of children by extended families.

7 Here, Van Loon references the work of Maev O’Collins 1984.

Downloaded from https://www.cambridge.org/core. 27 Dec 2024 at 12:50:05, subject to the Cambridge Core terms of use.


https://www.cambridge.org/core

680 Moving Children through Private International Law

situations can bring to receiving states when a child is adopted by a
person or couple in a state that may only have the capacity to
accept full adoption (like the United States). In other words, the
relativity of adoption in the Global South can pose a problem to
the narrower idea of full adoption in the Global North.

Van Loon also acknowledges that legal arrangements around
adoptive parenthood are changing in the Global North, leading to
more openness and the involvement of birthparents and the origi-
nal biological families in children’s lives after adoption. Indeed,
during the 1990s—and even more so in the decades thereafter—
the increase of stepparent families due to rising divorces, the grow-
ing practice around reproductive technologies, and the emergence
of LGBTIQ families have all led to the expanding formation of
blended and “recombinant” (Strathern 2005:26) families. Some of
these arrangements are legally recognized through existing and
new adoption laws. France, for instance, revived an existing law in
“simple adoption” from its Civil Code of 1804 to address contem-
porary legal provisions in stepparent arrangements. While rela-
tively unknown to the general community (including scholars),
simple adoptions are now the most common form in France, hav-
ing surpassed full adoptions since the 1990s (Mignot and Hamilton
2015: 525; Perreau 2014), though this applies only to domestic
adoptions. In addition, the expanding emphasis on open adoptions
within more and more countries (including the United States,
Australia, and the European states) is challenging the closed nature
of full adoptions that hitherto have been the norm in the Global
North (Smolin 2015: 29). While discussions are ongoing on how to
implement these changes in law, institutions in some countries have
already adopted multifaceted forms of open adoption in their daily
practice.

Despite alternative forms of adoption in the Global South and
the Global North, the 1993 Hague Adoption Convention works
toward the achievement of permanent and full adoptions in cross-
border arrangements. As worded in Article 2, line 2 of the Con-
vention, “The Convention covers only adoptions which create a
permanent parent—child relationship.” Drafters of the convention
marshaled evidence from research in psychology and child devel-
opment that claimed that permanent adoptions achieve more sta-
bility for the child and were hence in the child’s best interest.
Nonetheless, as Van Loon predicted, “The general ‘relativity’ of
adoption in the Third World may pose special problems of a
transcultural nature in the context of intercountry adoptions”
(1990:209). This meant that concrete steps were necessary in
practice to make adoption compatible with the proposed system.

The subsequent publication of the two volumes of the Guide to
Good Practice indicates how this problem has been handled since
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the establishment of the Convention. These guides, drawn up in
2008 and 2013, were published by the Permanent Bureau of the
HCCH with the aim of assisting the central authorities and contra-
cting states that are responsible for applying the conventions, and
to assist practitioners (judges, lawyers, notaries, social workers,
etc.) working with the Convention.” The first guide explains, for
instance, how the Convention includes a nondiscrimination clause
in which “the child’s rights resulting from the adoption should be
equivalent to those resulting from a similar adoption made under
national law in the receiving State”.” Although formally the Con-
vention applies to both simple and full adoptions, the guides give
room to transform them into full adoptions:

In order to enable the receiving State to “upgrade” a simple adop-
tion to a full adoption, Article 27 of the Convention provides the
possibility of converting a simple adoption into a full adoption. But
since the simple adoption does not lead to severing the links with
the birth parents, this is only possible under the condition that
those parents, if they have not already done so, give their permis-
sion to the full adoption (see Art. 27(1) b)). In the case of a conver-
sion under Article 27, the newly created full adoption will replace
the original simple adoption, and, if certified in accordance with
Article 23, will be recognized in all Contracting States.'”

On the surface, like many documents of this genre, the language is
slippery. The Convention is cautiously expressed (using terms such
as “permissions” or “possibilities”), which seems intended to cover
earlier concerns expressed by Van Loon and others, but also to foil
a clear reading."' The guide’s suggestion of an “upgrade” hints at
the opportunity to transform simple into full adoptions. In practice,
this is exactly what is happening. The transformation of simple
adoptions to full ones is an attempt to make adoption compatible in
a global regulatory system. Such conversions are not entirely inno-
cent. Active conversions contribute to facilitating a distinct form of
legal adoption.

Anthropological research from different contexts throughout
the world demonstrates that there are many ways of organizing fam-
ily and alternative forms of adoption (Bargach 2002; Bowie 2004;

8 See the publications entitled, “The Implementation and Operation of the 1993
Intercountry Adoption Convention: Guide to Good Practice” (HCCH Publications,
2008), and “Accreditation and Adoption Accredited Bodies: General Principles and Guide
to Good Practice No 2” (HCCH Publications, 2013).

9 Point 56 of the Guide lo Good Practice, volume 1 (2008) referring to Article 26(2) of
the 1993 Hague Convention; see also point 494.

10 Gee point 560, Guide to Good Practice, volume 1 (2008).
"I Many thanks to my editor Catherine V. Howard for suggesting this point.
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Fonseca 2002; Fonseca, Marre & San Roman 2015; Leinaweaver
2008; Malingreau 2014; Notermans 2004). In her research on fam-
ily practices and values among Brazilian favelas, Claudia Fonseca
(2004), for instance, demonstrates how since colonial times, a form
of informal fosterage was common among working-class populations
in Brazil. Here, children lived with extended family chosen by their
birth mothers and rarely involved cutting off the original ties with
birthparents. Following ideologies that deemed pitiful the kinds of
kin arrangements existing among these communities, the state and
its adoption laws intervened in these practices and followed the
dynamic of what Shellee Colen has termed “stratified reproduction”
(1995). Favela residents are on the bottom side of this stratification
process, surrendering their children without fully realizing the legali-
ties implicated by adoption, while middle-class Spanish parents and
adoptive parents from the Global North are enabled in their repro-
ductive desires.

In the context of Brazil, full adoptions were introduced to eradi-
cate “direct adoptions,” (adoptions arranged directly between adop-
tive parents and birth mothers), which were considered by the elite
to be prone to abuse. According to Fonseca (2009), however, full
adoptions brought benefits to middle-class adoptive parents in and
outside of Brazil at the expense of poor birthparents. Moreover, in
its combat against abuse and commodification, the Hague Adoption
Convention allowed no contact between birthparents and adoptive
parents before adoption, which was contrary to the practices of child
circulation.'? Here, transnational institutional rules aligned
the “best interest of the child” with “no contact,” which in the Brazil-
ian context led to the suppression of the already restricted forms of
agency that birth mothers have had in the past (Fonseca
2009:28-30). Such practices raise the troubling prospect that the
Convention and its guidelines, although intended to offer safe-
guards and protection against abuse, also obscure local dimensions
of adoption and transform the meaning of child adoption as it
moves into the international sphere.

It is the “multidimensional” aspect of the Convention that gen-
erates friction and imbalance in its attempt to making compatible
dissenting understandings of adoption. As an enabling instrument,
it cannot avoid overriding some of its protective measures. The shift
to “permanent family” from “care” and the preference of full over
simple adoptions reveal the implicit predilection of Euro-American

'% Article 29 of the Convention stipulates: “There shall be no contact between the
prospective adoptive parents and the child’s parents or any other person who has care
for the child until the requirements of Article 4, subparagraphs a)—c), and Article 5, sub-
paragraph a), have been met, unless the adoption takes place within a family or unless
the contact is in compliance with the conditions established by the competent authority of
the State of origin.”
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kinship knowledge in the restructuring of legalities around cross-
border adoption. It holds the naturalized assumption that the family
unit is made up of the nuclear unit, encompassing a maximum of
two legal parents.

Double Movements: Enabling and Restricting Adoption

The 1993 Hague Adoption Convention has often been reg-
arded as a response to the challenges that the global situation has
brought to adoption practice. The solutions that worked for the
cross-border adoptions of children orphaned by World War II
were tailored to deal primarily with adoptions within Europe.'’
However, from the 1960s onward, such solutions could not cope
with the steady increase in cross-border adoptions of children
mainly from developing countries brought to welfare states in
Europe, North America, and the Antipodes.'* Complex legal situa-
tions emerged from these transnational child migrations, prompt-
ing questions about which laws should be followed and what rules
should be put in place for the process to be more orderly. The situ-
ation represented a pressing “conflict of law” that required transna-
tional legal measures. Furthermore, public debate in the 1970s and
1980s raised concerns over the expanding practices of child traf-
ficking. Discussions during the drafting of the 1993 Hague Adop-
tion Convention held these views in tension. While efforts to
formulate a working treaty were intended to facilitate and enable
the practice of intercountry adoption, they also sought to implant
safeguards to protect child from trafficking and being bought and
sold as if they were commodities.

In The Great Transformation, Karl Polanyi (2001[1944]) pro-
posed the model of a “double movement” to designate the ways
in which capitalism treats all exchange as commodity exchange
(the first movement), and the ensuing ways in which society
responds to such an unparalleled process of “marketization” (the
second movement). It does so, not in a grand movement and
countermovement, but in a series of successive waves, informed

'» The Hague Convention did put in place an earlier convention, the “1965 Hague
Adoption Convention,” that regulated cross-border adoption within Europe. Similarly, a
multilateral agreement, called the “Inter-American Convention on Conflict of Laws Con-
cerning the Adoption of Minors,” which was signed in 1984, regulated cross-border
adoption between states in the Americas. The 1993 Hague Adoption Convention aspired
to be a global instrument in private international law, complementing or replacing
regional agreements.

" The discussions preceding the 1993 Hague Adoption Convention did not tackle
the translatability of domestic adoptions to other countries or the adoption of children of
adoptive parents with different nationalities. Instead, it specifically targeted the migration
of children from the Global South to the Global North for the purposes of adoption (for
a discussion, see Van Loon 1990).
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by a cyclicality of actions. However, not all forms of exchange can
be successfully transformed to commodities. Polanyi refers to
land, labor, and capital as being forms of “fictitious commodities,”
since they are not intended to be traded in the marketplace. Chil-
dren, commodified as either labor or capital, fall directly into this
category. From a Polanyian perspective, an adoption “market,” left
to its own devices, distorts the idea of humanity in profound ways,
leading to the exploitation and harm of children. Unregulated, the
circulation of children across borders has been prone to abuse that
commodifies them. The Hague Adoption Convention may be
viewed as a response to the chaotic expansion of adoption markets,
the type of countermovement that Polanyi refers to as the “self-
protection of society.” By signing and ratifying the conventions,
states enforce transnational regulation to protect themselves against
the instabilities of the market (Burawoy 2003; Guthman 2007).
However, what I will argue in the next sections is that Polanyi’s
model is insufficient for explaining the kind of transnational treaty
that the Hague Adoption Convention is.

Following the nature of the Convention as a private interna-
tional law instrument, which objectives have always been on the
enabling rather disciplining capacities (Muir Watt 2011: 354) but
coupled with the more normative dimensions from human rights
discourse, I propose approaching the Hague Adoption Conven-
tion as a double movement within a countermovement. On the
one hand, the Hague Adoption Convention has facilitated adop-
tion markets, and legitimated adoption’s place in a global repro-
ductive economy.'” On the other hand, it has also functioned as a
protective instrument, one that safeguards children from abuses
such as trafficking and buying.

Figures indicate that the number of cross-border adoptions
worldwide increased by 42 percent between 1998 and 2004
(Selman 2009:578). For the United States, the rise in adoptions of
children from other countries between 1993 and 2004 was due
almost exclusively to children coming from China, Russia, and
Guatemala. According to Smolin, the rise of these three countries
cannot be credited to the Convention, since the rise in China
predated the ratification of the Convention in 2005, Russia never
ratified the Convention, and Guatemala experienced a dubious
accession process in 2002 and only started to enforce implementa-
tion in 2008. While I am not in disagreement with Smolin, my
focus is not on sending countries or their formal adherence to the
Convention. Rather, I concentrate on the receiving states and

' This was especially true in the 1990s, when certain sending countries, especially
China, cooperated well with the bureaucratic structures of the Hague Convention, mak-
ing it easier for Chinese children to be adopted internationally.
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examine how the Hague Adoption Convention—as a legal instru-
ment of governance—has contributed to the rise and fall of inter-
country adoption by legitimating or delegitimating international
adoption practices.

Context in Action

At the time of my empirical research in the US and the Neth-
erlands between 2007 and 2012, American and Dutch perspec-
tives on the Hague Adoption Convention differed notably.
Similarly, opinions and practice also varied considerably among
adoption organizations within each country. My ethnographic
data and interviews conducted with adoption professionals in the
Unites States showed that the enforcement of the Convention in
2008 presented major challenges to many agencies, since the
implementation rules constituted a substantial change from ear-
lier practices. Whereas international adoption practices in the
past were primarily guided by state laws, with agencies formulat-
ing more specific guidelines, they were now directed by national
rules devised to conform to international law. For the first time,
agencies had to be accredited by a centralized authority at the
federal level and report their services and activities on a regular
basis. The final national rules were introduced in 2006 and it
was expected that agencies would comply with these rules before
the Hague Adoption Convention would be implemented in
2008. National requirements included minimal educational
degrees of supervising staff in agencies, minimal insurance obli-
gations to mitigate liability, and training and education for pro-
spective parents (Bailey 2009). When I conducted my interviews
during this time, informants indicated that some agencies were
unable to comply with these new rules and ceased to exist, some
struggled significantly to implement the new guidelines, and
others reported having little trouble, since their agency already
complied with such principles.

The situation in the Netherlands was somewhat different.
The Hague Adoption Convention has a unique place in the
Netherlands: not only is the Permanent Bureau of the Hague
Conference located in the Netherlands, but this is where the
Convention was drafted and its chief promoters were Dutch law-
yers, one being Hans van Loon, who wrote the key 1990 docu-
ment used in creating the Convention. The Netherlands is also
the country where the organization Euradopt was founded in
1993. This European organization aims to establish common eth-
ical rules, promote cooperation between governments and adop-
tion organizations, and improve legislation among European

Downloaded from https://www.cambridge.org/core. 27 Dec 2024 at 12:50:05, subject to the Cambridge Core terms of use.


https://www.cambridge.org/core

686 Moving Children through Private International Law

countries.'® In contrast to the United States, the Netherlands
was an early adopter of the Hague Convention. It signed the
Convention in 1993, and ratified and enforced it in 1998. Agencies
are now called “licensed operators” (vergunninghouders) and are
accredited by the Dutch state. They collaborate with regional child
welfare organizations (which are responsible for screening adoptive
parents) and the Department of Justice (which is responsible for
authorizing applicants). Staff in Dutch agencies with whom I spoke
tended to be critical of U.S. agencies. In their experience, the
United States often had a monopoly over children from sending
countries; their adoption numbers were higher and their donation
sums much greater than their European counterparts. Dutch
agency staff often referred to their long history of working
according to the principles set out by the Hague Adoption Conven-
tion. At the same time, staff at some agencies distanced themselves
from other Dutch agencies, criticizing them for not complying as
closely to the Convention’s principles as they themselves did.
Despite the differences, adoption agencies in both receiving
states, whether private, state regulated, or somewhere in between,
were all increasingly subjected to expectations set out by the
Hague Adoption Convention. The Convention became the ulti-
mate justification for complying with ethical standards. In both
countries, it was generally assumed that, if an agency complied with
“the Hague,” then the institution and the adoptions it arranged
were legitimate. The phrase “we comply with the Hague” became
synonymous with ethical practice and was integral to the enactment
of the Convention by institutions. When I probed deeper into the
naturalization of the justification “complying with the Hague,” it
became evident that the idea of “transparency” was central to how
institutions understood the ethical dimensions of the Convention.
In the following sections, I look more closely at the enactment of
transparency by first examining how social workers in agencies
used and framed the Hague Adoption Convention in their discus-
sions on ethical practice. Second, I describe the tendency by social
workers in the United States to contrast transparency with bureau-
cracy when explaining their view that the Convention was stifling
rather than enabling adoptions. Third, I look at the inclination of
European counterparts—in particular, the Dutch—to consider the
Convention as not being transparent enough. Fourth, I describe
the debate around adoption capacity and examine the source of
the Convention’s legitimacy beyond its formal structures. Finally,

'® This association presently has member organizations in Austria, Belgium, Den-
mark, Finland, France, Germany, Iceland, Italy, Luxembourg, The Netherlands, Norway,
Spain, Sweden, and United Kingdom. Agencies aligned with Euradopt meet once every 2
years and discuss pertinent matters of adoption practices.
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I reflect theoretically on the notion of transparency and argue that
the modern enactment of transparency obliterates sociocultural
and political complexities inherent in international adoption.

The Hague as Transparency Device

When I would ask adoption professionals in the United States
and the Netherlands what “complying with the Hague” meant to
them, they often said it referred to making their daily operations
as transparent as possible. Transparency was a term mentioned
for a variety of matters, ranging from costs and fees to communi-
cation and legal processes. The first Guide to Good Practice (2008)
said the following about transparency:

One of the best protections against misuse of a system and
exploitation of children is transparency. Laws, regulations, poli-
cies, fees and processes should be clearly defined, and clearly
communicated to all who use the system. This transparency
enables users to see what protections are in place and to identify
where actual or potential abuse of the system may occur."”

The most obvious apphcatlon of the principle of transparency lies
in the clarity and openness in the communication of costs involved
in the adoption process. This can refer to agency costs, including
application fees, expenses for mediation, documentation, and
legal matters, costs for home studies and screenings, translation,
and travel. Transparency of costs also refers to the rules and ethi-
cal guidelines involving donations to an orphanage, financial rela-
tions between aid and adoption services, and the distribution and
rationalization of monetary assistance to humanitarian and child
welfare projects in sending countries. In the field of adoption, the
imperative of transparency also applies to the disclosure of infor-
mation, including data about the past and present practices of
agencies, orphanages, and their facilitators.

I would argue that the Hague Adoption Convention functions
as seal of ethical approval and can be approached as what Harvey,
Reeves, and Ruppert (2013) term a “transparency device.” Such
devices are complex assemblages working in pursuit of global—in
this case reproductive—governance. Transparency works as a reac-
tive apparatus. By making visible “laws, regulations, policies, fees,
and processes,” transparency devices are “purposeful apparatuses
devised to enact transparency and provide a space of moral cer-
tainty about what constitutes good governance or harmonious
social relations” (Harvey, Reeves, & Ruppert 2013:295, 299). In the

17 See Guide to Good Practice, volume 1 (2008) 3.6, note 134.
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case of international adoption, transparency represents a promise
to deliver some form of certainty to the adoption process and to
combat corruption and abuse in the system.

In adoption, people, such as social workers, adoptive parents,
representatives of central authorities, orphanage directors, lawyers,
translators, mediators, medical practitioners, as well as artifacts,
such as legal documents, referral photos, video material, data sys-
tems, and software, all facilitate matching and thus become impli-
cated by and constitutive of the transparency device. As Harvey
and colleagues argue, these devices are vital for negotiating state—
subject relations, although the state is often absent in enactments of
transparency:

[IIn the end, it is not the vows, character or commitments of
humans but the transparency of their actions that matters and
convinces. Indeed it is the very technicality of the devices—of all
their material and social technologies—that make moral cer-
tainty a possibility.” (Harvey, Reeves, & Ruppert 2013:299)

In receiving states, accountability at the level of transparency dif-
fers among agencies and depends on a variety of factors. One
such factor I heard during fieldwork was whether or not an
agency was sufficiently funded, either by the state or, in the United
States, through private means, in order to fulfill its financial
reporting requirements. The well-funded and well-endowed agen-
cies were able to put in place enough professional people and
administrative infrastructures, which, they asserted, made them
more professionalized and led to more efficient practices of trans-
parency, including financial transparency and expedient reporting.
Smaller and volunteer-run agencies, meanwhile, struggled to meet
the administrative requirements of the Convention.

But transparency issues were even more deeply related to the
unpredictability of processes in sending countries. Transparency
represented a means for receiving states to manage this
unpredictability according to the Convention’s principles. One of
the core issues in transparency involved the management of pri-
vately arranged adoptions. Here, U.S. and European perspectives
differed significantly, which I will discuss next.

American Worries: Transparency Means Bureaucracy

Although the Hague Adoption Convention is critical of pri-
vately arranged adoptions—namely, arrangements made directly
between biological parents in one state and prospective adoptive
parents in another—such arrangements are not forbidden. Private
adoptions fall within the scope of the Convention, although they
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are subjected to requirements resembling those for agency-led
adoptions. These requirements range from due consideration to
the possibilities of local placements, the counseling of biological
parents, the explicit consent of the birth mother (after giving birth),
and the suitability of adoptive parents. As such, they lose their pri-
vate character. The first Guide to Good Practice from 2008 states that:

[P]rivate adoptions arranged directly between birth parents and
adoptive parents come within the scope of the Convention if the
conditions [...] are present. This means that these adoptions
should comply with the Convention standards and require-
ments, but this is not possible without losing their “private”
nature. In other words, a purely private intercountrgl adoption
arrangement is not compatible with the Convention."

The Guide makes a distinction between “purely private adoptions”
and “independent adoptions,” with the latter used to refer to
those cases where adoption arrangements made privately by pro-
spective adopters are approved by their Central Authority or
accredited body.

Although “independent adoptions” occurred in many coun-
tries, the United States is particularly known to facilitate them,
since privately arranged adoptions were legal in some U.S. states.
Until recently, anyone in the United States could start an adoption
agency specializing in international adoption without accreditation
or licensing from the federal administration. This changed in
2008, when the United States ratified the Hague Adoption Con-
vention.'? For agencies, ratification meant that they had to
become accredited by the central authority, in this case, the Office
of Children’s Issues of the Bureau of Consular Affairs, part of the
Department of State. And while privately arranged adoptions
were commonplace before the implementation of the Convention,
such arrangements became subject to international legal control
that brought them under public scrutiny.

Members of denominational and other smaller volunteer-run
agencies in the United States saw the implementation of the Con-
vention as blocking the adoption process with more “red tape.”
They understood the necessity of recording and documenting
their actions but felt it hampered the expedient placement of chil-
dren with families. As one case worker explained to me,

It would have been a nicer world if we could all do it for the
right reasons and do it the right way without having to have the

18 See Guide to Good Practice, volume 1 (2008) Note 524.
!9 Note that the United States has yet to ratify the CRC.

Downloaded from https://www.cambridge.org/core. 27 Dec 2024 at 12:50:05, subject to the Cambridge Core terms of use.


https://www.cambridge.org/core

690 Moving Children through