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Abstract

Trilogues represent a decisive stage in the European Union (EU) legislative process and often settle
the substantive content of EU legislation. During trilogues, negotiations move fast and new solutions
are actively identified by the negotiators. The (lack of) transparency of trilogues has been repeatedly
criticised in recent years, yet the EU institutions have defended their “space to think”. Relying on a
set of interviews with trilogue participants, this paper mirrors the institutional practices in the final
stages of EU law-making against the requirements of openness in the EU Treaties, which aim to
strengthen “democracy by allowing citizens to scrutinize all the information which has formed
the basis of a legislative act”. The paper argues that, despite noble proclamations, the EU’s legislative
practices are characterised by institutional discretion and the lack enforcement of transparency
requirements. The paper describes how trilogues are conducted and how questions involving risk
management and technically complex issues are assessed in this process. Greater transparency
would also help to ensure that risks and alternatives are properly assessed and would thus contribute
to better-quality risk regulation in the EU.
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I. Introduction

Trilogues have taken over as the main forum for making legislative deals in the European
Union (EU). While unknown to the Treaties, the Court has described them as “an informal
tripartite meeting in which the representatives of the Parliament, the Council and the
Commission take part” with the aim of reaching “a prompt agreement on a set of amend-
ments”, which “must subsequently be approved by each of the three institutions in accor-
dance with their respective internal procedures”.1 During this phase, the EU democratic
process is in the hands of very few: the European Parliament rapporteur(s), the represen-
tatives of the Council Presidency and a few Commission officials or, more recently,
Commissioners.

During trilogues, negotiations move fast and new solutions are actively identified by the
negotiators. Their lack of transparency has been repeatedly criticised in recent years and
has led to both Court litigation and investigations by the European Ombudsman.2 However,
EU institutions have remained reluctant to increase the transparency of trilogues and
defend their “space to think” – this despite clear Treaty provisions that place the
Council and the European Parliament under an obligation to ensure the publication of

© The Author(s), 2022. Published by Cambridge University Press

1 Case T-710/14 Herbert Smith Freehills LLP v Council [2016] ECLI:EU:T:2016:494, para 56.
2 See, in particular, European Ombudsman strategic inquiry on the transparency of trilogues, Case OI/8/2015/
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the documents relating to the legislative procedures subject to Regulation 1049/2001 “in
such a way as to ensure the widest possible access to documents”.3 The Court has consis-
tently stressed that the principle of openness

guarantees, inter alia, that the administration enjoys greater legitimacy and is more
effective and more accountable to the citizen in a democratic system. By allowing
divergences between various points of view to be openly debated, it also contributes
to increasing those citizens’ confidence in those institutions.4

In this case law, the standard of legislative transparency is set high:

Openness in that respect contributes to strengthening democracy by allowing citizens
to scrutinize all the information which has formed the basis of a legislative act. The
possibility for citizens to find out the considerations underpinning legislative action is
a precondition for the effective exercise of their democratic rights.5

Regulation 1049/2001 on public access to documents held by the three institutions only
includes general provisions on legislative documents.6 Many of the key issues have been
addressed internally by the Parliament’s and the Council’s Rules of Procedure7 – at their
own discretion, which sets the level of transparency far below the level established by the
Court. The benefits of transparency remain contested in the literature, and in the EU insti-
tutions the fears about its effect on efficiency continue to dominate the mindset.8

Institutional practices and responses to Court findings are characterised by feet-dragging
and a lack of commitment to realising the Treaty ambitions of legislative transparency in
their daily activities.

In practice, much of the discussion on trilogue documents has focused on public access
to the “four-column document”. This is the only jointly drafted report of discussions that
tracks progress: “It is in effect the full ‘map’ of the informal, but decisive, trilogue negoti-
ation process.”9 It includes the initial Commission proposal, the Parliament’s position as
adopted in Committee and the Council position. In addition, a fourth column shows the
compromises suggested by any of the three institutions or considered as agreed to
between the negotiators.10 Four-column documents are drawn up in collaboration between
the Secretariats of the three institutions, which also fill them in as negotiations progress.11

3 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public
access to European Parliament, Council and Commission documents, OJ L 145, 31.5.2001, p 43, Preamble.

4 Most recently Case C-157/21 Poland v Parliament and Council [2022] ECLI:EU:C:2022:98, para 52.
5 Joined Cases C-39/05 P and C-52/05 P Sweden and Turco v Council [2008] ECLI:EU:C:2008:374, paras 45–46

(emphasis added).
6 See Council Regulation (EC) 1049/2001 of the European Parliament and of the Council of 30 May 2001 regard-

ing public access to European Parliament, Council, and Commission documents [2001] OJ L 145, Art 12(2).
7 Council Decision 2009/937, Rules of Procedure of the Council of the European Union; European Parliament,

“Rules of Procedure” (9th Parliamentary Term, 2021) <www.europarl.europa.eu/doceo/document/RULES-9-
2021-09-13_EN.pdf> (last accessed 21 March 2022).

8 The rich literature on transparency and the arguments against it are described and discussed in the
Introduction to P Leino-Sandberg, M Hillebrandt and I Koivisto (eds), (In)visible European Government: Critical
Approaches to Transparency as an Ideal and a Practice (UACES Contemporary European Studies; London,
Routledge forthcoming 2023). See also S Novak, “Invisible Practices: The Transparency Dilemma in EU
Institutions” in the same volume.

9 European Ombudsman, Decision of the European Ombudsman setting out proposals following her strategic
inquiry OI/8/2015/JAS concerning the transparency of Trilogues [2016] Case OI/8/2015/JAS, para 49.

10 European Commission, Opinion of the European Commission in the European Ombudsman’s own-initiative
inquiry OI/8/2015/JAS concerning transparency of Trilogues [2015].

11 ibid.
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Only the fourth column with comments and compromise solutions changes during the
negotiations.12 However, transparency in the final stages of EU law-making procedure
is also affected by the institutional practices of all three institutions involved in the legis-
lative process. There are various other ways in which trilogue transparency could be
improved,13 some of which have been discussed in the context of Ombudsman investiga-
tions, involving the publication of agendas and participants and communication about and
from meetings.

A trilogue is a political negotiation and therefore inevitably political in nature. Today, a
large part of the EU’s legislative activity takes place in scientifically and technically salient
areas where it tackles complex problems that seem to demand expert knowledge for their
resolution. The role of experts is important in EU legislative work. While experts are
involved in the preparation of Commission and Council positions, the expert capacity
of the European Parliament is limited and often compensated by input from interest rep-
resentatives. The proper role of experts and the impact of expertise in decision-making
processes are much-debated topics,14 while much less attention has been offered to
how the use of expertise is legally structured. Access to information about the conduct
of trilogues and the use of expertise in the final decisive stages of EU law-making illustrate
how all decision-making processes involving expertise are governed by legal rules and
informal practices and understandings, which affect what we know and do not know about
legislative compromises and their justifications. To the extent that legal and quasi-legal
mechanisms to make processes visible and hold decision-makers and the way they use
expertise to account exist, they are created by legal rules.

In this paper, I compare the existing legal rules on transparency with the institutional
practices reaching beyond the tripartite meeting, as well as with how positions are pre-
pared and communicated in the three institutions. Relying on a set of interviews with tri-
logue participants, the paper describes how trilogues are conducted and how questions of
technical knowledge are assessed in this process. My main frame of reference is trilogues
in the ordinary legislative procedure (Article 294 TFEU), but this decision-making format is
also frequently used for breaking ground in special legislative procedures. I use sixty-three
semi-structured and anonymised interviews conducted in the European Parliament,
Commission, Council (including Member State administrations), the European Central
Bank and the European Ombudsman’s Office during 2015–2020.15 I argue that greater tri-
logue transparency is not just a democratic ideal but would help to ensure that risks and
alternatives are properly assessed and thus contribute to better-quality legislation in the
EU. My focus is on legislative files that require scientific or technical knowledge – some-
thing that sets specific challenges for the generalists that are in charge of negotiations at
the trilogue stage.

II. The law and practice of trilogue transparency

The co-decision procedure (today known as the ordinary legislative procedure) was
introduced by the Treaty of Maastricht largely to alleviate Europe’s democratic deficit.

12 European Parliament, Opinion of the European Parliament in the European Ombudsman’s own-initiative
inquiry OI/8/2015/JAS concerning transparency of Trilogues [2015].

13 On these, see also M Hillebrandt and P Leino-Sandberg, “Administrative and Judicial Oversight of Trilogues”
(2021) 28 Journal of European Public Policy 53.

14 For a discussion, see E Korkea-aho and P Leino-Sandberg, “Introduction” in E Korkea-aho and P Leino-
Sandberg (eds), Law, Legal Expertise, and EU Policy-Making (Cambridge, Cambridge University Press 2022).

15 The interviews have been transcribed and anonymised and are saved with the metadata removed on a safe
cloud server in accordance with the requirements of the data management policy of the University of Helsinki and
the Academy of Finland. The method has been explained in more detail in P Leino-Sandberg, The Politics of Legal
Expertise in EU Policy Making (Cambridge, Cambridge University Press 2021) ch 1.
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Article 294 TFEU establishes the main formal stages of the ordinary legislative procedure.
It builds on the idea of the Council and the European Parliament co-legislating as more or
less equal partners in three readings and, when necessary, in the Conciliation Committee.
Yet, many of the key decisions during this procedure are produced with little scope for
public oversight.16 They are taken in a “plethora of informal and semi-formal meetings
in which many of the real decisions about legislation are taken”.17 Interinstitutional deals
are, as the main rule, made in a fast-track procedure in the first reading.18 Their use is in no
way limited to technical, urgent or uncontested files.19 Trilogues are the most important
example of such informal meetings as they involve all three institutions.

The conduct of trilogues relies on institutional practice, codified in a Joint declaration
on practical arrangements for the codecision procedure (2007),20 which stresses flexibility.
The Interinstitutional Agreement (IIA) on Better Regulation addresses the organisation of
the ordinary legislative procedure in general and the transparency of trilogues in particu-
lar.21 In the IIA, the three institutions commit to ensuring “the transparency of legislative
procedures, on the basis of relevant legislation and case law, including an appropriate han-
dling of trilateral negotiations”. The IIA also includes a commitment to “improve commu-
nication to the public during the whole legislative cycle” and to “undertake to identify, by
31 December 2016, ways of further developing platforms and tools to this end, with a view
to establishing a dedicated joint database on the state of play of legislative files”. So far, no
such joint database exists, and legislative documents remain difficult to chase.

Trilogues are defined as the interinstitutional stage, which follows after each of the
institutions has established its own position independently. However, no institution is
an island, and institutional decision-making is intertwined from its early days. Many
respondents point to the tightened relationship between the Parliament and the
Commission, “and all the commitments given by the Commission President in order to
be elected and enjoy the trust of the Parliament”.22 The Commission prepares its legisla-
tive plan as part of its annual work programme, which is negotiated with the Parliament.23

This leaves the Commission very responsive to the Parliament’s wishes.24 As regards the
Council, the Commission is almost always present at its meetings25 and routinely receives
all Council documentation.26 During the legislative process, the institutions are in a more
or less permanent dialogue at all levels, making informal contacts “something very normal
and natural”.27 A Member of the European Parliament (MEP) explains that as rapporteur
she spoke every day with the Commission official to make sure that her compromise

16 D Curtin and P Leino, “In Search of Transparency for EU Law-Making: Trilogues on the Cusp of Dawn” (2017)
54 Common Market Law Review 1673.

17 H Farrell and A Heritier, “The Invisible Transformation of Codecision: Problems of Democratic Legitimacy”
(SIEPS Report 2003/7), 6.

18 Case T-755/14 Herbert Smith Freehills LLP v Commission [2016] ECLI:EU:T:2016:482, para 56.
19 See E Bressanelli, A Heritier, C Koop and C Reh, “The Informal Politics of Codecision: Introducing a New Data

Set on Early Agreements in the European Union” [2014] EUI Working Papers RSCAS 2014/64.
20 Joint declaration on practical arrangements for the codecision procedure (Art 251 of the EC Treaty), [2007] OJ

C 145/5.
21 Interinstitutional Agreement Between the European Parliament, the Council of the European Union and the

European Commission on Better Law-Making Interinstitutional Agreement of 13 April 2016 on Better Law-Making
[2016] OJ L 23, Arts 32–50.

22 Interview with a deputy permanent representative (Respondent 15).
23 Interview with a member of the Commission Legal Service (Respondent 48).
24 Interview with a deputy permanent representative (Respondent 15).
25 Council Decision 2009/937, Rules of Procedure of the Council of the European Union, Art 5(2).
26 Council of the European Union, “Comments on the Council’s Rules of Procedure European Council’s and

Council’s Rules of Procedure” (Publications Office of the European Union 2016), pp 38–39.
27 See the House of Lords European Union Committee, “Codecision and national parliamentary scrutiny –

Report with Evidence” [2009] 125 HL Paper, p 14.
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proposals would be acceptable for the Commission.28 She describes how contacts are made
long before the Parliament settles its position: “I speak with the Council Presidency many
times a week on which states think what, where is the Council’s sense of humour, what is a
definite no-go, could we find a common will somewhere.”29 Very little is formally disclosed
about discussions within the Council, yet its political dynamics are well known in the
Parliament.30 Position building in each of the three institutions is affected by what hap-
pens in the other two institutions.

“Formal informal trilogues” are launched when the Parliament has adopted its formal
position and the Council has adopted its general approach, with a view to reaching “a
prompt agreement on a set of amendments acceptable to the Parliament and the
Council”.31 The question of what counts as “technical” and what counts as “political” is
always a contested topic.32 In this context, however, the division into “technical” and
“political” matters defines the participants, the format of negotiations and the visibility
and accountability of solutions. (Informal) political trilogues involve the political level
(MEPs, Commissioners and Ministers), while technical meetings are conducted among civil
servants and political advisers with a view to preparing for political discussions. Technical
trilogues also involve brainstorming and the informal exchange of ideas; for example,
European Parliament officials are not expected to have a mandate for the solutions they
propose.33 Most matters are settled in technical trilogues, sometimes so efficiently that
they cover most of the agenda.34 The function of meetings at the political level is then
condensed to confirming the deal already made or agreeing on the proposals for solving
the questions that remain formally open. Therefore, the distinction between “technical”
and “political” is difficult to maintain:

Sometimes you have political dialogues which are so technical that you wonder what
would be a technical trilogue. But you also have very political trilogues, where it’s
really a lot of politics: more political messages and all the work was shifted to the
technical level and the technical trilogues lasted much longer than the political tri-
logues, and they would come back and say OK that’s fine go to the next topic. And I
have to say this is where the deal is being made.35

Negotiations may also be delegated to the Legal Services of the Institutions, who then act
as negotiators representing their institutions while also advising them with regard to legal
matters.36 Delegation to the technical level builds on the assumption that important mat-
ters are decided by actors that remain politically accountable for their actions. Yet, all
respondents indicate that such a presumption remains an illusion:

I’d like to think that there are some criteria to evaluate what is technical and what is
political, but it is not always straightforward. Everything that is controversial is

28 Interview with an MEP (Respondent 41).
29 ibid.
30 Interview with a political adviser to an MEP (Respondent 42).
31 Case T-540/15, De Capitani v European Parliament [2018] ECLI:EU:T:2018:167, para 68. See P Leino-Sandberg,

“The Politics of Efficient Compromise in the Adoption of EU Legal Acts” in M Cremona and C Kirkpatrick (eds), EU
Legal Acts: Challenges and Transformations (Oxford, Oxford University Press 2018).

32 On this, see Leino-Sandberg, supra, note 15.
33 Interview with an administrator at the European Parliament’s Committee on Legal Affairs (Respondent 33).
34 Interview with a member of the Council Legal Service (Respondent 8).
35 Interview with a legal adviser at a Member State EU Representation (Respondent 11).
36 Case T-710/14, Herbert Smith Freehills LLP v Council [2016] ECLI:EU:T:2016:494, paras 58–59. See also Case T-

755/14, Herbert Smith Freehills LLP v Commission [2016] ECLI:EU:T:2016:482, para 55. See also Leino-Sandberg,
supra, note 15, p 76.

European Journal of Risk Regulation 275

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/e

rr
.2

02
2.

40
 P

ub
lis

he
d 

on
lin

e 
by

 C
am

br
id

ge
 U

ni
ve

rs
ity

 P
re

ss

https://doi.org/10.1017/err.2022.40


political. Things that seem technical can suddenly become political, and vice versa.
There is an ongoing discussion between the different layers of decision-makers.
Important elements can still be considered technical; elements can change nature.
It is a trade where closed items can be re-opened, and nothing is agreed until every-
thing is settled.37

The latter principle entails that, until the complete text has been agreed by the co-
legislators, changes can be made to any part, including those provisionally closed.38

There are no joint or agreed minutes or reports of trilogue meetings. Instead, reporting
takes place within each institution according to its own practices.39 In principle, any kind
of document that is seen by the parties as facilitating the negotiations is admitted,40 and as
Section III illustrates, trilogue participants gain knowledge and solutions from various
directions. The attempts to make trilogue agendas publicly accessible are considered use-
less, as agenda items are frequently postponed and matters outside the agenda are taken
up.41 Four-column documents represent a means to control and keep track of the negotia-
tion process. While prepared at the technical level, legislative solutions build largely on
discussions between the Presidency, the Commission and the Council Secretariat when
preparing these documents.42 As noted above, this involves a great deal of informal “tech-
nical” brainstorming also taking place outside institutional mandates. If a deal proves
impossible within the existing mandate, the Presidency may indicate to the Parliament
its willingness to explore a new mandate in Coreper or solutions going beyond the man-
date, subject to Coreper approval.43 On the Council’s side, there is a feeling that sometimes
the rapporteurs and shadow rapporteurs operate rather autonomously from the
Parliament, and doubts remain as to their capacity to gather sufficient majorities.44

The impact of future legislative measures is primarily assessed during the preparation
of legislative proposals. Yet, changes made during the legislative process affect its out-
come, highlighting the objectives of the EU Better Regulation agenda, including the aims
to improve quality and public participation and to promote science-based governance.45

Trilogues are justified with reference to efficiency, which takes priority over transparency
or good-quality legislation.46 The urge to close files reaches beyond those that have a clear
deadline: “more time will only help more problems to emerge”.47 A European Parliament
official explains how “exhaustion is often the real motivation for closing a file”; in addition
to the “need to make results, this is what the public expects from us”.48 This process of EU
law-making – going through the various levels of Council decision-making followed by
compromises with the European Parliament – is seldom conducive to good-quality legis-
lation, in particular since

37 Interview with an administrator in the European Parliament’s Committee on Legal Affairs (Respondent 37).
38 Opinion of the European Parliament, supra, note 12, p 4.
39 Opinion of the European Commission, supra, note 10.
40 Opinion of the European Parliament, supra, note 12, p 4.
41 Interview with an administrator in the European Parliament’s Committee on Legal Affairs (Respondent 37).
42 Interview with a deputy permanent representative (Respondent 15).
43 Interviews with two members of the Council Legal Service (Respondents 6 and 8).
44 Interview with a deputy permanent representative (Respondent 15).
45 S Garben and I Govare, “The Multi-Faceted Nature of Better Regulation” in S Garben and I Govare (eds), The

EU Better Regulation Agenda: A Critical Assessment (London, Hart 2020) pp 3, 9.
46 P Leino, “Secrecy, Efficiency, Transparency in EU Negotiations: Conflicting Paradigms?” (2017) 5 Politics and

Governance 6.
47 Interview with a deputy permanent representative (Respondent 15).
48 Interview with an administrator in the European Parliament’s Committee on Legal Affairs (Respondent 37).
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the Parliament’s approach often seems very political, you have occasions where you
think that they’re not concerned about the law at all, and all that has to be reconciled
and, you have to put in a “where appropriate” to get one delegation on board and “if
necessary” to get another on board, and that’s how you end up with such impene-
trable drafting.49

In many Member States, (specialist) lawyers are in charge of drafting legislation.50 In the
EU, this task lies primarily with generalists and politicians. In particular, the final stages of
adopting EU legislation are often chaotic, and the quality of the drafting tends to rank low
on the list of priorities. Ambiguity is also regularly and intentionally used as a legislative
technique to enable compromises. The Parliament is known to make proposals that are
either legally impossible or internally conflicting, even if such aspects are primarily sorted
out at the technical level when preparing the four-column document. Towards the end of
trilogues, such aspects are sometimes approved if they help close the file “even if this
makes no sense and is completely unclear but just let it go so that we get a solution”.51

Quite often, the Council and the Commission also rely on each other to defend “something
sensible” or “regulation that is possible to apply and implement”.52 As a respondent ele-
gantly observes, “[n]ational parliaments don’t produce this kind of rubbish”.53 On the
Parliament’s side, the Council is seen as reluctant to change anything, while the
Parliament is more willing to take risks.54 Sometimes aggressive lobbying leads to new
debates,55 which provokes heated debate in the Parliament during the final stages of leg-
islative negotiations. In such debates, “technical” proposals building on “evidence” are
“particularly prone to misrepresentation in the media”.56

When trilogues end, formal approval in the institutions is usually a mere formality.57 An
ambassador explains:

During my three years in Coreper I, we have only had one case where a trilogue deal
was re-opened, on car emissions where Germany was late and Merkel intervened.
There may be other cases where the Presidency loses Member States’ support and
they ultimately vote against, but usually trilogue deals are unanimously approved.58

An assistant working in the European Parliament confirms that in the more than thirty
trilogues she has experienced, files have never been reopened once provisionally con-
cluded.59 After the end of negotiations, the outcome is only subject to formal linguistic
control.

The formal procedural stages established by Article 294 TFEU bear little resemblance to
how EU legislation is actually approved. As regards transparency in this process more spe-
cifically, beyond the Treaty-based broad principles of legislative transparency, trilogues
exist in a regulatory near-vacuum. The Parliament’s Rules of Procedure are the only insti-
tutional rules that recognise their existence. They regulate entering trilogues, enabling the

49 Interview with a member of the Council Legal Service (Respondent 6).
50 Interview with a legal adviser working for a Member State government (Respondent 24).
51 ibid.
52 Interview with a deputy permanent representative (Respondent 15).
53 Interview with a member of Commission Services (Respondent 16).
54 Interview with an administrator at the European Parliament’s Committee on Legal Affairs (Respondent 37).
55 Interviews with a deputy permanent representative (Respondent 15) and an MEP (Respondent 46).
56 S Garben, “An ‘Impact Assessment’ of EU Better Regulation” in S Garben and I Govare (eds), The EU Better

Regulation Agenda: A Critical Assessment (London, Hart 2020) pp 217, 229.
57 Decision of the European Ombudsman, supra, note 9, para 19.
58 Interview with a deputy permanent representative (Respondent 15).
59 Interview with a member of Commission Services (Respondent 34).

European Journal of Risk Regulation 277

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/e

rr
.2

02
2.

40
 P

ub
lis

he
d 

on
lin

e 
by

 C
am

br
id

ge
 U

ni
ve

rs
ity

 P
re

ss

https://doi.org/10.1017/err.2022.40


Committee responsible to empower the European Parliament representatives to launch
negotiations based on the Committee’s report.60 While transparency is emphasised,61 this
comes with serious limitations. While debates in Parliament are public, parts of Committee
meetings can be held on camera. Public access is limited to “Parliament documents”
that are

drawn up or received by officers of Parliament : : : by Parliament’s governing bodies,
committees or interparliamentary delegations, or by Parliament’s Secretariat. : : : [D]
ocuments drawn up by individual Members or political groups are Parliament docu-
ments for the purposes of access to documents only if they are tabled in accordance
with the Rules of Procedure.62

These limitations also have significant implications for trilogue transparency.
The Council Rules of Procedure only address questions relating to Council meetings in

ministerial composition,63 while the General Secretariat has discretion to make various
other legislative documents available to the public as soon as they have been circulated.64

Decisions on proactive document disclosure are taken at the technical level by Secretariat
staff, who usually make them available only once the act is approved. The Commission has
no comprehensive public register, but merely one that contains “various types of
Commission documents such as proposals, impact assessments, communications, dele-
gated and implementing acts and other Commission decisions, agendas and minutes of
meetings held by the College of Commissioners”.65 In practice, most legislative documents
in its possession can only be accessed by submitting a request. This means that the pos-
sibility of the broader public following the conduct of legislative negotiations is highly
restricted unless unauthorised disclosure takes place through leaks. Beyond that, the only
form of control is the institutional control of those who are present in trilogues.

III. Who controls trilogues and their outcomes? Institutional scrutiny of
expertise

1. European Parliament: outsourcing expertise
The formal key actors for trilogues in the European Parliament are the Committee respon-
sible and the rapporteur and shadow rapporteurs appointed by it.66 The plenary stage is
seldom problematic – the real political debates take place at the Committee stage or in
trilogues.67 While some MEPs “specialise” in specific policy fields,68 as to their background
they are generalists and politicians, and seldom are they in possession of any specific
expertise relating to the Committees where they serve. In general:

60 European Parliament, “Rules of Procedure”, Rule 71.
61 ibid, Rule 121.
62 ibid, Rule 122.
63 Council, “Rules of Procedure”, Art 7.
64 Council, “Rules of Procedure”, Annex II. Such documents include “other documents, such as information

notes, reports, progress reports and reports on the state of discussions in the Council or one of its preparatory
bodies which do not reflect individual positions of delegations, excluding Legal Service opinions and
contributions”.

65 European Commission, “Register of Commission Documents” <https://ec.europa.eu/transparency/
documents-register> (last accessed 21 March 2022).

66 European Parliament, Rules of Procedure, supra, note 7, Rule 74(1).
67 Interview with a member of Commission Services (Respondent 34).
68 ibid.
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Rapporteurs are chosen on the basis of whether they agree with the group, how sen-
sible they are, what kind of passions they have. It is a completely normal foggy politi-
cal process, and if you follow it closely you understand that from the outside this
Vatican remains closed and it remains unclear how the Pope has been selected.69

In position building, political groups matter,70 “but it also matters what the Germans
think”.71 Group positions remain at a general political level. An MEP explains, “[m]ost
of these positions would be like, do we wish for more or less European supervision, or
do we wish to maintain something at national level, or how do you define a risk”.72

Parliament’s position building depends on identifying the right political arguments – such
as consumer or development interest.73 However, in many more complex files, the political
question that sets the lens for viewing the file is difficult to grasp.74 Knowing what the
political group thinks about details is often difficult: there may be questions that are a
clear “no-go” for the group, while in many others no group position exists.75 In practice,
the rapporteur – and, if sensible, together with the most important shadow rapporteurs76 –
makes the political choices. These are then translated into details by three people: the
MEP’s assistant, an official working for the political group and an official from the
Committee Secretariat.77 Rapporteurs have tremendous power in particular as regards
the technical aspects of legislative files:

[F]ew other MEPs in the same group will make the effort to learn them, and then it is
just easiest to rely on the rapporteur, especially if she is known as a reliable MEP who
does not push her own agenda too far. Then we just go to plenary and vote based on
the lists; very few would check anything at that stage.78

An MEP estimates that perhaps a third or half of MEPs know what they are voting about,
while others take care of their own reports and expect others to back them up.79 In these
debates, “better regulation is purely an argument against new regulation. For example, if
we do not wish for new environmental standards because we wish to support the industry,
then we say that there is a need for better regulation.”80

Compromises are prepared by the Committee Secretariat, even when identifying them
is actually a political exercise.81 Sometimes there are Committee votes that leave the
Parliament’s position ambiguous. The Secretariat will then try to improve its coherence,
but generally matters are left to trilogues to be sorted out.82 The role of Parliament offi-
cials is central. Trilogues are difficult for generalists since an understanding of the sub-
stance is needed for negotiating and finding alternatives.83 They are carefully managed
by the Committee Secretariat, which prepares a manuscript for the MEPs, agendas and

69 Interview with an MEP (Respondent 41).
70 ibid.
71 Interview with a policy adviser to a political group and former political adviser to an MEP (Respondent 43).
72 Interview with an MEP (Respondent 41).
73 Interview with a political adviser to an MEP (Respondent 42).
74 ibid.
75 Interview with a member of Commission Services (Respondent 34).
76 Interview with an MEP (Respondent 41).
77 Interview with a political adviser to an MEP (Respondent 42).
78 Interview with a member of Commission Services (Respondent 34).
79 Interview with an MEP (Respondent 41).
80 Interview with a member of Commission Services (Respondent 34).
81 ibid.
82 Interview with an MEP (Respondent 40).
83 Interview with an MEP (Respondent 41).
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other documentation.84 An MEP recalls that some trilogue participants clearly understand
what is going on while others do not, which emphasises the role of assistants.85 Completely
new issues may also emerge at the trilogue stage, requiring an immediate reaction,86 which
emphasises the role of the negotiating team further.

Much of the “trilogue transparency” in the European Parliament is directed at ensuring
a flow of information within the Parliament itself, while broader transparency is more of a
side effect of institutional practices aiming at ensuring all political groups have access to
key developments in legislative negotiations. Rule 74 of the Parliament’s Rules of
Procedure addresses the circulation of documents within the negotiating team and report-
ing back to the Committee or its coordinators about trilogues and possible provisional
agreements. These regular briefings seldom provoke any discussion as it is not customary
for Committees to intervene in ongoing trilogues.87 So while the Parliament gladly makes
the point about legislative transparency, gaps exist:

First, meetings between rapporteurs and shadow rapporteurs are never open, and
that’s where the Parliament decides what kind of compromises are approved and
what is the preferred direction in negotiations. : : : I have never seen a situation
where this discussion would have taken place in a Committee meeting. And second,
there is no hearing of experts. : : : In a national parliament, there are experts present,
and some of them are for and some are against, and you have the chance to cross-
examine and also learn. : : : This is also helpful for understanding the many contexts
in which the law needs to be applied.88

The need for expertise is mentioned in most interviews.89 Legislative work in the European
Parliament requires knowledge that politicians seldom possess. An MEP explains her expe-
riences with trying to brief national parliamentarians about her work:

For example, I tell them that now we talk about cloning animals to be used as food-
stuff and the Commission has changed the definition of cloning to mean that clone is
a first-generation animal and not a second-generation animal. A national parliament
may say, we are not concerned with minor issues such as definitions, but only wish
for no clones, clean food and agricultural products produced nationally. : : : European
Parliament cannot operate in the manner where we just say common good, have a
nice day. We need to define percentages, years, amendments, it is about real legisla-
tive work for grown-ups. Every proposal has consequences and effects, it has to be
operationable.90

Unlike the Commission and the Council, the European Parliament employs few experts and
has limited formal access to them.91 In the context of more significant legislative files,

84 Interview with a member of Commission Services (Respondent 34).
85 Interview with a policy adviser to a political group and former political adviser to an MEP (Respondent 43).
86 Interview with a member of Commission Services (Respondent 34).
87 ibid; GJ Brandsma, “Transparency of EU Informal Trilogues through Public Feedback in the European

Parliament: Promise Unfulfilled” (2019) 26 Journal of European Public Policy 1464.
88 Interview with an MEP (Respondent 40); P van Nuffel, “The European Union Co-Legislator in Action: Some

Thoughts on Trilogues, Transparency and the Trias Politica” in R Leysen, K Muylle, J Theunis and W Verrijdt (eds),
Semper perseverans – Liber amicorum André Alen (Cambridge, Intersentia 2020) pp 921–35.

89 See also W Dinan, “Lobbying Transparency: The Limits of EU Monitory Democracy” (2021) 9 Politics and
Governance 237, 245.

90 Interview with an MEP (Respondent 41).
91 However, the Green group is known to employ substance experts who work in key “committees, and who are

good at explaining to politicians what kind of devils are hidden in details, and why a certain amendment is being
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Committees may organise a hearing of experts. But the selection of experts is a political
exercise: “this is not a balanced or neutral hearing but highly political one”.92 The most
important legislative Committees have no time to hear experts, and locating and acquiring
the expertise becomes the responsibility of individual MEPs.

Who gets consulted then? One assistant mentions “Member State representatives and a
lot of operators in the field”.93 For one MEP,

[i]t is an indefinite number of self-acquired contacts including national and private
associations and European and American manufacturers who tell you about emission
filters and their efficiency, and which motor works in what kind of traffic. You end up
learning so much substance.94

Another MEP recalls, “I try to listen to many kinds of interests, researchers, Commission
officials, national officials : : : but the final adjustments come from the experts that work
for your own group, who then consult the Commission”. She points out that in matters
involving the environment, lobbying by the industry is massive.95 She continues, “I did
my best to be equal and meet everyone wishing to speak to me, when acting as rapporteur
or shadow. But not everyone does this.”96 Another MEP agrees: “Some only listen to those
who support their own opinion, while I also wish to check that I am not entirely wrong in
the opinion of some others. Some only look at things from their own national angle.”97

Among all respondents in the Parliament (MEPs, political assistants, members of
Committee Secretariats), gaining expertise is considered vital. Lobbying becomes the
channel for accessing information about different positions.98 One MEP recalls,

I was the shadow rapporteur on a file that concerned the energy efficiency of build-
ings. What do you think I knew about this topic? Nothing. And I listen to the lobbyists
that I contact and those that reach out to me, and I listen to those that I wish to listen
to. I need to listen to someone, otherwise I’d have nothing to say, and I need to find
the information somehow. : : : And it is also a part of better regulation that you hear
experts or lobbyists, however you wish to call them.99

Lacking necessary technical expertise is an issue not only for MEPs but also for the people
who assist them and who also come from a generalist background. One member of the
Parliament’s Secretariat agrees:

Technical files are difficult, it is clear that politicians cannot really know about these
matters. Neither do we in the Secretariat, it is about learning by doing. I read aca-
demic things, things that are provided by lobbyists. It is often said that we should not
speak to outsiders, but how are we otherwise supposed to get information about the
things we should be doing?100

proposed. : : : [S]ome of them are so good that they are also relied on by other groups.” Interview with an MEP
(Respondent 46).

92 Interview with a policy adviser to a political group and former political adviser to an MEP (Respondent 43).
93 Interview with a political adviser to an MEP (Respondent 42).
94 Interview with an MEP (Respondent 41).
95 Interview with an MEP (Respondent 46).
96 ibid.
97 Interview with an MEP (Respondent 41).
98 Interview with a political adviser to an MEP (Respondent 42).
99 Interview with an MEP (Respondent 40).
100 Interview with an administrator at the European Parliament’s Committee on Legal Affairs (Respondent 37).

European Journal of Risk Regulation 281

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/e

rr
.2

02
2.

40
 P

ub
lis

he
d 

on
lin

e 
by

 C
am

br
id

ge
 U

ni
ve

rs
ity

 P
re

ss

https://doi.org/10.1017/err.2022.40


One assistant argues, “my job as assistant to an MEP is to meet lobbyists. They all have
their own agendas, and it is my job to identify whether this agenda is good, whom does
it benefit.”101 She continues,

[l]obbyists are very useful for gathering information and identifying big problems
that then define the small problems. There are issues we might miss entirely without
lobbyists. And the resource in the [European Parliament] is very limited – in this file,
it would be only me. The MEP would meet with the most important lobbyists : : : to
make sure she can defend her choices and knows which ideological choices we have
made.102

But lobbyists are also used to influence positions in the Member States:

We kept constantly in touch with consumer organisations that were our ally and sup-
port, because they can organise strong lobbying through their national branches. : : :
[W]e would also provide them with information about the state of [trilogue] negotia-
tions, and they would leak it to the German media. This is how I see comprehensive,
strategic impact.103

Therefore, while public access to trilogue documents remains constrained, informal access
by stakeholders remains strong. While MEPs generally see meeting with lobbyists as nec-
essary, they do criticise the way colleagues take amendments from them:

I remember one lobbyist lunch at the time we were negotiating the ETS [EU Emissions
Trading System] for air traffic, organised by European airline associations, who said
“we will table amendments”. And we would all laugh, because of course they have no
role in the process, but we would also know that they will find MEPs who will table
those proposals.104

The way MEPs propose amendments received from lobbyists has been systematically stud-
ied – for example, in the context of the EU Regulation on Registration, Evaluation,
Authorisation and Restriction of Chemicals (REACH), where of 1,413 amendments tabled
in certain sections of the Regulation, sources within the lobbying sector could be identified
for 61 percent. Amendments were tabled by MEPs from all political groups.105 One MEP
points out that some colleagues probably

sincerely think that they will do a favour to their own country’s industry or European
industry or economy by putting forward amendments suggested by these lobbyists.
: : : I think that if you think it is OK to take an amendment from outside, then it
should also be OK to explain publicly where it came from.106

The European Parliament Rules of Procedure stress that MEPs should only meet interest
representatives that have registered in the Transparency Register, and they should publish
online all of their scheduled meetings with such interest representatives. For rapporteurs,

101 Interview with a political adviser to an MEP (Respondent 42).
102 ibid.
103 ibid.
104 Interview with an MEP (Respondent 46).
105 See M Craig, “Lobbying at the European Parliament – Two Legislative Cases: F-gases and REACH” (2008)

Greens – European Free Alliance.
106 Interview with an MEP (Respondent 46).
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shadow rapporteurs and Committee chairs there is an obligation to publish online, for
each report, all scheduled meetings with interest representatives.107 In addition, the
European Parliament website explains that MEPs drafting reports or opinions can choose
to attach a legislative footprint to their reports to “demonstrate the range of outside
expertise and opinions the rapporteur has received”.108 This remains voluntary, and
the Parliament has no rules that would even attempt to make external influence in legis-
lative work efficiently visible with a view to enabling political accountability. Meetings
conducted by political assistants or secretariat staff remain below the radar, even when
their impact on legislative work during both the preparation of European Parliament
positions and the final stages of identifying compromises may sometimes be bigger than
that of the rapporteur. Work that is considered “technical” remains invisible and falls
outside political scrutiny.

2. Ambassadors as “university-level experts”: the role of Coreper
The key institutional setting in the Council is Coreper, which approves most trilogue man-
dates, is kept updated about trilogue negotiations and, in practice, approves final deals.109

Nearly nothing is known about these discussions.110 Communication regarding substantive
Coreper discussions is non-existent beyond publishing which items are on its agenda.
Coreper documents are not public, and matters are brought to public attention only once
deals have been closed.111 Coreper serves as a “smoke screen : : : where you can move
without losing face”.112

Coreper discussions are conducted among ambassadors. They are generalists, and they
cannot possibly know everything about every technical detail. However, at the Coreper
stage, relatively few questions remain open, making it possible to study and prioritise
the ones that matter for one’s country.113 Ambassadors follow instructions from capitals,
but they also have some leeway. One ambassador recalls, “as regards the sustainability
criteria for biomass, I am soon a university-level expert”, but with less important files,
you need to learn to let go: “you have to choose your battles, but some technical details
must be studied in depth”.114 Needing to cover the technical details of every single ongoing
legislative file is a particularly challenging issue for the Presidency, who, of course, chairs
Coreper and leads trilogue negotiations on all ongoing legislative files. The ambassador
continues,

an absolute horror file is the one involving medical equipment, everything is so tech-
nical : : : . Another ambassador just pointed out that railway packages may have felt
tough at one time, with all the technical compatibility requirements and stuff, but it is
child’s play when you compare with medical equipment.115

While experts are involved in assessing trilogue results in the Council, effective scrutiny is
often hindered by their rapid advancement:

107 European Parliament, Rules of Procedure, Rule 11.
108 European Parliament, “FAQ: Transparency” <www.europarl.europa.eu/news/en/faq/25/transparency>

(last accessed 21 March 2022).
109 Interview with a deputy permanent representative (Respondent 15). See also Curtin and Leino, supra, note

16.
110 On this, see van Nuffel, supra, note 88.
111 Interview with a deputy permanent representative (Respondent 15).
112 ibid. For an account of decision-making in the Council, see Leino-Sandberg, supra, note 15, ch 6.
113 Interview with a deputy permanent representative (Respondent 15).
114 ibid.
115 ibid.
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[T]he speed can be, “could we please do this document of 100 pages before the work-
ing party which is in two days?”. And let’s be honest, sometimes you do miss things.116

Towards the end of each Presidency, negotiations move fast. Presidencies are eager to
close files, which is often helped by how delegations also become more willing to make
and accept more compromises than they had done some months earlier.117 Such bargain-
ing is not visible to outside audiences, even if some governments provide (usually confi-
dential) information to their parliaments and engage them in adjusting national positions
when necessary. In most legislative files, the presidency remains within its mandate and
communicates whether they need more flexibility, also with a view to a better overall
compromise.118 One legal adviser underlines that the Member State representatives in
Coreper “would be able to explain to their authorities what happened and how you ended
up with something that may not have been entirely in line with what they had wanted in
the beginning”.119 Therefore, to the extent that any accountability relationship exists, it
remains between the presidency and Coreper on the one hand and Council members and
their national parliaments on the other. The possibility of the broader public following the
decision-making in the Council beyond the limited number of streamed, largely orches-
trated and superficial Council sessions remains non-existent. Knowledge of the state of
play in Coreper is dependent on leaks to trusted Politico or Financial Times journalists
and avenues of privileged access. The most decisive stages of legislating in Coreper are
completely beyond public reach, and the reasons underlying any particular compromise
are covered by a general culture of secrecy.

3. Politics of expertise in the European Commission
What is the Commission’s role in the legislative procedure in general and in trilogues in
particular? Is it that of a technical assistant or political body? These questions are decisive
for settling whether it is covered by legislative transparency, as has been recently
addressed by the European Court of Justice (ECJ) in a case that concerned public access
to impact assessments, which the Court defined as “key tools for ensuring that the initia-
tives of that institution and EU legislation are developed on the basis of transparent, com-
prehensive and balanced information”.120 The Commission had opposed their disclosure,
claiming that it, as a result of public disclosure, ”would be constantly engaged in multiple
dialogues with interested parties, so that it would be impossible in practice for it to have
space for autonomous deliberation and to make a decision in a fully independent manner”.
The Court accepted that in the preparatory phase of legislative action the Commission
does not act in a legislative capacity and that the legislative procedure sensu stricto for-
mally begins when a proposal is submitted by the Commission.121 Despite this, it recog-
nised that the Commission is a “key player in the legislative process”,122 which also
placed it under obligations relating to transparency and public participation. For
the Court,

the expression by the public or the interested parties of their views on the choices
made and the policy options envisaged by the Commission in the context of its

116 Interview with a legal adviser to a Member State representation (Respondent 12).
117 Interview with a member of the Council Legal Service (Respondent 6).
118 Interview with a deputy permanent representative (Respondent 15).
119 Interview with a member of the Council Legal Service (Respondent 6).
120 Case C-57/16 P, ClientEarth v Commission [2018] ECLI:EU:C:2018:660, para 90.
121 ibid, para 86.
122 ibid, para 88.
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initiatives : : : before that institution has made a decision regarding the planned ini-
tiative, is an integral part of the exercise by EU citizens of their democratic rights.123

In another case involving specifically the role of the Commission in trilogues, the Court
confirmed its right to withdraw a proposal on the very day that the Parliament and the
Council were preparing to formalise their trilogue agreement.124 Thus, the Commission’s
legislative powers are operative in trilogues, and it takes them very seriously.

Any acceptance of amendments deviating from the Commission’s initial proposal must
be backed by the College of Commissioners. The updates to those mandates are prepared in
weekly meetings of the Commissioners’ Cabinet members.125 Discussions are confiden-
tial,126 and “[m]embers shall refrain from disclosing what is said at meetings of the
Commission”.127 The minutes of College meetings are published online, but they simply
give a general account of the discussions and list adopted decisions without revealing
diverging opinions.128 Panning argues,

[t]he thorough preparation of trilogue positions, red lines and strategies questions
the image of the Commission as a neutral honest broker. In this role, the
Commission’s interest should only be to help solve differences between
Parliament and Council. The intensive preparation inside the Commission, however,
paints the picture of a committed broker; an institution that sees its job in facilitating
negotiations and providing expertise for the co-legislator, but also tries to safeguard
its own preferences and interests.129

Her findings are supported by my interviews. In the negotiations, the Commission gener-
ally facilitates the negotiations, provides budgetary estimates and provides the only avail-
able impact analysis.130 One adviser to an MEP explains,

the Commission has an expert role: they know the facts, what is sensible and might
succeed and what might not. But sometimes the Commission also takes a highly polit-
ical role, and does not remain in its role as facilitator; it may have firm political opin-
ions : : : . They do take an active role in leading the discussion to a direction they see
as sensible; visit our internal meetings and explain things, and provide compromise
proposals. They may also take a clearly proactive role when they see that something
would be important or some proposal is inherently bad.131

One MEP recalls having acted “as rapporteur for files where the Commission pressured me
to push for certain solutions in the trilogues”.132 One assistant to an MEP recalls,

123 ibid, para 108.
124 Case C-409/13, Council v Commission (macro-financial assistance) [2015] ECLI:EU:C:2015:217.
125 van Nuffel, supra, note 88.
126 Commission, “Rules of Procedure”, Art 9.
127 Commission Decision of 31 January 2018 on a Code of Conduct for the Members of the European Commission,

Art 5(3).
128 See, eg, European Commission, Minutes of the 2313th meeting of the Commission held in Brussels on

Wednesday 30 October 2019, Doc. No. PV (2019) 2313 final, 26 November 2019.
129 L Panning, “Building and Managing the European Commission’s Position for Trilogue Negotiations” (2020)

28(1) Journal of European Public Policy 32, 48.
130 Interview with a political adviser to an MEP (Respondent 42).
131 Interview with a member of Commission Services (Respondent 34).
132 Interview with an MEP (Respondent 46).
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[t]he Commission representative asked me privately after the first trilogue what it is
that we on the Parliament’s side need for a deal on the dossier. This is a borderline
case for me on who actually exercises power. I indicated that this might be a possible
compromise.133

Commission services systematically gauge and analyse the positions of key players in the
Parliament and try to anticipate and follow developments. Commissioners participate in
the meetings of their respective political groups or presidents in the Parliament, which
often provide useful opportunities for selling new political ideas.134 In the context of tri-
logue negotiations, the Commission’s approval of a solution tends to reflect the
Parliament’s position.135 All of this is highly influential for legislative outcomes.
However, the Commission’s internal position building is covered by high levels of
confidentiality.136

IV. External scrutiny of trilogue transparency

Transparency of trilogues or the surrounding institutional practices has never been great.
For those outside the meeting room, it is difficult to know how deals have been made and
whose input has been used to strike those deals. While political responsibility may be
somewhat easier to conceptualise for general political choices more easily grasped at
the level of generalists, it is nearly impossible for choices that are considered “technical”.

Trilogue transparency has been recently addressed by the European Ombudsman, who
recognised a general difficulty in tracing and locating existing public information and rec-
ommended the establishment of a joint database.137 The most useful part of her enquiry is
that its scope reaches to how trilogues are arranged: she urged the institutions to provide
information on trilogue dates and to make lists of trilogue documents, including a list of
the politically responsible representatives or civil servants in charge of negotiations.
However, as regards actual trilogue documents, she limited herself to general summary
agendas before or shortly after the trilogue meetings, and she was satisfied with informa-
tion that does not reveal individual strategies nor compromise negotiations.138

Transparency during trilogues was reduced to communication – a strikingly “pragmatic”
capitulation of the democratic principle of legislative transparency139 and an uncharacter-
istically a-legal approach.140 Disclosing the result after the trilogues have ended is cer-
tainly too late for enabling democratic debate.

The specific question of public access to the full contents of four-column documents in
various trilogue negotiation procedures was soon thereafter addressed by the General
Court,141 which underlined that trilogues, even when informal, form an integral part of
the legislative procedure, and that “the [protection of the] effectiveness and integrity
of the legislative process cannot undermine the principles of publicity and transparency
which underlie that process”.142 To withhold access to four-column documents for the

133 Interview with a political adviser to an MEP (Respondent 42).
134 Interview with a former member of the European Commission (2014–2019) (Respondent 60).
135 Interview with a Director-General of the Commission Services (Respondent 58).
136 Leino-Sandberg, supra, note 15, section 5.2.4.
137 European Ombudsman, supra, note 9.
138 ibid, para 54.
139 J Greenwood and C Roederer-Rynning, “In the Shadow of Public Opinion: The European Parliament, Civil

Society Organisations, and the Politicisation of Trilogues” (2019) 7 Politics and Governance 316.
140 Curtin and Leino, supra, note 16, 35.
141 Case T-540/15, De Capitani v European Parliament [2018] ECLI:EU:T:2018:167.
142 ibid, paras 83–84.
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duration of trilogue negotiations would deprive citizens of their right to participate at a
pivotal stage of the legislative process:

in a system based on the principle of democratic legitimacy, co-legislators must be
held accountable for their actions to the public. If citizens are to be able to exercise
their democratic rights they must be in a position to follow in detail the decision-
making process within the institutions taking part in the legislative procedures
and to have access to all relevant information.143

The Court found that four-column documents “could [as such] not be regarded as sensitive
by reference to any criterion whatsoever”.144 However, since the matter concerned a pub-
lic access request made on the basis of Regulation 1049/2001, the Court did not address the
general question of proactive disclosure of the fourth column,145 which maintained the
option of disclosing trilogue documents one by one, and only in case there is a public
access request. Such requests routinely take several months to handle, since the institu-
tions seldom follow the time limits specified in the Regulation.146 Strategic delays in han-
dling the applications enable the institutions to postpone disclosure until trilogues have
ended, and this makes it difficult to challenge their decisions.

The ruling has been met with mixed institutional commentary. Van Nuffel (a member of
the Commission Legal Service) argues that it “makes it now very difficult for the co-
legislators to generally refuse access to four column documents”, but it may make them
reluctant to actually “enter compromise text in the fourth column at an early stage of the
negotiations”, or at least “clearly indicate the conditional and provisional status of any
partially agreed text”.147 Rebasti, the Council agent in the de Capitani case quoted above,
however, argues,

trilogues remain exempted from other requirements that would normally be associ-
ated with the formal steps of the legislative process: the pro-active publication of
documents, the publicity of the debates, and the need for a fully-fledged linguistic
regime of the documents used for deliberations.148

Rebasti’s reading conflicts with the view of the Ombudsman in a later investigation,149

where the Council granted access to only parts of the requested documents, redacting
parts that contain the Council’s negotiating strategy – its “red lines”, points where it could
be flexible and its fallback options – in ongoing negotiations with Parliament. The
Ombudsman agreed that releasing such details could seriously undermine the Council’s
negotiating position. However, the provisional compromises found between the co-legis-
lators, as well as the evolving positions, proposals and comments of the three institutions
in relation to those parts of the legislative text on which no agreement has yet been found,
should be made public upon request in line with recent case law of the General Court so as to

143 ibid, paras 98–99.
144 ibid, para 90.
145 ibid, para 86.
146 On this, see C Eckes and P Leino-Sandberg, “The European Commission’s Assessment of EU Withdrawal from

the Energy Charter Treaty: Legal Analysis or Confidential Strategy?” (European Law Blog, 28 September 2022)
<https://europeanlawblog.eu/2022/09/28/the-european-commissions-assessment-of-eu-withdrawal-from-the-
energy-charter-treaty-legal-analysis-or-confidential-strategy/> (last accessed 28 November 2022).

147 van Nuffel, supra, note 88.
148 E Rebasti, “Return to de Capitani: The EU Legislative Process between Transparency and Effectiveness”

(2021) 9 Politics and Governance 296, 297.
149 European Ombudsman, The Council of the EU’s refusal to provide full public access to documents related to

trilogue negotiations on motor vehicle emissions [2021] Case 360/2021/TE.
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enable the public to participate in trilogue negotiations and to influence the legislative
process at this crucial stage.

As discussed above, trilogue negotiations are in many ways intertwined with institu-
tional position building. Documents that are relevant for trilogue negotiations and their
outcomes are also produced in the three institutions involved in them. The Ombudsman
has recently conducted an enquiry relating to access to Council documents in the legisla-
tive process and its preparatory bodies.150 In that context, she argues for direct, proactive
and generally full access to its legislative documents, since “[e]nsuring that citizens are
able to follow the progress of legislation is not something to be desired; it is a legal require-
ment”.151 Parliament documents drawn up by MEPs in their function as rapporteurs or
shadow rapporteurs and (the lack of) minutes from their preparatory meetings were
addressed in the context of another earlier complaint. The Ombudsman accepted the
Parliament’s argument that the requested documents “do not exist”: “there is no prima
facie case that the Parliament was under a legal obligation to create minutes of the meet-
ings in question or to give information about the discussions at the meetings”.152 This
relaxed approach to the Parliament is at odds with earlier case law where the General
Court has held that

it would be contrary to the requirement of transparency which underlies Regulation
No 1049/2001 for institutions to rely on the fact that documents do not exist in order
to avoid the application of that regulation. In order that the right of access to docu-
ments may be exercised effectively, the institutions concerned must, in so far as pos-
sible and in a non-arbitrary and predictable manner, draw up and retain
documentation relating to their activities.153

Overall, the Ombudsman’s approach towards the Parliament’s transparency practices has
been remarkably accommodating. It is unlikely that legislative negotiations within and
between political groups would take place without any supporting documentation includ-
ing drafts for compromise proposals. Public access now formally reaches to various “inter-
nal” documents of the Council – for well-justified reasons, which are currently not applied
to the Parliament’s working documents. When such documents are drafted by MEPs or
political groups, public access can be avoided by simply not tabling them “in accordance
with the Rules of Procedure”. The matter should not be about internal rules of registration
but about whether the documents concern the institution’s work, in which public access
rules are applicable – as the Ombudsman argued recently in relation to the Commission’s
text messages.154 Why would a similar logic not apply to documents produced in the
Parliament?

Did these interventions by the Ombudsman and General Court produce tangible trans-
parency effects? Following the Ombudsman trilogue enquiry, the Council has committed to
disclosing certain documents proactively, including: the initial Council mandate enabling
the Presidency to engage in trilogues; four-column documents but excluding the fourth
column; the final position of the Council reflecting the final outcome of negotiations after
examination by Coreper; and documents relating to the adoption stage of a legislative

150 Recommendation of the European Ombudsman in case OI/2/2017/TE on the Transparency of the Council
legislative process [2018] Case OI/2/2017/TE.

151 ibid, paras 2–3.
152 Letter of the Ombudsman Complaint 1450/2015/PD dated in Strasbourg, 21 October 2015 (on file with

author).
153 Case T-264/04 WWF European Policy Programme v Council [2007] ECLI:EU:T:2007:114.
154 Recommendation on the European Commission’s refusal of public access to text messages exchanged

between the Commission President and the CEO of a pharmaceutical company on the purchase of a COVID 19
vaccine (case 1316/2021/MIG).
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file.155 Before that, these documents can be made available based on individual requests
under Regulation 1049/2001.156 While the more systematic disclosure of Council negotiat-
ing mandates may be traced back to the Ombudsman enquiry, in other respects the Council
only commits to measures that are

purely cosmetic in nature. Day-to-day experience shows us that in the future, most of
the Council’s preparatory documents concerning the legislative processes will not be
directly accessible, but marked as documents covered by confidentiality require-
ments (using the word LIMITÉ).157

The Parliament has assured that its negotiating mandates as well as the names of members
of negotiating teams are publicly available.158 The status of four-column documents is
unclear.159 The Parliament has adopted a resolution in 2019 endorsing the
Ombudsman’s findings, but it focuses on blaming the Council’s reluctance and failure
to comply with it.160 Finally, the Commission has agreed that the responsibility for tri-
logues could be made clearer by identifying the responsible Commissioner and
Directorate-General. Overall, it maintained its traditional position that legislative trans-
parency only concerns the co-legislators.161 It seems that each of the three institutions
involved thinks that the fault for the lack of transparency is with the other legislative
institutions, while its own secretive practices should remain intact.

V. Inclusion and exclusion in trilogues

On 14 July 2021, the European Commission adopted a massive package of proposals to
make the EU’s climate, energy, land use, transport and taxation policies fit for reducing
net greenhouse gas emissions by at least 55 percent by 2030 (“Fit for 55”).162 In April 2022, I
searched all institutional websites to find out whether any of the files had reached the
trilogue stage and which documents might be publicly accessible. This task proved impos-
sible, which led me to send an enquiry to the Europe Direct Contact Centre run by the

155 Council of the European Union, “Strengthening Legislative Transparency” [2020] ST 9493/20 “I” Item Note.
See also Finland’s Presidency of the Council of the European Union, “Openness and Transparency” [2019]
EU2019.FI 14856/19, p 9.

156 Rebasti, supra, note 148, 298.
157 E de Capitani, “Council’s New Legislative Transparency – Actual Progress or Window Dressing?” (Agence

Europe, 17 July 2022) <agenceurope.eu/en/bulletin/article/12529/31> (last accessed 8 April 2022).
158 European Parliament, “Understanding Trilogue: Informal Tripartite Meetings to Reach Provisional

Agreement on Legislative Files” (2021) European Parliament Research Service Briefing Paper PE 690.614, p 9
<www.europarl.europa.eu/RegData/etudes/BRIE/2021/690614/EPRS_BRI(2021)690614_EN.pdf> (last accessed
21 March 2022).

159 The Parliament’s Public Register has a category “1.4.17. Interinstitutional negotiations documents (column
tables/agendas/miscellaneous)”, but it cannot be clicked open for a search <https://www.europarl.europa.eu/
RegistreWeb/search/simpleSearchHome.htm> (last accessed 9 March 2022).

160 European Parliament resolution of 17 January 2019 on the Ombudsman’s strategic inquiry OI/2/2017 on the
transparency of legislative discussions in the preparatory bodies of the Council of the EU (2018/2096(INI)), paras
14–15.

161 European Ombudsman, “Follow-up from the European Commission to the Decision of the European
Ombudsman following her strategic inquiry OI/8/2015/JAS concerning the transparency of Trilogues” [2018]
Case OI/8/2015/JAS.

162 For a summary of the proposals, see “European Green Deal: Commission proposes transformation of EU
economy and society to meet climate ambitions” <ec.europa.eu/commission/presscorner/detail/en/IP_21_
3541> (last accessed 23 June 2022).
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European Commission, which redirected my enquiry to the Parliament’s Citizens’
Enquiries Unit. I was informed that “there is no website that indicates Commission pro-
posals under the ordinary legislative procedure that have ongoing trilogues”.163 Instead, I
was advised about the existence of certain search tools that can be used to identify poten-
tial files, but that “even if such a list existed, it would always be a situational snapshot, that
can quickly be outdated”. When applying the suggested filters164 in the Legislative
Observatory, 151 files are identified; however, each of them

would need to be checked individually, whether a mandate was voted in plenary to
enter into interinstitutional negotiations or if a committee mandate was confirmed
(to be found in OEIL [EU Legislative Observatory] under Key events: either mandate
confirmed or vote and referral back to committee). : : : Furthermore, you would need
to check individually, for each of the results of this exercise, whether the Council also
has a mandate, an information that can be found in OEIL under Council documents.
Interinstitutional negotiations can take place only when both institutions, Parliament
and Council, have a negotiating mandate.165

What does this tell us about the possibility of following trilogues in some of the most
important risk regulation files that the EU has introduced so far? It is a nearly impossible
exercise. I finally gained the information I was after through an enquiry placed on social
media, which an MEP reacted to, and by bumping into one of the European Parliament’s
rapporteurs in the security control queue at Helsinki Airport. These informal channels
proved useful, while information through formal channels remains impossible to find.

Trilogue transparency involves inclusions and exclusions. Based on my interviews,
information flows freely within and between the three institutions involved in trilogues.
In addition, many external stakeholders have privileged access to knowledge about the
process. Those who remain excluded are citizens, civil society and national parliaments
– key participants in the democratic process. Formal channels to key information about
trilogues remain dysfunctional, and addressing this problem is of low priority for the insti-
tutions who wish to safeguard efficiency and avoid public debate about legislative out-
comes before their conclusion. As a result, control of outcomes is difficult, and
compromises are not put to public test before their formal conclusion. While problematic
as a matter of principle, this also comes at a cost to legislative quality, as greater trans-
parency would help to ensure that risks and alternatives are properly assessed and would
thus contribute to better-quality risk regulation in the EU.

Despite recent attention to trilogue transparency, very little progress has taken place.
No effort has so far been able to engage seriously with the objective of improving the visi-
bility of the final stages of law-making in a comprehensive manner, encompassing all three
institutions. Currently, the lack of a clearly defined legislative framework dictating which
legislative documents should be disclosed and when enables nearly all of them to be kept
confidential until negotiations have ended. A joint legislative database that would be cru-
cial for identifying the relevant documents and seeking access to them has not advanced,
even though the deadline set by the institutions themselves expired six years ago. This is
not a question of a lack of technical solutions but about a lack of interest in finding such

163 Reply from the European Parliament’s Citizen Enquiry Unit, dated 12 April 2022 (on file with author).
164 The suggested filters included “9th parliamentary term”, “the ordinary legislative procedure ((COD)-exten-

sion of the procedure number)” and the “procedure status (ongoing)”.
165 ibid.
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solutions. Instead, “outsiders” are left to seek documents one by one, facing strategic
delays from the institutions handling them, and then appealing the denials one by one,
which is both time-consuming and involves financial risk. This reluctance of the institu-
tions to apply Court rulings beyond individual cases is frustrating. Citizens’ are far from
having the right to be able to “scrutinize all the information which has formed the basis of
a legislative act”.
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