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AUTHOR’S REPLY

Haney and Lowy argue that Plea Bargaining fails both to
ask and to answer a number of questions they consider crucial
(p. 634). I most certainly did not ask the questions they pose
and, given that I did not ask them, I naturally did not answer
them. They develop a passionate ideological critique of the
criminal justice system urging, inter alia, “the socioeconomic
restructuring required to achieve a meaningful reduction in
crime” (pp. 648-49). Reasonable people may differ about the ef-
ficacy of this prescription and the effects that its realization
would have, but Plea Bargaining does not attempt to explore
these matters.!

1 In the text of their article, Haney and Lowy also are critical of the ab-
sence of interviews with defendants (p. 635), although they qualify their objec-
tion by conceding that it is a bit unreasonable to expect a book to explore is-
sues it does not purport to address (p. 635-36 n.3). In any case, Casper (1972)
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Though a substantial portion of their discussion either
touches on issues that lie outside the scope of the book or is so
infused with the reviewers’ ideology that little can be said in re-
sponse, they do raise several questions about Plea Bargaining
that warrant brief comment here. First, their concerns about
the care that should be accorded the interpretation of the his-
torical data (pp. 638-39) are all raised in the book (pp. 28-29,
181). They fail to note, however, that in the low volume juris-
dictions the absolute number of cases per year is so small that,
even without controls for personnel, it is unlikely that “case
pressure” could explain the miniscule number of trials.2 Sec-
ond, only by very selective pruning of the interviews can one
conclude that those support a case pressure hypothesis (pp.
639-40). Furthermore, by questioning the direct relationship be-
tween case pressure and plea bargaining, I do not say that case
pressure does not affect plea bargaining. Indeed, the book is
explicit in pointing out that when cases per attorney, prosecu-
tor, or judge increase beyond some point, case pressure may af-
fect plea bargaining practices (p. 202, note 80; p. 168). Third,
though they do not attach much importance to the distinction
between learning and teaching (p. 640), I think it crucial to a
realistic understanding of newcomer adaptation. It is easy to
paint a picture of a conspiratorial group of court veterans coerc-
ing newcomers to plea bargain, and there is no gainsaying that
rewards and sanctions are utilized to teach newcomers a per-
ception that plea bargaining serves their interests. But there is
also a learning component to the newcomer’s adaptation, one in
which s/he learns that the characteristics of the cases that
must be processed differ substantially from what was expected.
Notwithstanding the reviewers’ personal views about case char-
acteristics, most court personnel (regardless of ideological per-
suasion) will readily admit that in many cases there are simply
no contestable factual or legal issues, and this realization has
implications too numerous to discuss here for the processing of
cases and for the use of plea bargaining. Suffice it to say that
as newcomers learn about their cases their plea bargaining be-
havior changes, just as it changes in response to rewards and

presents precisely these interview data, which are cited in Plea Bargaining at a
number of places.

2 For further support of the argument that plea bargaining is not a func-
tion of case pressure, see Feeley (1978) and Nardulli and Proch (1979). Nar-
dulli and Proch were able to control for personnel levels in the jurisdictions for
which they had data, and their findings closely parallel those presented in Plea
Bargaining.
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sanctions. Ignoring either component yields a neater picture of
the adaptation process, but one that ignores reality.

More generally, the review rests on two significant assump-
tions about trial courts. The reviewers believe that defendants
are coerced into pleading, and they believe that trials necessar-
ily would better serve the defendants’ interests. An interesting
example of the operation of these two assumptions can be
found in their rather involved scenario about the costs that a
first- or second-time offender bears in accepting a “good deal”
(p. 645). Essentially they argue that the defendant is tempted
by the plea bargaining offer, accepts it, but, alas, suffers later
when he is rearrested and now has a record of a prior convic-
tion. True enough, but why do Haney and Lowy assume that:
(1) the defendant cannot make his/her own choices about what
is in his/her own best interests—ought a defendant be denied a
right to plead, and to obtain what s/he perceives to be a more
lenient sentence?;3 (2) the defendant would have fared better
at trial and such a trial necessarily better serves the defen-
dants’ interests? Attorneys who engage in plea bargaining can
be criticized for “reduc(ing] complex human situations to their
merely legal dimensions” (p. 636) but cannot the same be said
for the behavior of attorneys in trials? The cause of criminal
justice reform is not aided by conjuring up false hopes for the
benefits yielded by trials. There is an extensive literature on
the problems of trials, just as there is an extensive literature on
the problems and abuses of plea bargaining. Neither trials nor
plea bargains guarantee a fair process or a just outcome. It is
easy to share the reviewers’ antipathy toward many real and
potential dangers of the plea bargaining process but it is mis-
leading to believe the trial to be a panacea.t

3 Indeed, new defense attorneys, eager to file motions and try cases, are
often urged by the defendant to negotiate a disposition (see, e.g., pp. 70-71).
Relatedly, Haney and Lowy credit Plea Bargaining because it “gives lie to re-
cent claims that the criminal courts really ‘do justice’” and shows that the sys-
tem accords “the same brand of justice it has dispensed for more than a
century—imprisonment” (p. 638). This interpretation is simply wrong, and per-
haps, in part, explains their failure to accept the fact that defendants might
choose to plead. For example, with regard to the question of “imprisonment,”
10 percent of the Circuit Court defendants received a jail sentence and 49 per-
cent of the Superior Court defendants were sentenced to jail or prison (pp. 187-
88, n. 17). One can argue about whether these rates are high or low, but they
certainly fall far short of supporting a view of a “lock them up” system.

4 There is not much new in their indictment of the plea bargaining proc-
ess. As explicitly noted in the book (though not in their essay), I was well
aware of the often discussed coercive aspects of the process (p. 160). Nowhere
in the book do I champion plea bargaining as an ideal. I do, however, argue
that it is inevitable. Because of its inevitability, and because of the well known
problems associated with trials, I urge further consideration of alternatives—
such as arbitration—to both the trial and the plea bargain (pp. 167-68).
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Where does one go from here? Haney and Lowy, I suppose,
opt for an outright abolition of plea bargaining and then some.
It is plain that no matter how you approach plea bargaining
they view it as a rotten process. Thus, they condemn its “invis-
ibility” (p. 648) and they attack it because it “submerges deci-
sionmaking in the back rooms of the criminal justice system”
(p. 647), yet they also imply that efforts to bring it out in the
open, to study plea bargaining sessions, to ask respondents to
explain their reasons for plea bargaining, merely legitimate the
process and create the possibility that we will “come to value
and respect it” (p. 649). It is to be condemned when it is secret
and the mythology suggests that cases are tried, and it is to be
condemned when it is recognized and we try to come to grips
with the reasons for its centrality.

Interestingly, Haney and Lowy concur with a major argu-
ment of Plea Bargaining—namely, that in our current criminal
justice system plea bargaining is inevitable. But they argue
that though it is inevitable we ought not “tolerate” (p. 648) a
system that makes it so. But simply refusing to “tolerate” a
system does not help us deal with the issue at hand. My pref-
erence was—and is—to understand and explain the way things
are and to offer realistic policy suggestions to ameliorate
abuses of the system. I think it is a healthy and significant de-
velopment that we now address plea bargaining forthrightly,
that deals are increasingly being made a part of the written rec-
ord in the court, that we experiment with bringing defendants
and victims into the plea negotiations (Kerstetter and Heinz,
1979), and that, in general, a process that historically was
“shrouded in secrecy and deliberately concealed by participat-
ing defendants, defense attorneys, prosecutors and even
judges” (Blackledge v. Allison, 431 U.S. 63, 76, 1977) is now be-
coming more visible and open to close public scrutiny.

Milton Heumann
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