THE SIGNIFICANCE OF VOTING CUES IN
STATE SUPREME COURT ELECTIONS
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Voters rarely take time to inform themselves about the candidates
and issues in judicial elections. Uninformed, voters must rely upon
some kind of voting cue, such as political party affiliation, incumbency,
name familiarity, or the like, to help them cast their ballots in these
low-salience elections. This article examines the effects these cues
have in determining voter behavior in partisan and nonpartisan elec-
tions for state supreme court justices. The results show that party la-
bels structure voter behavior along partisan lines. Without a party cue,
however, voting decisions are relatively unstructured and, as examples
show, often produce idiosyncratic results. The implications of these
findings for the continuing debate over judicial selection are then ex-
plored.

I. INTRODUCTION

It is perhaps a reflection of their ambivalent attitudes to-
ward the institution that Americans have devised five different
methods for the selection of their judiciary (Escovitz, 1975).
Uncertainty over whether the judicial function is primarily po-
litical or legal, and philosophical disagreement over whether
state judges should be held accountable for their actions or
should enjoy extensive independence, has resulted in a patch-
work of judicial selection methods across and within the
American states.

Since the turn of this century, popular partisan and non-
partisan elections have dominated state judicial selection.
“The concept of an elected judiciary [first] emerged during the
Jacksonian era as part of a larger movement aimed at democra-
tizing the political process . . . , spearheaded by reformers who
contended that the concept of an elitist judiciary . . . did not
square with the ideology of a government under popular con-
trol” (Atkins, 1976: 152). This concern found early expression
in the adoption of partisan judicial elections in some of the ex-
isting states, supplanting executive appointment and legislative
election, and it became the original selection procedure of new
states entering the Union. Several decades later, abuses associ-
ated with partisan judicial elections led Progressive reformers
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to push for the abandonment of partisan nominating conven-
tions, adoption of the direct primary and, preferably, nonparti-
san judicial primaries and elections.

At their zenith, partisan and nonpartisan judicial elections
were used in over 70 percent of the American states. But since
1940, an increasing number of states have chosen to abandon
popular selection in favor of a “merit plan” of judicial recruit-
ment. The merit plan calls for the establishment of a judicial
nominating commission composed of lawyers and lay persons
to suggest a list of qualified nominees (usually three) to the
governor. The governor makes the final selection but is limited
in choice to the names submitted by the commission. After a
short period of service on the bench (usually a year), the new
judge stands uncontested before the voters solely on the ques-
tion of whether he or she should be retained in office. A major-
ity of affirmative votes secures the incumbent a full term in
office, renewable by another retention election.

Because the merit selection movement was sparked prima-
rily by widespread dissatisfaction with direct popular elections,
it was aimed at those states utilizing partisan and nonpartisan
elections. Today barely a majority of states still maintain popu-
lar judicial selection. More than a dozen states have adopted
the merit plan for the selection of their highest appellate
judges, and the pace of change appears to be accelerating
(Escovitz, 1975).1

The criticisms of popular judicial elections and the claimed
benefits of the merit plan are extensive and need not be re-
viewed here (see Dubois, 1978: Ch. 1). But the main target for
most criticism is the behavior of the judicial electorate. The
purpose of this paper is to present fresh data on this topic and
to explore the implications of the findings for the reform of ju-
dicial selection methods.

II. THE PROBLEM WITH THE JUDICIAL ELECTORATE

The judicial electorate has been charged with being unwill-
ing to or incapable of exercising its democratic responsibilities

1 The importance of the merit plan of judicial selection extends far be-
yond the number of states in which it has found formal adoption. In many
states utilizing elective selection, governors have been required by constitu-
tional or statutory provisions to use a merit nominating commission in making
appointments to fill judicial vacancies; in some states, governors have volunta-
fql%rl )established such commissions for making vacancy appointments (Lowe,
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in the selection of judges.? Illustratively, critics argue that pub-
lic attention to judicial election contests is extremely low. Un-
like the highly salient races for president, governor, and major
legislative positions, judicial elections rarely feature the kinds
of visible candidates, controversial issues, and spirited cam-
paign activity which promote attention to the electoral process.
As a result, the public is said not to be sufficiently interested in
informing itself about the professional qualifications and policy
stands of those seeking judicial office. Apathetic about choos-
ing their judges, many voters fail to cast a ballot in judicial
elections. Those who do vote must rely upon irrelevant voting
cues provided by party identification, a recognizable name, a
ballot label, or some other guide to voting. The result, say crit-
ics, is that candidates win places on the bench because they
possess one or more of the aforementioned vote-gathering at-
tributes, not necessarily qualifications for judicial office.

These charges have been buttressed by the results of pub-
lic opinion surveys which confirm the low salience of judicial
elections and the low level of specific information possessed by
voters (Klots, 1955; Johnson et al., 1978). Only a small minority
of voters pay attention to judicial candidates and issues and,
therefore, the level of voter knowledge is very low. But despite
the slight attention paid by voters to judicial elections, it is not
the case, as some have suggested, that the public does not want
the responsibility of electing its judiciary. Surveys conducted
in states utilizing elective judicial selection have confirmed
popular support for that principle (Ladinsky and Silver, 1967;
Jacob, 1966; Philip et al., 1976).

Although voters want to select their judges, the formal re-
strictions placed upon judicial candidates and the informal
norms of behavior governing the conduct of judicial election
campaigns severely restrict the flow of information to citizens.
Meaningful participation is made difficult. The American Bar
Association’s Code of Judicial Conduct limits the extent to
which judicial candidates can discuss alternative viewpoints on
the resolution of public policy issues likely to come before
them as sitting judges. And informal norms of proper judicial
campaign activity, strictly enforced by incumbent judges, op-
posing candidates, and the organized bar are powerful deter-
rents to the substantive discussion of legal philosophies,
judicial decisions, and public policy issues (Ladinsky and
Silver, 1967). These formal and informal rules governing the

2 Most critics raise the same points and few offer supporting evidence.
For a sample of these arguments, see Winters (1973).
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conduct of judicial campaigns act as barriers which confine
campaign debate to the candidate’s formal qualifications, judi-
cial administration, and court reorganization—all issues which
generally do not spark voter interest.

Under these conditions it would not be surprising to find
that voters behave in the fashion claimed by critics. However,
the critics have failed to supply systematic empirical corrobora-
tion for their assertions. More often than not, descriptions of
judicial elections have consisted of unsystematic personal ac-
counts of observers. When in those few instances empirical ev-
idence drawn from the experience of particular state or local
jurisdictions has been offered, the results too often have been
extrapolated uncritically to characterize judicial elections gen-
erally. But students of the electoral process have found that
neither the characteristics of elections nor the behavior of elec-
torates is subject to easy generalization. Elections conducted
under differing legal conditions and in differing political envi-
ronments exhibit distinctively different qualities. Understand-
ing the conditions and contexts of judicial elections is the
object of the data analysis which follows.

III. VOTING IN STATE JUDICIAL ELECTIONS: THE
PARTISAN DIVISION OF THE VOTE

If voters in judicial elections do not base their voting deci-
sions primarily upon an assessment of the candidates and the
issues, then on what bases are these decisions made? For most
individuals party identification is the major organizing device
of political life (Campbell et al., 1960: Ch. 6). It is, therefore,
the logical place to begin an analysis of the patterns of electoral
behavior in state judicial elections.

Psychological attachment and loyalty to political party is
well-recognized as the most powerful and enduring determi-
nant of individual voting behavior (Converse, 1966). But party
identification is not the sole element in the voter’s electoral
calculus. Issues and candidate appeal from time to time can
pull the voter away from party attachment. Nevertheless, party
allegiance is remarkably stable and resistant to change, form-
ing the base from which voting decisions are made in each new
election.

The impact of short-term factors varies with the particular
candidates and issues. Scholars have given most attention to
the influence of short-term factors in presidential elections
where candidate appeal and national issues become especially
salient for voters (Kessel, 1972; Nie et al., 1976; Pomper, 1975;
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Margolis, 1977). However, the importance of party identifica-
tion for voting in elections below the presidential level, where
voters are less aware of candidates and the issue positions
taken by them, also has been recognized. Cowart feels that
“the relationship between basic partisan loyalties and voting is
stronger in state political contests than in presidential contests,
since the higher saliency levels usually accompanying presi-
dential contests yield greater opportunities for particular issues
to stimulate partisan defections” (Cowart, 1973: 835). A small
but consistent body of literature supports this proposition,
demonstrating that in sub-presidential balloting, such as for
United States Senator, member of Congress, and governor, vot-
ers rely most heavily upon party identification in casting their
ballots (Cowart, 1973; Miller and Levitin, 1976: 39-42). Recent
research suggests that party loyalties may be reinforced or at-
tenuated by the presence of an incumbent seeking re-election
(Cowart, 1973; Abramowitz, 1975; Cover, 1977; Kostroski, 1973)
as voters respond to a familiar name on the ballot. But the pre-
disposition of voters to cast their ballots along lines consistent
with party allegiance dominates electoral decision making at
the sub-presidential level.

Similar reasoning can be applied to understand the behav-
ior of electorates in judicial elections. The issues and the can-
didate personalities involved in a judicial campaign are of such
low salience for the voter that there exists no powerful short-
term stimulus that would move the voter to temporarily aban-
don a long-standing partisan allegiance. Of course, the extent
to which state judicial electorates divide along partisan lines
depends on whether voters are aware of the party affiliations of
the candidates. In states utilizing the partisan model, the ballot
itself contains this information and during the campaign party
organizations work hard to disseminate this information to
their followers in the electorate. In states utilizing the nonpar-
tisan judicial ballot, it is possible for voters to become aware of
the partisan affiliation of the opposing candidates where the po-
litical parties have a formal, legal role in making nominations
for the nonpartisan general election contest. In Michigan, for
example, judicial candidates compete in nonpartisan races af-
ter nomination by statewide party conventions. In Ohio, judi-
cial candidates compete on a nonpartisan ballot after
nomination in partisan primaries; the same system was used in
Arizona until 1974, when a merit selection plan was adopted.
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In addition to the formally partisan nominating processes,
the general election campaigns in these states are (or were)
often conducted with strong partisan overtones.? But with the
low visibility and attention attached to state supreme court
contests generally, it is not likely that the party cue in those
states which use the system of partisan nomination but non-
partisan election (hereinafter referred to as “mixed” states) is
as strong as it is in those partisan states where party is clearly
labeled on the ballot. However, party is likely to be of greater
importance in the decisions of voters in states which use the
“mixed” partisan nomination/nonpartisan election system than
in those states which utilize nonpartisan nomination and non-
partisan election of high court justices. There are usually no
pre-election campaigns in the latter where the candidates can
be identified by party; indeed, such identification is usually pro-
hibited by state constitutional provisions or state statutes. And
candidates are further restrained, either by legal provisions or
by the informal norms of proper nonpartisan campaign behav-
ior, from claiming or receiving the direct or indirect support or
endorsement of an organized political party.* Moreover, be-
cause the parties exert no formal control over the nominating
process, it is by no means certain that judicial election races
will be contested between candidates of opposing party affilia-
tions or involve individuals who have more than just a nominal
attachment to one party or the other. Unable to call upon the
party label on the ballot or to make a connection between can-
didates and partisan affiliations, the voters in states utilizing
nonpartisan nomination and election of state judges will be
forced to rely upon available non-party voting cues.

IV. METHODOLOGY

The extent of partisan voting in judicial elections could be
estimated at the aggregate level by comparing the proportion of

3 This is most accurate for judicial elections in Michigan and Ohio. The
partisanship of Michigan’s judicial contests is renowned (Schubert, 1959;
Ulmer, 1962). In Ohio, party workers stationed at the polls on election day dis-
tribute lists of the party’s candidates, including those for the judiciary, to the
voters. In Arizona, the role of the political parties in the general election cam-
paigns was apparently more restrained than in Ohio or Michigan (Lee, 1973).

4 The nonpartisan ballot and various legal restrictions do not necessaril
eliminate all campaign activity by political parties on behalf of judicial candi-
dates. In Minnesota, for example, the Farmer-Labor Party’s role in endorsing
particular candidates for the supreme court and for district judgeships is well
documented (Moos, 1941). Moreover, even where legal provisions more com-
pletely restrict partisan political activity, the parties or functionally equivalent
political groups may still operate sub rosa in a formally nonpartisan political
campaign. Studies of local nonpartisan elections have confirmed the existence
of such activity in some jurisdictions (Adrian, 1952; Mayo, 1964).
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the statewide vote for candidates for judicial office to the pro-
portion gathered by candidates for the top partisan offices who
share the same party label or affiliation. But “statewide elec-
tion statistics may obscure significant variations in patterns of
partisan support” (Barber, 1971: 778). A more incisive approach
is to examine the voting behavior of the judicial electorate by
counties. In this study, the Democratic percentage of the two-
party vote was calculated in each county in each nonsouthern
state® for the contested races for state supreme court and for
governor held from 1948 to 1974.6 These percentages were then
subjected to a simple correlational analysis.” High positive cor-
relations would indicate that the electorate in each county di-
vided their votes between the candidates for justice by party
much as they divided their votes between the opposing parti-
san candidates for governor. Low positive or negative correla-
tions would show that the voter divisions by county were not
strictly along partisan lines and that non-party factors formed
the basis for the electorate’s division.

In the partisan states, ballot labels indicated the party affil-
iations of gubernatorial and supreme court candidates. In the
“mixed” states, convention nominations (in Michigan) and
party primary ballots (in Arizona and Ohio) openly identified
the opposing partisans in the judicial election contests. In the
nonpartisan states, the party affiliations of opposing judicial
candidates were determined from standard biographical
sources, questionnaires submitted to state legislative research
bureaus and supreme court historians, and inquiries to major
metropolitan newspaper libraries and public officials.

The analysis of the partisan division of the vote was per-
formed in every judicial election in which the candidates were
found to have differing party affiliations. Thus, every contested
race in the partisan and mixed states was analyzed. In the

5 In the larger study for which these data originally were collected, the
eleven southern states of the Confederacy were excluded because of the
unique characteristics of the politics and population of that region. The rea-
sons which supported their exclusion from the larger study are not entirely ap-
plicable to this analysis. But most of the southern states which utilize judicial
elections (and nearly all do) feature the partisan variety; hence, it is to be ex-
pected that the partisan ballot structures the judicial voting behavior of south-
ern voters in the same way it does the behavior of voters in nonsouthern states.

6 In many instances election returns by county were available in pub-
lished state manuals or election pamphlets. In other cases election returns
were secured directly from the office in each state with the responsibility for
conducting statewide elections, usually that of the secretary of state.

7 The correlation statistic used here was Pearson’s product-moment cor-
relation coefficient (Blalock, 1960: 378).
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nonpartisan states, all contested races involving identifiable op-
posing partisans were included, as were those in which one
candidate’s partisan background could be ascertained but the
opponent’s could not.2 This latter category was included on the
assumption that voters need only perceive one candidate’s par-
tisan affiliation in order to be stirred to vote along partisan
lines. Where one candidate has a name familiar to voters and,
at the same time, one closely identified with partisan politics,
the voters may be provided with a voting cue which will struc-
ture their responses along partisan lines. The candidate with
the recognizable “party name” will attract the votes of mem-
bers of his or her own party and simultaneously warn away op-
position party voters.

Whenever possible, the state supreme court election was
correlated with a concurrent gubernatorial race. In those states
utilizing four-year gubernatorial terms, the supreme court race
occurring between gubernatorial races was paired in the corre-
lational analysis with the election for governor occurring two
years previously.® Due to the stability and consistency of parti-
san identification in the electorate and the predominance of
partisan voting in gubernatorial elections, this technique for
correlating the partisan division of the vote by county for
noncurrent gubernatorial and judicial races should provide a
reliable estimate of the overall level of partisan voting in judi-
cial elections.

The correlations of the partisan division of the vote in
supreme court races might be affected by the nature of the gu-
bernatorial balloting. Generally, partisan voting patterns in
each state are quite stable from year to year. Particularly sali-
ent issues or attractive candidates, however, might disrupt the
usual partisan division in any given year. Population shifts or
slight changes in the partisan loyalties of the electorate over
time, moreover, might influence the normal voting divisions.
As a check upon the possible instability of the gubernatorial

8 Of the elections held in the nonpartisan states, over half were uncon-
tested and thus excluded from the correlation analysis. Among the contested
races, about 60 percent involved elections in which the partisan affiliation of
one or both of the candidates could be determined, excluding those races fea-
turing individuals sharing the same party affiliation. Accordingly, only from
one-fourth to one-third of all of the nonpartisan elections, whether contested or
no;c, were included in the correlational analysis of the partisan division of the
vote.

9 In Michigan (until 1963) and Wisconsin, judicial elections held in the
spring also had to be paired with nonconcurrent gubernatorial races. Off-sea-
son judicial races held in odd-numbered years were paired with the November
election immediately preceding the spring contest. Judicial elections held in
the spring of even-numbered years were correlated with the November elec-
tions held later in the same years.
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vote, the correlations among temporally contiguous gubernato-
rial races in each state were examined, along with a parallel
matrix of intercorrelations among the temporally contiguous
contested supreme court races (see Table 2).10

V. FINDINGS

Table 1 presents the results of the correlation analysis of
the partisan division of the vote by county for governor and
supreme court justice. Two major patterns stand out. First,
voters in the partisan states are more likely to cast their votes
along party lines than voters in the mixed and nonpartisan
states. In states utilizing the partisan ballot, voters who cast
their ballots for the Democratic gubernatorial candidate are
likely also to vote for the Democratic judicial candidate; Repub-
lican candidates for justice and governor draw similarly from
the same base of partisan support in the electorate. The overall
mean correlation for all nine states is .84. The correlations are
particularly high in West Virginia, Indiana (.92 in each), and
Pennsylvania (.91).

As Table 1 also shows, it is much more difficult for voters in
states utilizing the nonpartisan judicial ballot to cast their
votes along party lines. Indeed, this was precisely the intent of
Progressive reformers in their drive for the adoption of nonpar-
tisan ballots. Even in the mixed states, where the nomination
process is partisan and voters have an early opportunity to
learn the party affiliations of the respective candidates, the
nonpartisan ballot still makes it difficult for the average voter
to cast a ballot consistent with partisan preference. In the
three mixed states, the mean correlations are considerably
lower than those observed for the partisan states, averaging .44

10 “Temporally contiguous” elections refers to those elections held adja-
cent in time. An important caveat to the intercorrelation analysis in Table 2 is
that only those contiguous gubernatoral elections which were paired with con-
tested judicial races in the correlational analysis were included in the calcula-
tion of intercorrelations. In the nonpartisan states, where contested judicial
races did not necessarily occur, the gubernatorial and judicial races intercorre-
lated may not have been held in successive biennial or quadrennial election
years. Additionally, where more than one judicial race in a given year was
available for intercorrelation with those in another year (as typically occurred
in states using partisan or mixed systems), the “most partisan” judicial elec-
tion, based upon the results of the correlation analysis of the partisan division
of the vote, was selected for intercorrelation.

The customary warnings about the use of aggregate voting statistics to
make inferences about individual voting behavior are applicable here
(Robinson, 1950; Ranney, 1962). In addition, because some of the voters who
cast ballots in the governor’s race failed to make a choice in the judicial race,
the county-by-county percentages used in the correlational analysis were not
drawn from precisely the same base of data (Dubois, 1978: Ch. 2). Caution in
the use of these data must be exercised, therefore.
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Table 1. Correlations Between Partisan Division of the Vote,
By County, For Supreme Court Justice and Governor,
By State and Judicial Election System, 1948-1974

Mean Range Standard
State Correlationa  High  Low  DeviationP
PARTISAN STATES
West Virginia .92 (N=20) .98 .18 .068
Indiana (1948-70) .92 (N=21) .99 .14 .071
Pennsylvania .91 (N=10) .98 .86 .036
New York .89 (N=12) .99 .70 .076
Iowa (1948-62) .88 (N=23) .95 .82 .040
Colorado (1948-66) .80 (N=20) .92 .64 .058
Kansas (1948-58) .79 (N=18) .90 .64 078
Utah (1948-50) .78 (N=2) .80 .76 *
New Mexico .67 (N=13) 97 .39 192
MIXED STATES
Ohio .47 (N=36) .81 -.42 210
Arizona 44 (N=10) Ny -.02 275
Michigan .40 (N=29) 13 -.23 .305
NONPARTISAN STATES
Montana .37 (N=15) .14 —.42 .302
Minnesota .34 (N=5) .65 -.01 284
Nevada 32 (N=4) .66 .03 314
Utah (1952-74) .32 (N=4) 42 .18 .106
Washington¢ .18 (N=8) .66 -.30 322
Wisconsin .18 (N=12) .46 .03 128
Wyoming 15 (N=T) .60 -49 332
North Dakota .07 (N=3) 18 -.05 *
Idaho¢ .03 (N=4) .10 —-.06 .069

a The entries in this column represent the mean correlation of the par-
tisan division of the vote for all elections included in the correlation
analysis in each state. For example, in West Virginia the mean cor-
relation of the vote between governor and supreme court justice in
twenty elections was .92. In the remaining columns it can be seen
that these correlations ranged from a high of .98 to a low of .78, with a
standard deviation among the twenty correlations of .068.

b The designation * indicates N<3; standard deviations in such in-

stances have been omitted as unreliable.

In the states of Idaho and Washington, a candidate who collects a

majority of the votes cast in the primary election is either declared

elected (Idaho) or entitled to run unopposed in the general election

(Washington). The correlation analysis was ferformed only upon

the contested judicial elections held concurrently with the November

elections. Oregon, which uses the same arrangement as that in

Washington, has not been included in this analysis, since only one

such contested race has been held in the postwar general elections.

[e]

overall. The mean correlations for the nine nonpartisan states
are lower still, with an overall mean of .25. The nonpartisan
state with the highest mean correlation for the partisan divi-
sion of the vote, Montana, registers a mere .37. The other non-
partisan states trail behind; in North Dakota (.07) and Idaho
(.03), the partisan divisions of the vote for governor are virtu-
ally no help in understanding the divisions of the states’ elec-
torates in judicial races.
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The second major pattern in Table 1 is that the range of
correlations in the partisan states is generally quite small,
while there is much more variation in the extent of party voting
in the mixed and nonpartisan states. This is revealed both by
the range of correlations reported in each state and the stan-
dard deviations of these correlations.!! In the nonpartisan and
mixed states the highest correlations approach those observed
consistently in the partisan states, while the lowest correlations
fall very low. In fact, in nine of the twelve mixed and nonparti-
san states, the correlations have on occasion fallen to negative
levels.

To check the stability of these relationships, the intercorre-
lations of the contiguous gubernatorial and the contiguous con-
tested judicial races were analyzed. These data, presented in
Table 2, show that the relationship between the type of judicial
election system and the extent of partisan voting by the judi-
cial electorate is not a spurious one owing to excessive instabil-
ity in the gubernatorial vote among the mixed and nonpartisan
states. Table 2 presents, as the number of elections permit, the
means and standard deviations separately for the gubernatorial
and the judicial intercorrelations.

The gubernatorial intercorrelations reveal that there is a
high degree of stability from one election to the next in the par-
tisan patterns of the vote. This is the case in virtually every
state, independent of the type of judicial election system. The
judicial intercorrelations show a different pattern. These
figures reveal that only among the partisan states is there a
high degree of stability in the partisan division of the judicial
vote from one election to the next. Although the differences
are not great, the mean judicial intercorrelations consistently
exceed the mean gubernatorial intercorrelations in states
utilizing the partisan judicial ballot. Likewise, the standard de-
viations of the intercorrelations are consistently less in these
states for the judicial than for the gubernatorial races. This
pattern conforms with the idea that in gubernatorial races,
short-term influences—candidates and issues—can disturb the
otherwise stable partisan alignment of the vote. In judicial con-
tests, by contrast, where personalities and issues are less sali-
ent, voters are more likely to cast their ballots along more
predictable party lines.

11 For these data, a high standard deviation indicates that the correlations
of the party division of the vote for governor and justice in a state are, on the
average, more variable than in a state in which the standard deviation of the
correlations are low (Blalock, 1960: 80-81).
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In the mixed and nonpartisan states, with the exception of
Nevada, the judicial intercorrelations in Table 2 are generally
much lower than the gubernatorial intercorrelations. The stan-
dard deviations also show that the judicial intercorrelations are
more variable than those in the gubernatorial races. Thus, the
party division of the vote in judicial races appears to be less
stable from year to year.

Table 2. Mean Judicial and Mean Gubernatorial

Intercorrelations,a Partisan Division of theVote,
By County, 1948-1974

Gubernatorial
Judicial Contests ContestsP
State Mean Std. Dev.c Mean Std. Dev.c
PARTISAN STATES
West Virginia .95 .045 .90 .061
Indiana (1948-70) .93 .019 81 .095
Pennsylvania .92 .029 .88 .048
New York .92 .060 .19 .188
Iowa (1948-62) 91 .024 .83 .051
Utah (1948-50) 87 * .61 *
Kansas (1948-58) .84 .037 72 .060
Colorado (1948-66) .83 .087 .16 .101
New Mexico .68 .150 .53 .158
MIXED STATES
Arizona .58 195 .90 .068
Ohio .50 .169 .85 .026
Michigan .33 .256 .93 .050
NONPARTISAN STATES
Nevada 13 * .57 *
Montana 21 .281 .80 .083
Wisconsin A7 .187 .85 .054
North Dakota 13 * .89 *
Utah (1952-74) .07 * .68 *
Washington .02 .395 .15 115
Idaho -.07 * .63 *
Minnesota -.10 331 .16 124
Wyoming =11 425 11 .093

a Intercorrelations are of temporally contiguous contested races, e.g.,
1948-1950, 1950-52, 1952-54, etc. See note 10 accompanying text.

b Includes only gubernatorial races held in years with contested
supreme court races included in correlation analysis.

¢ The designation * indicates N<3; standard deviations in such in-
stances have been omitted as unreliable.

These results are consistent with election theory and previ-
ous empirical studies of electoral behavior. Voters in low sali-
ence elections rely upon available voting cues, and in partisan
judicial elections the party label is the most meaningful guide
to voting. The electorate’s behavior is structured along partisan
lines. Moreover, the judicial race is not the only contest on the
ballot being decided by partisan voting. Most of the other races
on the ballot, including those for the major statewide executive
offices and federal and state legislative posts, are primarily
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partisan events. Indeed, although more deliberate voter assess-
ment of candidates and issues characterizes presidential, gu-
bernatorial, and perhaps U.S. senatorial voting, most voters
ultimately vote in ways consistent with their long-term partisan
attachments.

At first glance it would appear that the nonpartisan judicial
ballot achieved precisely what its supporters desired; it re-
moved political party from consideration by voters. Progressive
reformers reasoned that the elimination of party from the bal-
lot and partisanship from the campaign would promote a more
sober evaluation by voters of the individual qualifications and
issue positions of those seeking office. But given the low sali-
ence of judicial elections, it is unlikely that voters seek out and
assimilate what little information exists about contending can-
didates. Most voters must rely upon other information which
they receive during the campaign or in the ballot booth. Per-
haps the most central cues available to guide nonpartisan judi-
cial voting are incumbency and name familiarity. Incumbency
itself can result in name recognition, but these two factors de-
serve separate treatment as determinants of electoral behavior
in nonpartisan judicial contests.

The incumbent judge probably is not known to the elec-
torate for his activities on the bench. Unlike legislators and
other public officials, judges have few opportunities to have
their names in the news, and they make little effort to keep
their names before constituents between elections. But just
prior to and during campaigns, incumbents seek such visibility,
and their supporters capitalize on the fact of incumbency.
Campaign committees prominently publicize the candidates’
qualifications and experience as ‘“sitting” judges. In some
states, ballot labels make voter identification of incumbents an
easy task. Party line voting is, of course, discouraged by the
nonpartisan ballot. But voters who cast their ballots for the
candidate they recognize as the incumbent further reduce the
correlations between the party division of the vote for governor
and for supreme court justice.

Candidates for state supreme court also may draw voters if
they possess familiar names. Previously unknown candidates
will have a difficult time getting their names before the judicial
electorate without massive publicity efforts. But candidates
who have served in public office or who have been frequent
contenders for public office, particularly at the statewide level,
will be immediately recognized by some, perhaps many, voters.
Even candidates who have previously served in high appointive
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office with public visibility will benefit from name familiarity
and recognition by the voters. Finally, one can find occasional
candidates who share the surname of a well-known political
figure in the state even if unrelated by family or political affilia-
tion. When candidates possess high name familiarity and also
are strongly associated with a political party, voters may act
upon this cue and respond in a surprisingly partisan fashion
despite the nonpartisan ballot.

Beyond incumbency and name recognition, voters can call
upon other voting cues in nonpartisan settings. The surnames
of candidates provide ethnic or religious cues meaningful to
some voters (Nagel, 1973). In those states where ballot labels
indicate the occupation or residence of candidates, additional
voting indicators are available (Byrne and Pueschel, 1974).
Even in the absence of a ballot label, some voters may recog-
nize and be attracted to candidates whose political or judicial
careers extend into their city, county, or region (Key, 1949). Fi-
nally, the vote can be based on such irrelevant considerations
as the sex of candidates, the use of a nickname on the ballot, or
even the relative ballot position of competing candidates
(Byrne and Pueschel, 1974; Bain and Hecock, 1957). Under con-
ditions of low voter information about candidates and issues,
and in the absence of cues for discriminating among competing
candidates found in party affiliation, name familiarity, ethnic
identification, ballot labels, or geography, voters may resort to
random criteria for expressing their voting preference, such as
flipping a coin or pulling any lever.

The precise effects of each of the possible non-party cues
which inspire voter choice have not been researched for judi-
cial elections. It would indeed be a Herculean task to attempt
such an analysis. But a partial assessment of the consequences
of removing the party label from the judicial ballot and the role
of the major non-party voting cues (such as incumbency and
name familiarity) can be made by considering some actual ex-
amples of disruptions in the normal partisan voting divisions
which accompany nonpartisan judicial elections. Of course, not
all cues present in an election will be used by all voters. We
can surmise that some voters, faced with a lack of direction,
will withhold their vote in judicial contests. Others are drawn
to the polls to participate in the selection of other elected offi-
cials and ignore the judicial race. In any case, the overall level
of voter participation in judicial elections suffers under the
nonpartisan ballot because voters are robbed of meaningful
guides to voting (Dubois, 1978: Ch. 2).
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One measure of the impact of the nonpartisan ballot on
participation is the amount of “roll-off,” i.e., the proportion of
voters participating in the race at the top of the ballot who fail
to cast votes in the judicial contest. In the states utilizing parti-
san judicial elections, the mean amount of roll-off in contested
races is slightly less than seven percent, ranging from a low of
approximately one percent in Utah to slightly over 11 percent
in Kansas. In states with nonpartisan general election ballots,
however, roll-off in contested races averaged over 21 percent
across 12 states, ranging from about 11 percent in Wyoming to
over 34 percent in Michigan (figures not shown in Table).12

VI. EXAMPLES FROM THE MIXED STATES

The impact of the nonpartisan ballot upon the behavior of
the judicial electorates can be appreciated by a description of
representative elections conducted in those states which utilize
nonpartisan general election ballots, but which feature parti-
sanship in the formal nomination processes and in the conduct
of the general election campaigns. The results demonstrate
that even in these mixed states, where the stimuli for partisan
voting are strong, the nonpartisan ballot nevertheless forces
voters to rely upon non-party voting guides and often results in
idiosyncratic patterns of voting.

The disrupting effects of name identification and incum-
bency are clearly demonstrated in Ohio’s judicial elections.!3
The name Matthias has appeared on the supreme court ballot
in Ohio virtually every six years since 1914. Edward S.
Matthias, a Republican, was first elected to the supreme court
in that year and was subsequently re-elected six times until his
death in 1953. He was succeeded by his son, John M. Matthias,
also a Republican who won initial election in 1954 and was re-
elected three times before resigning in 1970. The correlations
for the partisan division of the vote for elections in which a
Matthias was involved are among the most consistently low re-
ported for Ohio. Since Matthias is a name traditionally associ-
ated not only with the state supreme court but also with

12 Many other factors are known to influence the ability of voters to com-
plete their ballots. Voter fatigue is known to take its greatest toll among less
educated voters who are more likely to be confused by a long ballot. Institu-
tional arrangements, such as the place on the ballot and specific judicial elec-
tion ballots also might affect the amount of roll-off (Walker, 1966; Dubois, 1979).
But given the steady increase in roll-off from states using the partisan judicial
ballots to those using nonpartisan balloting, the importance of the absence of
the party cue upon voter participation in judicial contests cannot be dismissed.

13 On Ohio judicial elections, see Barber (1971).
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Republican politics, some voters probably cast their ballots
along lines consistent with their partisan preference. Other
voters were more influenced by the long term incumbency of
the candidate and the familiarity of the family name vis-a-vis
those of opposing candidates.

Aside from the effect of incumbency and name recognition
upon voting patterns in Ohio, names strongly associated with
the partisan politics of the state have evoked partisan re-
sponses from the voters in nonpartisan judicial races. The
names Taft, Brown, Herbert, and O’Neill are closely linked with
the Republican Party in Ohio. Many judicial races involving
candidates bearing these names have sparked partisan divi-
sions in the electorate, even when the candidates involved have
not been closely related to the family for which the partisan
reputation was originally earned. Similarly, Democrat Frank D.
Celebrezze won election to the Ohio Supreme Court in 1972 in
the most partisan race studied (r = .81). Undoubtedly, many
voters responded to the surname that Celebrezze shares with
Anthony D. Celebrezze, the well-known Democratic former
mayor of Cleveland from 1952 to 1962, later appointed by Presi-
dent Kennedy as Secretary of Health, Education, and Welfare,
and subsequently elevated to the federal appeals bench by
President Lyndon Johnson.

This relatively high degree of partisan voting might be con-
strued as the unusual ability of Ohio’s political parties to suc-
cessfully promote the partisan affiliations of their respective
judicial nominees. But it can be shown that such is not the
case. Voters in Ohio’s judicial elections appear to have re-
sponded to name familiarity first and to party second. This is
best shown when the association of party and name have been
juxtaposed from their typical or expected link. For example, a
number of Democratic candidates named Brown have at-
tempted to win election to the Ohio Supreme Court. This
would induce some Republican voters to “cross over” to vote
for the candidate whose name they associate with their party
and some Democratic voters to “cross over” to avoid voting for
the candidate they think is a Republican. A dramatic instance
of this kind of name confusion was demonstrated in the 1970
race between Democrat Allen Brown and J.J.P. Corrigan, a Re-
publican appointee of Governor John Rhodes. In this race, a
Democratic candidate with a surname associated with Republi-
canism faced a Republican candidate possessing a Democratic
name in Ohio politics. The correlation between this judicial
race and the concurrent gubernatorial contest was —.42,
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suggesting that many Democrats voted for Corrigan and many
Republicans for Brown, resulting in a moderately partisan vote
in the wrong direction.

Partisan judicial races where candidates with well-known
backgrounds in party politics or names closely associated with
either party sought election to the state supreme court also ap-
peared in Arizona’s mixed system used prior to 1974. Notable
is the 1964 contest between Republican Edward W. Scruggs and
Democrat Ernest W. McFarland which, despite the nonpartisan
ballot, sparked a strongly partisan division in the electorate
(r = .77). McFarland was a political landmark in Arizona
politics during the 1940’s and 1950’s, serving first two terms as
U.S. senator and then two terms as governor. McFarland made
an additional unsuccessful attempt in 1958 to unseat Barry
Goldwater from his U.S. Senate seat. In 1964, when McFarland
ran for and won his place on the Arizona Supreme Court, Re-
publican and Democratic voters alike were able to cast votes
consistent with their partisan preferences; few voters could
have been unaware of McFarland’s tie to the Democratic Party
(Rice, 1961).

As in Ohio, name confusion has occasionally affected
Arizona’s judicial elections. In 1960, Jesse A. Udall, a Republi-
can, won election to the state supreme court, the only Republi-
can elected in the postwar years until 1968. Appointed in June,
1960, by Governor Paul Fannin, Udall managed to keep his seat
in the Democratically-dominated state because he shared the
Udall name, one associated historically with a pioneer Mormon
family and with Democratic politics in the state. The confusion
of the voters in electing a Republican Udall is suggested by the
slightly negative correlation for the partisan division of the vote
(—.02). And it is consistent with the strong negative intercorre-
lation of the 1960 judicial race with one held in 1952 in which a
Democratic Udall (Levi S.) was elected to the court (—.61).14

A final example, drawn from Michigan’s experience with
nonpartisan judicial races, demonstrates the impact of idiosyn-
cratic voting behavior often associated with this ballot form.
Name confusion was a major factor in the 1959 race when two
candidates with identical last names were among the five-per-
son field, competing for two positions on the state’s high court.
The Republican Party nominated William H. Baldwin and
Maurice F. Cole, the latter a circuit court commissioner from

14 The 1952 contest in which Democrat Levi S. Udall was elected was mod-
erately partisan, with a correlation for the partisan division of the vote of .59.
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Oakland County. Also on the ballot were the two Democratic
incumbents seeking re-election plus one Kenneth P. Cole, an
attorney and nominee of the Prohibition Party. Third-party
candidates previously had made supreme court bids in
Michigan, but with very limited success. Despite the labeling
of the candidates by occupation on the ballot, the Prohibition
candidate, Kenneth Cole, gathered 199,123 votes compared to
Maurice Cole’s total of 209,155. The Prohibition Cole captured
over 30 percent of the votes cast for the three non-Democratic
candidates. An inspection of the county returns reveals that
the Prohibition Party nominee led Maurice Cole in 62 of the
state’s 83 counties and competed closely in virtually all of the
remainder. Only a winning margin in Oakland county of some
11,000 votes preserved a plurality for the Republican Cole.

This is an extreme and not very common example. But it
illustrates the dramatic effect which name identification and/or
confusion can have upon the voting responses of the electorate
faced with a nonpartisan ballot. It also confirms for judicial
elections the tendency, originally uncovered by V.O. Key, Jr.,
for voters to give disproportionate support to candidates who
are their “friends and neighbors” in elections where there is no
regularized system of two-party competition or a stable struc-
ture of factional non-party competition (Key, 1949: 37-41). In
the final tally, the Republican Cole secured a statewide plural-
ity over the Prohibition Party candidate by a vote margin
achieved among voters who were “friends and neighbors” in
his home county.

These general observations on voting patterns in the mixed
partisan/nonpartisan states due to name identification and
incumbency also can be seen in the nine states utilizing non-
partisan nomination and nonpartisan election of supreme court
justices. In these states political parties have no formal role in
nominating candidates or campaigning on their behalf. In fact,
in most nonpartisan states, candidates are prohibited from be-
ing identified by partisan affiliation and in some the parties are
formally restrained by law from offering campaign endorse-
ment to judicial candidates. Regardless of whether the parties
are legally limited in the formal role they can play in judicial
campaigns, however, in some states they do appear to engage
in informal, sub rosa, activity on behalf of candidates. Studies
on the extent of party activity in nonpartisan judicial elections
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are not available, but in all likelihood the parties are not as visi-
ble to the electorate as when they have formal legal responsi-
bility for choosing nominees to run on the nonpartisan general
election ballot.’> Thus it is unlikely that voters are able to as-
certain the partisan affiliations of opposing candidates in most
nonpartisan judicial elections. Indeed, since political parties
play no formal part in recruiting candidates for judicial office,
there may not even be judicial candidates of different political
persuasions on the ballot. But even when opposing partisans
do contest a judicial race, voters are unlikely to be aware of
their identities.

VII. IMPLICATIONS FOR RESEARCH AND REFORM

Both the supporters and opponents of judicial elections can
find support for their positions in these results. For opponents
of popular judicial selection, the results will confirm their worst
suspicions that voters have no rational basis for casting ballots
in these low-salience races and often have to adopt idiosyn-
cratic criteria in making their choices. And even where voters
have their decisions structured by party labels, no necessary
relationship need exist between the judicial qualifications of
those who seek seats on state supreme courts and the partisan
labels they wear. Proponents of popular judicial selection
might respond that party labels provide no less guidance about
judicial qualifications and abilities than they do about the qual-
ifications and abilities of candidates for non-judicial offices.
Party labels do not assist very well with regard to such infor-
mation in most elections, but we do not abandon the elective
process for the selection of other public officials. Further,
though comparative studies have not yet been performed, the
level of voter knowledge about the qualifications of candidates
seeking judgeships does not appear substantially lower than
voter awareness concerning competing candidates for most
sub-presidential offices (Stokes and Miller, 1962; Freedman,

15 No studies have considered the extent of surreptitious party activity in
state judicial elections. There is some evidence that even where party organi-
zations attempt to endorse judicial candidates or to carry on active campaigns,
their efforts may be eschewed by the candidates. For example, in Minnesota
incumbents discovered that the most successful election strategy was to cam-
paign as incumbents and join other incumbents of both parties seeking re-elec-
tion. The Farmer-Labor Party, which endorsed liberal incumbents seeking re-
election, was unable to persuade judges from campaigning with conservative
incumbents. Malcolm Moos was led to conclude that this “incumbent strategy”

was so successful that “the effects . . . of partisan endorsement for candidates
for election to the supreme court . . . have . . . been negligible” (Moos, 1941: 71-
72).
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1974; Johnson et al., 1978; Ladinsky and Silver, 1967; Adamany
and Dubois, 1976).

It does not follow, of course, that the level of voter aware-
ness and intelligence in judicial campaigns cannot be im-
proved. There have been calls for the more extensive use of
professional bar polls and bar association ratings of judges and
prospective judges (see Johnson et al., 1978), the pre-election
distribution to voters of materials describing the qualifications
of candidates for the bench (Beechen, 1974), and the easing of
the formal and informal codes of proper judicial campaign con-
duct so as to allow judicial candidates to present their general
political philosophies and to debate their views on judicial pol-
icy questions (Grossman, 1972). More recently it has been pro-
posed that the legal profession screen candidates who desire to
run for elective judicial office (Curtiss, 1976; Kaminsky, 1977).
Presumably, under such a plan, whoever won on election day
would be at least minimally qualified for the bench.

But maximizing the overall quality of the judiciary is not
the sole aim of a system of judicial selection and retention. The
popular election of judges in America has also sought to create
or preserve the accountability of judges to the populace. Ap-
pellate judicial service may well require the possession and
demonstration of special skills and unusual analytical abilities,
but the issue of whether the overall quality of the bench is
compromised by popular elections may be outweighed if elec-
tions do secure the popular accountability of judges. The party
label, although not directly of utility in selecting the “most
qualified” candidate, may nevertheless perform a critical func-
tion by structuring voter choices along partisan lines, providing
one believes that political parties serve as the instruments by
which the electorate maintains control over and hence the ac-
countability of state judicial actors.

Research investigating the relationship between social
background and patterns of judicial behavior has shown that
political party is the most powerful factor accounting for differ-
ences in the decision-making orientations of state supreme
court justices (Nagel, 1961; Bowen, 1965; Nagel, 1974). Case
studies on patterns of judicial behavior in state supreme courts
also suggest that the extent to which partisanship is important
in judicial decision-making varies with the partisanship of the
nomination and election system (Schubert, 1959; Ulmer, 1962;
Adamany, 1969; Feeley, 1969; Feeley, 1971; Fair, 1967; Beiser and
Silberman, 1971; Beatty, 1970). There is a growing literature,
therefore, which links the judicial election constituency to the
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behavior of judges selected under the partisan system (Dubois,
1978: Ch. 5-7). At present, the results of previous analyses pro-
vide only inferential support for this linkage. But if the infer-
ences gleaned from the case studies can be more firmly
established in future research, party identification may emerge
as the chief mechanism by which voters can influence the
course of judicial policy-making.16

To accept this position, one would have to determine
whether voters casting ballots along party lines in judicial elec-
tions are voting “blindly” or “irrationally,” as the critics sug-
gest, or in fact are able to use the party label as a meaningful
guide to express their general preferences on the resolution of
public policy issues. The latter position, most ably expounded
by V.O. Key and more recently by Gerald Pomper, notes the
high correlation between partisan affiliation, issue preferences,
and electoral choice, and sees in partisan voting the means by
which the citizenry can maintain control over the course of
public affairs (Key, 1966; Pomper, 1968; Pomper, 1975). To ac-
cept this position, one also would have to concede the principle
of judicial accountability as a central goal of a judicial selection
system, a concession proponents of the merit plan seem unwill-
ing to make. Indeed, one suspects that it is the conflict be-
tween the values of judicial accountability on the one hand and
judicial independence on the other that is at the heart of the
debate.l” No amount of empirical evidence can be marshalled
to reconcile this normative clash or establish the rightful pre-
eminence of one value over the other.
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