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Abstract

Should theoretical discourse supporting state crimes be protected as free speech or prosecuted as atrocity
speech? The relationship between Neo-Hobbesian Nazi collaborator Carl Schmitt and progressive
Futurology founder Ossip Flechtheim provides a fascinating framework for exploring that question. In
1933, Schmitt rejected Flechtheim as a PhD student, on antisemitic grounds. Meanwhile, becoming
Nazism’s “Crown Jurist,” he helped force Jewish lawyers, including Flechtheim, into exile. Post-war,
Flechtheim, now on the US Nuremberg prosecution staff, arrested Schmitt. Through Flechtheim’s
experience, this article explores how Schmitt’s prosecution, within a contemplated “Propaganda and
Education Case” (PEC), might have determined how to treat atrocity-complicit academic propagandists. It
chronicles how the PEC/Schmitt case collapsed when Flechtheim’s investigation was curtailed due to
resource constraints, equivocal precedent, and prosecutor Robert Kempner’s botched interrogations.
Nonetheless, Flechtheim contributed to the Ministries Trial conviction of propagandist Otto Dietrich. The
article concludes by juxtaposing that case with Schmitt’s near-prosecution to contemplate norms for
charging theorists laying needed groundwork for atrocity, via sufficiently proximate speech, even absent
direct incitement. Such an international justice future would mirror immediate post-Cold War intellectual
developments, which vindicated Flechtheim’s vision, not Schmitt’s. Exploring this topic is timely, as
Russian academic discourse has enabled/fueled Ukraine’s invasion and related atrocities.

Keywords: Carl Schmitt; Ossip Flechtheim; Nuremberg Trials; atrocity speech; academic freedom; international criminal law;
propaganda; crimes against humanity; aggression; Nazi Germany

A. Introduction

Berlin, Germany, March 24, 1947. A red brick detention center loomed over the tree-lined
intersection of Friesenstrafle and Jiiterboger Strafie.! Inside, the rightist German intellectual Carl
Schmitt, once Nazism’s greatest legal theoretician,” sat across from the German-Jewish political

IThe arrest was effectuated via a summons, rather than conventional arrest warrant. See Summons (17 March 1947) from
Ossip Flechtheim to Carl Schmitt, National Archives and Records Administration (hereinafter Summons), Washington, DC,
Berlin Branch Documents, Record Group Number 238, Entry Number NM-70 202.

2Among the most useful reference works on Schmitt's role in intellectual history are GOPAL BALAKRISHNAN, THE ENEMY:
AN INTELLECTUAL PORTRAIT OF CARL SCHMITT (2000); JAN-WERNER MULLER, A DANGEROUS MIND: CARL SCHMITT IN POST-
WAR EUROPEAN THOUGHT (2003); JosEPH W. BENDERSKY, CARL SCHMITT: THEORIST FOR THE REICH. (2014). The best
current biography of Schmitt is REINHARD MEHRING, CARL SCHMITT: A BIOGRAPHY (2014).
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philosopher Ossip Flechtheim, the founder of “Futurology” and a rising star of left liberalism.
Soon after Adolf Hitler’s 1933 accession to power, for apparent antisemitic reasons, the then-
Professor Schmitt rejected graduate student Flechtheim’s request to supervise his PhD dissertation
at the University of Cologne. From the young man’s perspective, the pro-Nazi jurist caused his
later exclusion from the legal profession and eventual expulsion from the Fatherland itself. Now,
the tables had turned, for it was Flechtheim who returned to Germany after the fall of the Third
Reich, working for American prosecutors, who had Schmitt arrested as a possible defendant in the
Nuremberg Trials just the previous day.?

That these major twentieth-century intellectuals, who had earlier crossed paths as teachers
and would-be students, became potential adversaries in criminal justice proceedings at
Nuremberg is striking enough. Still more intriguing, though, was the nature of Schmitt’s
envisioned prosecution — as a defendant in what the lawyers referred to as the “Propaganda and
Education Case” (PEC), a trial before one of the American Nuremberg Military Tribunals
(NMTs), subsequent to the 1945-46 initial proceeding before the International Military Tribunal
(IMT)).* Perhaps most significantly, the prosecutors and defendants in this proposed inquest
before one of the American Nuremberg Military Tribunals (NMTs) represented a turned-on-its-
head pairing of 1930s persecuted Jewish lawyers, which included prosecutor Robert Kempner
(who, like Flechtheim, was a victim of the Aryanization of the legal profession that Schmitt had
helped to implement),® facing off against Nazis who had been active in the academic and
ideological spheres.®

But the PEC never made it to court, having been cut due to Nuremberg trial program resource
constraints and concerns about the legal implications of the IMT’s acquittal of Nazi Radio
Division head, Hans Fritzsche. 7 Moreover, even though PEC target Otto Dietrich, Hitler’s press
chief, would go on to be tried as part of Nuremberg’s Ministries Case, Schmitt himself never faced
justice beyond his initial arrest and the series of interrogations that followed.® Those questioning
sessions, including the Schmitt-Flechtheim confrontation, were deemed inadequate to warrant
prosecution. But could a more thorough investigation have yielded a triable case? If it had, how
might a trial of one of Nazi Germany’s leading theoreticians have turned out? Would it have
resulted in undue infringements on academic freedom or would it have been a useful corrective for
the lack of accountability in respect of intellectual contributions to state crimes?

Although a few historical accounts have dealt with the episode — mainly from a Schmittian
biographical perspective’ — up until now, almost nothing in the legal literature has grappled

3MAaRrIO KEBLER & Ossip K. FLECHTHEIM: POLITISCHER WISSENSCHAFTLER UND ZUKUNFTSDENKER (1909-1998) 77-79
(2007); Mario Kessler, Between History and Futurology: Ossip K. Flechtheim, in GERMAN SCHOLARS IN EXILE: NEW STUDIES IN
INTELLECTUAL HISTORY 173-211 (Axel Fair-Schulz and Mario Kessler, eds., 2011). On Flechtheim’s “Futurology,” a political-
academic program for future-oriented policy study and progressive social reform, see, e.g., Ossip K. FLECHTHEIM,
FUTUROLOGIE: DER KAMPF UM DIE ZUKUNFT (1971).

“KEVIN JON HELLER, THE NUREMBERG MILITARY TRIBUNALS AND THE ORIGINS OF INTERNATIONAL CRIMINAL LAW 64-67
(2011).

5See ROBERT MAX WASILII KEMPNER, DAs DRITTE REICH IM KREUZVERHOR 293 (1969).

SHELLER, supra note 4, at 64-67.

7United States v. Goering, Judgment, Fritzsche (Int'l Mil Trib. Sept. 30, 1946), reprinted in 6 F.R.D. 69, 186-87 (1946)
[hereinafter Fritzsche Judgment]. On NMT resource challenges, see Gregory S. Gordon, The Nuremberg Trials Public
Communications Apparatus: Propaganda for WWII Healing and Cold War Positioning at the Dawn of PR in ICL, 20 J. INT'L
CRIM JUSTICE 11, 46-47 (2022).

8For a brief summary of Schmitt's post-war activities, see Mehring, supra note 2, at 547-48.

9The most complete English-language accounts so far are Joseph W. Bendersky, Carl Schmitt at Nuremberg, 72 TELOS 91
(1987); Joseph W. Bendersky, Carl Schmitt's Path to Nuremberg: A Sixty-Year Reassessment, 139 TELOS 2007 6 (2007). Key
German-language accounts preserving important historical details and materials, such as Schmitt's interrogation records and
autobiographical recollections, include HELMUT QUARITSCH, ANTWORTEN IN NURNBERG (2012); Claus-Dietrich Wieland,
Carl Schmitt in Niirnberg (1947), 2 1999: ZEITSCHRIFT FUR SOZIALGESCHICHTE DES 20. UND 21. JAHRHUNDERTS 108 (1987).
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directly with these questions.!® Nor has any treatment explored in depth the way the case against
Carl Schmitt might have been constructed or its potential impact on the trajectory of international
criminal law. Moreover, given its fascinating implications for intellectual history, on both a
biographical level (that is, celebrated Nazi rightist philosopher versus ascendant leftist Jewish
thinker) and on a broader conceptual level (that is, neo-Hobbesianism versus Futurology), it is
surprising that existing scholarship has failed to consider the Nuremberg travails of Carl Schmitt
from the perspective of Ossip Flechtheim.

This article fills these gaps in the literature by chronicling the historical linkages, divergences,
and “re-linkages” of these two lawyers cum philosophers amid their very different experiences of
20th-century Germany and its fate. Those experiences involved encounters with some of the
period’s most influential and interesting personages, including Hermann Goering, Heinrich
Himmler, Benito Mussolini, Thomas Mann, W.E.B. DuBois, Edmund Husserl, Theodor Adorno,
Max Horkheimer, Hans Kelsen, Raphael Lemkin, Robert Jackson, and “Wild Bill” Donovan,
among others. At the same time, the article puts the Schmitt-Flechtheim encounter into a legal
framework that helps explain why the PEC prosecution was initially contemplated, why it never
came to fruition, and why, especially given the propaganda linked to the recent Russian invasion
of Ukraine, the policy considerations that animated it may still be relevant.

The Article is divided into five parts. After this Introduction, Part 2 explores the interwar and
wartime histories of Schmitt, who, contrary to traditional accounts, revealed deep-seated
antisemitism prior to the Nazi period,'! and Flechtheim, whose cosmopolitan upbringing inspired
him to initially embrace doctrinaire Marxism and later democratic socialism. It shows how their
divergent origins molded polar-opposite political orientations temporarily converging toward a
relative center, as both theorized the death of the Weimar state. The section then chronicles
Schmitt’s rollercoaster relationship with the Nazi party and Flechtheim’s exile years in Belgium,
Switzerland, and the United States, and his eventual return to Germany, via connections in the
Office of Strategic Services, the precursor to the Central Intelligence Agency.

Part 3 then examines the Schmitt-Flechtheim postwar encounter, including Flechtheim’s
March 1947 arrest and interrogation of Schmitt, followed by Kempner’s interrogations. This part
also reveals, for the first time in the Schmitt literature, an “Aggression Propaganda Case,”
proposed by Genocide Convention author Raphael Lemkin, which would have placed Schmitt and
Lebensraum theorist Karl Haushofer in the dock. The latter’s suicide obviated Lemkin’s
prosecution recommendations, but American lawyers were still prepared to try Schmitt as part of
the PEC proceeding. In the end, however, as this section will explain, resource constraints, the
Fritzsche acquittal, and Kempner’s botched handling of Schmitt’s interrogations led to the demise
of the PEC as well as the individual case against Schmitt.

So, Part 4 considers what might have been. Could Kempner have conducted the interrogations
more effectively? Might additional investigation by Flechtheim’s Berlin team have strengthened
the case against Schmitt? This section also looks at the IMT precedents, the subsequent NMT legal

19The most extended consideration of the case so far is Quaritsch, supra note 9. The author, however, was predisposed
towards supporting Schmitt’s own arguments and characterizations of the legal issues. But a more balanced approach was
presented in MICHAEL SALTER, KiM MCGUIRE & MAGGI EAsTwOOD, THE ACCIDENTAL BIRTH OF HATE CRIME IN
TRANSNATIONAL CRIMINAL LAW: “DISCREPANCIES” IN THE PROSECUTION FOR “INCITEMENT TO GENOCIDE” DURING THE
NUREMBERG PROCESS INVOLVING THE CASES OF JULIUS STREICHER, HANS FRITZSCHE AND CARL SCHMITT (2013) (focusing on
“hate speech,” not Schmitt’s other conduct). Edwin Bikundo’s analysis concentrates more on philosophical than legal
questions. See Edwin Bikundo, Carl Schmitt as a Subject and Object of International Criminal Law: Ethical Judgment in
Extremis, 16 INT'L CRIM. L. REV. 216 (2016); accord Michael Salter, Neo-Fascist Legal Theory on Trial: An Interpretation of Carl
Schmitt's Defence at Nuremberg from the Perspective of Franz Neumann's Critical Theory of Law, 5 RES PUBLICA 161 (1999).

USee Bendersky, Carl Schmitt at Nuremberg, supra note 9, at 95 (“What is conclusive is that before the Nazi seizure of power
there was not the slightest anti-Semitic note in any of Schmitt's writings or personal and professional relations.”) By the time
Schmitt's diaries were published, with their plethora of antisemitic passages, this view was no longer tenable. See Joseph W.
Bendersky, Schmitt's Diaries, in THE OXFORD HANDBOOK OF CARL SCHMITT 143 (Jens Meierhenrich & Oliver Simons, eds.,
2016) (describing the diaries as “enlightening regarding Schmitt’s incessant personal antisemitism”).
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authorities and jurisprudence to gauge what Schmitt might have been charged with and the
likelihood of a potential conviction. As it turns out, prosecutorial pessimism may have been
unfounded - had Flechtheim been allowed to probe further, his desire for justice against Carl
Schmitt might have been realized.

Finally, a concluding section evaluates how the PEC might have successfully criminalized
certain propaganda, including academic discourse. While not directly inciting specific offenses, it
lays the needed groundwork for campaigns of persecution/aggression via sufficiently proximate
speech. But, debating the merits of such a hypothetical precedent is not strictly academic, as it
were. Most recently, for example, Russian theorists who deny Ukrainian statehood have,
ironically, labeled Ukrainians as “Nazis” and have catalyzed imperial aggression and atrocities.
They sometimes play a role eerily analogous to Schmitt’s on behalf of the NSDAP. In this regard,
can Schmitt’s near-miss Nuremberg prosecution help us conceive the next important chapter in
developing atrocity speech law?

B. Schmitt and Flechtheim from Weimar through the Fall of the Third Reich
I. The First Crossing of Paths: Rejection and Persecution

1. The Origins and Rise of Carl Schmitt

Born into a conservative Catholic family of modest circumstances in Westphalia, Schmitt was
immersed in the classics as a youth and encouraged by his devout parents, including his French-
German bilingual mother, to become a priest.!? Here, we can perhaps first discern the religious
roots of his lifelong antisemitism. In his later private diaries, he blamed the Jews for “killing
Christ.”"?

Schmitt ultimately turned from classics to law, excelling academically. He saw himself as an
exceptional intellect, and craved recognition.'* An inkling of such recognition came in 1916, on
the publication of his habilitation thesis, “The Value of the State and the Significance of the
Individual,” his first extended work on the theme of the State’s political power in relation to
society’s non-political aspects.'® Even at this relatively formative stage, Schmitt was fascinated by
the idea of the State as a dangerous, dominant, almost supernatural force that stood in for the
power of God in human affairs. This would be a lifelong preoccupation.

In 1916, Schmitt married his first wife, a Croatian woman who falsely claimed to be a countess.
He then divorced her and ultimately married a Serbian woman, Dusanka (who had served as a
translator in the divorce proceeding) but he failed to procure an annulment and was
excommunicated from the Catholic Church.'® Over time, he became much more distant from
official Catholic doctrine, writing in the late 1920s: “I flee back to Germandom; away from the
Jews ... the Catholics and all those soul snatchers.”!”

In the meantime, World War I had begun in 1914. A year later, Schmitt volunteered for service
in the German Army. However, due to a back injury, he was assigned duties as a law clerk in the
Independent General Command of the Bavarian First Army. In early publications during the war,
Schmitt had already posited that “dictatorship is intrinsically sovereign and unlimited” and that

12Mehring, supra note 2, at 4-7.

BCARL ScHMITT, TAGEBUCHER: 1931 BIs 1934, 417, 420 (Wolfgang Schuller & Gerd Giesler, eds., 2010).

1Schmitt's contempt for alleged intellectual inferiors arises frequently in his diaries and memoirs, including those dealing
with his notions surrounding his guilt—or rather lack thereof—during the Nazi period. See, e.g., CARL SCHMITT, Ex
CAPTIVITATE SALUS: EXPERIENCES, 1945-47 59 (2017) (“most people are far too primitive to distinguish a diagnostician from a
prophet.”)

13See Mehring, supra note 2, at 43-49.

16Brian Fox, Carl Schmitt and Political Catholicism: Friend or Foe? 7 (2015) (City University of New York PhD Thesis) at
https://academicworks.cuny.edu/cgi/viewcontent.cgi?article=1943&context=gc_etds (last visited February 21, 2024).

7CARL SCHMITT, TAGEBUCHER 1925 BIs 1929 427 (Martin Tielke und Gerd Giesler, eds., 2018).
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“the legitimacy of the legal state is reducible to the situation of concrete danger.”'® Consistent with
this, he was deeply troubled by the extremist uprisings and other chaotic scenes after Germany’s
defeat, particularly in Munich, where he witnessed a short-lived communist regime being
established and then suppressed with bloody violence.

The reaction against such anarchy and fixation on the role of State power in imposing order
was a key driver for his first major mark on Weimar intellectual life, his 1921 book Dictatorship, in
which he argued that Executive authority was needed to stabilize society during emergency
conditions. This notion of exceptional sovereign power undergirded his influential 1922 work
Political Theology, which more clearly spelled out the idea of an Executive-led jurisprudence,
another central theme in his work."

In what many consider his masterpiece, 1927’s The Concept of the Political, he tied the ultimate
basis for legitimate political authority to extra-legal, sociological factors based on “Friend-Enemy”
relations.?’ With his consistent relativizing of legal rules in favor of political and social structures,
Schmitt’s intellectual agenda brought him into close conversation with many other antiliberal
crosscurrents of early 20th-century European thought. Over the course of the 1920s in particular,
he found himself engaging with various kinds of “organic” or “vitalist” conservatism, which
viewed the state as a kind of outgrowth of a particular society and, often, as embodying its cultural
(or racial) characteristics.?!

Meanwhile, his antisemitism was intensifying. Despite having a few Jewish acquaintances in his
early years, as well as occasional amicable relations with Jewish colleagues/students as a professor,
his diaries also indicate obsessive, lifelong Jew-hatred/paranoia.?” Thus, at various points over the
years, he would express his: “fear of the Jews,””* “disgust at these Vienna Jews,”** “rage over the
Jews,”* “[contempt for] the awfulness of the Jews,”*® “disgust at the filthy Jew [Hans] Kelsen,”*’
“depression over the Jews,”?® and sense of Jews as “controllers.”?

Moreover, as Schmitt became more involved in far-right politics during the late Weimar years,
these antisemitic utterances took on a more clearly political tinge. In 1929, he wrote of “the terrible
power of the Jews who have nothing to do with us and who rule us.”*° Over the following years, he
wrote of his fear of “the power of Jews in Germany,”' “ghastly Jews and socialists,”** and his
“disgust and repugnance at a world in which one has to fall into the hands of such Jews.”** Living

¥Michael Dylan Rogers, The Development of Carl Schmitt’s Political Thought during the First World War, 12 MODERN
INTELLECTUAL HISTORY 123, (2016).

19CARL SCHMITT, POLITICAL THEOLOGY: FOUR CHAPTERS ON THE CONCEPT OF SOVEREIGNTY Xvii, 43 (George Schwab,
trans., 2005) (expressing the view that “life [and the action of the state] can never be reduced or adequately understood by a set
of rules, no matter how complex.”)

20CARL SCHMITT, DER BEGRIFF DES POLITISCHEN, 58 ARCHIV FUR SOZIALWISSENSCHAFT UND SOZIALPOLITIK 1 (1927); CARL
ScHMITT, THE CONCEPT OF THE POLITICAL: EXPANDED EDITION 26 (George Schwab, trans., 2008) (“The specific political
distinction to which political actions and motives can be reduced is that between friend and enemy.”)

ZSee, e.g. MICHAEL STOLLEIS, A HISTORY OF PUBLIC LAW IN GERMANY, 1914-1945, 100-102 (2004) (“The field [of state
theory] as a whole was, like none other, called to comment on politics”); see also id. at 161 (discussing “the entire tradition of
the Historical School, which had sought to connect history and prevailing law into an ‘organic development.”)

22Mehring, supra note 2, at 55-67; 287-90; 528.

23CARL SCHMITT DER SCHATTEN GOTTES: INTROSPEKTIONEN, TAGEBUCHER UND BRIEFE 1921 BIs 1924 196, 198, 201
(Martin Tielke und Gerd Giesler, eds., 2014).

2Id. at 198.

25Schmitt, supra note 13, at 185.

21d. at 172, 184.

YId. at 73.

2Schmitt, supra note 17 at 203.

»Id. at 420.

1d. at 291.

31Schmitt, supra note 13, at 59.

321d. at 130.

BId. at 147.
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in Berlin, he saw it as “utterly shameful, that I should be here in this Jew city, injured and
humiliated by Jews.”**

During these same years, Schmitt served as a constitutional advisor to Chancellor Heinrich
Briining’s Centre Party cabinet and then joined the circle of the authoritarian general-turned-
politician Kurt von Schleicher, both of whom sought to suppress or, worse, co-opt the Nazi
movement. While originally supporting this goal, acquaintances reported that as early as 1932,
Schmitt had “reconciled himself” to the Nazis. Indeed, he would later say that he viewed it as
“Hitler’s historical mission” to “overturn the diktat of Versailles.”*

Il. Ossip Flechtheim and His Path to Hans Kelsen and Carl Schmitt

1. A Bilingual and Multicultural Upbringing

While Schmitt was studying law and seeking fame in the years leading up to the Great War, one of
his future avid readers was beginning life in Ukraine. In 1909, Ossip K. Flechtheim was born in
Mykolaiv, near Odesa, to bookseller Hermann Flechtheim, a German migrant, and his Russian-
speaking wife Olga. The paternal side of the family was best known for Ossip’s uncle Alfred, a
leading art dealer and Berlin gallery owner. In addition to gifting him with bilingualism (as
Schmitt’s parents had done for him), Flechtheim’s split-nationality household inculcated him with
a multicultural perspective; indeed, he later remarked that, as he had kin on both sides of World
War [, there had been “no place for patriotism” in his family.*

Following the Flechtheim brood’s move to Diisseldorf in 1920, Ossip completed his schooling
at the conservative Hindenburg-Gymnasium while growing up in a cultured, humanistic, secular
milieu. At the age of 18, he graduated with honors and then began college studies that would take
him to universities in Freiburg (where he earned a law degree and studied under the great
philosopher Edmund Husserl), Heidelberg and Paris (where he perfected his French), and Berlin.
He passed the state law examination in Diisseldorf in 1931 and was employed by the German civil
service (a role from which the Nazi regime would later exclude him), before pursuing PhD studies
at the University of Cologne.

During his early student days, he also decided to join the German Communist Party (KPD
A close lifelong friend, the international relations theorist John H. Herz, recalled Flechtheim’s
deep interest in Marxism since adolescence. Over his life, this interest would open him up to a
broader set of ideas of utopian potential, social progress, and human agency, which were
ultimately embodied in his writings on “Futurology.”®

).37

2. Disillusionment with Stalinism and Consideration of Schmitt

In time, Flechtheim became disillusioned with Soviet communism. As Joseph Stalin was
consolidating his power, the violent suppression of political rivals and “untrustworthy” groups in
society was becoming harder for foreign admirers such as Flechtheim to ignore.* When travelling
to Russia in early 1931 to study communist praxis, he initially saw some hope for the USSR.
However, his months-long stay there confirmed for him a sense of incompatibility between
progressive politics and Stalinism.*’ He also grew deeply disillusioned with the KPD and its
Moscow-based handlers during its miscalculated handling of late Weimar electoral politics.

341d. at 160.

3NICHOLAUS SOMBART, JUGEND IN BERLIN, 1933-1943 266 (1984).

3Kefler & Ossip K. Flechtheim, supra note 3, at 13-16.

¥1d. at 27-30, 46, 85-86.

38See, e.g. Ossip K. Flechtheim, In unserer Familie war kein Platz fiir Patriotismus, in HAjo FUNKE (ED.), DIE ANDERE
ERINNERUNG. GESPRACHE MIT JUDISCHEN WISSENSCHAFTLERN IM EXIL 422-39 (1989).

FSee, e.g. STEPHEN KOTKIN, STALIN: WAITING FOR HITLER, 1929-1941 64 (2017).

401d.; see also Ossip KURT FLECHTHEIM AND HERMANN WEBER. DIE KPD IN DER WEIMARER REPUBLIK (1969).
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Back in Germany, while still technically a KPD member, Flechtheim joined the clandestine
socialist group Neu Beginnen (New Beginning), which sought to work inside both the Communist
and the Social Democratic Parties to prevent internecine warfare between them. However, he
eventually left the KPD in 1933 after Hitler’s rise to power and amid the persecution of
communists in Germany. Around the same time, he began his studies at the University of Cologne
where a number of prominent jurists, in particular the celebrated positivist Hans Kelsen, were
members of the faculty. Despite his misgivings about what he perceived as Kelsen’s too idealistic
approach to law, Flechtheim began working under his supervision for a doctoral thesis that would
ultimately turn into a Hegelian theory of criminal punishment, engaging with the thought of both
Kelsen and Schmitt.*!

Although it might have seemed paradoxical for a radical Jewish leftist intellectual like
Flechtheim to be attracted by the views of an arch-conservative Catholic thinker like Schmitt, who
was closely associated with Weimar’s rightist and monarchist political forces, the Ukrainian-born
doctoral candidate was in fact far from alone in this respect. Indeed, among Schmitt’s readers, and
even his students, many leftists appreciated how his liberal doctrine critiques enabled more radical
approaches to law and politics.** Crucially for them, Schmitt’s late Weimar thought presented
itself as an ideologically neutral analysis of the state’s relationship with society. Those on the left
could share part of the critical project while pursuing different agendas. In the late 1920s, for
example, Schmitt had supervised some leftist doctoral students, most notably Otto Kirchheimer,
who graduated in 1928 with a dissertation on “The State Theory of Socialism and Bolshevism.”*?
Flechtheim perhaps aimed for a similar trajectory but his hopes were soon to be dashed as Schmitt
threw his lot in with the Nazi cause.

3. Schmitt vs. Kelsen and Preussen contra Reich

To put this period of Flechtheim’s career into context, it is well to consider the relationship
between Kelsen and Schmitt. Future generations of legal scholars would often juxtapose these two
as representing “opposite” positions on the relation between legal norms and political realities.**
And, by the last years of Weimar, they were in a clear state of theoretical and professional rivalry.
In 1930, for example, Schmitt had written to prominent constitutional scholar Gerhard Anschiitz,
praising him for rejecting Hans Kelsen’s latest work thus “put[ting] an end to the murky flood of
Talmudistics, the need for validity, and the delusions of priority [among norms].”**

In this revealing comment, Schmitt combined a crucial point of theoretical disagreement with
Kelsen; that is, finding a hierarchy among all legal norms [flowing from Kelsen’s famous
grundnorm-based Pure Theory of Law] with a barely-concealed appeal to antisemitism. This
aspect of the rivalry was even clearer in Schmitt’s diaries, where he associated Kelsen’s approach to
legality with a “Jewish” ideology or even with “the power of the Jews.”*® By the time of these
scribblings during the late Weimar period, Schmitt was already actively hoping for — and was
ready to contribute to — a “national community” in which Jews would be severely marginalized, if
not excluded altogether.

40ssip KurT FLECHTHEIM, HEGELS STRAFRECHTSTHEORIE (1936); for a discussion of Flechtheim’s Ph.D. experience see
Kef3ler & Ossip K. Flechtheim, supra note 3 at 44-45 (N.B., Kelsen as Flechtheim’s supervisor finds no other support in the
historical record).

21d.

“Reinhard Mehring, Otto Kirchheimer und der Links-Schmittismus, in RUDIGER VOIGT, ed., DER STAAT DES DEZISIONISMUS
(2007); Hubertus Buchstein, The Godfather of Left-Schmittianism? Otto Kirchheimer and Carl Schmitt after 1945, 24
REDESCRIPTIONS: POLITICAL THOUGHT, CONCEPTUAL HISTORY, AND FEMINIST THEORY 4, 7 (2021).

44See, e.g., Stanley L. Paulson, Hans Kelsen and Carl Schmitt: Growing Discord, Culminating in the “Guardian” Controversy
of 1931, in THE OXFORD HANDBOOK OF CARL SCHMITT (Jens Meierhenrich & Oliver Simons, eds., 2016).

45CARL SCHMITT, TAGEBUCHER: 1931 BIS 1934 44 (2010).

4See, e.g., id. at 59.
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This sentiment figured prominently in Schmitt’s interactions with the Jewish community at the
University of Cologne during his employment there in 1933. The previous year, the law faculty
offered Schmitt a position following the death of Fritz Stier-Somlo, an esteemed German-Jewish
professor of public law, who himself reccommended Schmitt. Although Schmitt had heard a rumor
that Kelsen had opposed this decision, the latter, as Faculty Dean, was also its main representative
in lobbying him to accept, expressing hope that, as colleagues, they would “get along well
personally, despite their academic disagreements.” Schmitt tactfully agreed despite his concealed
religious hatred of Kelsen.*

But, as Schmitt was being recruited to Cologne, his reputation was not only rising in academic
circles, he was being recognized as a major constitutional law practitioner as well. This was due to
his representing the Weimar national government in the 1931-32 Preussen contra Reich case,
which involved a dispute regarding the Weimar President’s power to replace Prussia’s elected
authorities for allegedly failing to carry out their constitutional duties.*® Schmitt’s support for the
central government of President Paul Von Hindenburg and Chancellor Franz Von Papen against
Prussia’s Social Democrats was closely tied to his broader agenda, which by then sought to
transform the German state into more of a traditional authoritarian entity; that is, fomenting a
“conservative revolution.”® Although skeptical of insurgent radical movements like the Nazis and
potentially (though this point is debatable) hoping to continue Weimar’s constitutional system,
Schmitt sought a kind of rightist coup.

In the wake of his successful performance in the Prussian case, Schmitt agreed to Cologne’s job
offer.®® Although he still viewed the Nazi Party as a threat to be contained, he was one of many
statist conservatives who would quickly reconcile themselves to Hitler’s movement, though he
ended up being far more enthusiastic than most.

4. Schmitt, as Nazi Collaborator, Rejects Flechtheim
By March 1933, Hitler had been appointed Chancellor and, in the wake of the Nazi-engineered
Reichstag fire, the NSDAP legislative majority had passed the Enabling Act, effectively vesting
Hitler with dictatorial powers. By April, legislation banning most Jews from civil roles, including
those at universities, meant Hans Kelsen had been put on indefinite leave. Although Kelsen’s
colleagues put together a petition calling for an exception to the policy on his behalf, Schmitt
declined to join in this “absurd” initiative, once again seeing it in terms of his own antisemitism.’!
Still, Flechtheim appreciated Schmitt’s presence at the University of Cologne. In need of a new
advisor following Kelsen’s removal, he hoped the similarly influential Schmitt might supervise his
dissertation.”” Flechtheim’s effort to reach out to Schmitt as a potential advisor went so far as to
moot a potential switch of topic to the legal thoughts of Juan Donoso Cortés, an early 19th-century
Spanish counterrevolutionary political theorist and theologian, whose work was a key influence on
the development of Schmitt’s own philosophy.>® But Schmitt flatly rebuffed him, noting that he
could not work with Flechtheim given current “conditions,” which Flechtheim understood as a
rejection on antisemitic grounds (noting this could “only refer to my so-called racial descent.”)>*
Later, Flechtheim would recall that he “knew Schmitt from his time at the University of

“’Mehring, supra note 2, at 181, 258; Schmitt, supra note 35, at 73.

“8See summary in Bendersky, supra note 2, at 161-62 (2014).

*Id.; see also Jens Meierhenrich and Oliver Simons, “A Fanatic of Order in an Epoch of Confusing Turmoil”: The Political,
Legal, and Cultural Thought of Carl Schmitt, in THE OXFORD HANDBOOK OF CARL SCHMITT 3-70 (2014).

See Bendersky, Carl Schmitt’s Path to Nuremberg, supra note 9, at 189-91.

S1Schmitt, supra note 13, at 283.

S2Kefler & Ossip K. Flechtheim, supra note 3, at 44.

3See especially Schmitt, POLITICAL THEOLOGY, supra note 18, at 54-65.

>*Wieland, supra note 9, at 108-09. But see Ad Notam Genommen, Carl-Schmitt Gesellschaft e.V. Available at: https://www.
carl-schmitt.de/en/about-us/?hilite=Flechtheim (seeing Spanish-language competence as a factor) (last visited February 21,
2024).
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Cologne ... when he had unsuccessfully tried to obtain his doctorate under him,” adding in the
same breath that he “had witnessed how Schmitt had seen to it that a Jewish assistant professor
was fired.” Indeed, Schmitt was in the process of becoming one of the Third Reich’s most
illustrious legal counsellors.

II. Schmitt’s Role in Sanctifying Nazi Laws, Purging Jews, and Justifying Aggression

1. Entering Nazi Circles

Schmitt’s rise to the upper echelon of the Nazi bar, during which time he became known as the
“Crown Jurist of National Socialism,”® was enabled by four prominent members of the new
government: Herman Goering (Minister-President of Prussia and, in practice, Hitler’s top
lieutenant), Hans Frank (Hitler’s personal lawyer), Franz Von Papen (Vice Chancellor), and
Johannes Popitz (a friend and Prussia’s finance minister under Goering). The latter two, who had
admired Schmitt’s work in connection with Preussen contra Reich, were the first to open the door
to the new regime. Von Papen invited Schmitt to join a high-level commission tasked with
drafting “Gleichschaltung” legislation, which would Nazify every level of government via strict
hierarchical coordination from Berlin down through the bottom tiers of local administration.”” In
joining this key drafting effort, in addition to Von Papen, Schmitt worked with and impressed
Goering as well as Reichsminister of the Interior, Wilhelm Frick.

2. Becoming Nazi Germany’s “Crown Jurist”

2.1 Advocating the Purge of Jews from the Legal Profession

Soon after that, in May 1933, Schmitt joined the Nazi party. Now one of its most prominent and
prestigious jurists, he finally gave vent to his strong private feelings of antisemitism. These public
attacks included calls for the expulsion of the Jews. In a veiled reference to them, his May 31, 1933,
Article in the Westdeutscher Beobachter declaimed that the “intellectual class” had “never
belonged to the German people [or] to the German spirit.”®® Meanwhile, justifying Nazi
persecutory measures that had already effectively marginalized the Jews, he explained that
“Germany has [now] spat them out for all time.” For those Jews who had by then slipped through
the cracks, he explicitly called for their removal from positions of authority as well as forced
expulsion from Germany (Strafexpatriation), withdrawal of citizenship, and/or destruction of
their “anti-German” books.*

2.2 Joining the Government and Glorifying Hitler

Schmitt also penned a series of pieces defending the Gleichschaltung process and was rewarded by
Goering in July with an appointment to the Prussian State Council. Having thus been officially
installed in the government, Schmitt gained further powers over the Third Reich’s judicial/
educational spheres through Hans Frank’s “Academy for German Law” (AGL), which was
declared to be a Reich Corporation of Public Law by a July 1934 Statute signed by Hitler.
According to Nazi expert Raphael Lemkin, this “law gave it an official status, making it practically
an arm of the government.”®® Lemkin quoted a Nazi publication as explaining that the “Academy
is not an academy in the usual sense of the word, i.e., an institution of mere learning and science
... but [an organization for] the creation of a body of law [and thus it] will have to supplant to a

>Buchstein, supra infra note 43.

Loewenstein; cf. “Carl Schmitt,” Stanford Encyclopedia of Philosophy, August 29, 2019, https://plato.stanford.edu/entries/
schmitt/ (last visited February 21, 2024).

’Bendersky, supra note 2, at 199-206.

*¥Mehring, supra note 2, at 296.

¥Id.

%Raphael Lemkin, Memorandum to Brigadier General John W. Weir, August 18, 1945, 15, Taube Archive of the
International Military Tribunal (IMT) at Nuremberg, 1945-46 (hereinafter Lemkin Report).
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great extent the function of parliamentary bodies in legislation since parliament has ‘stepped into
the background.”!

In effect, the Academy sought to operationalize Gleichschaltung within the legal profession and
to infuse lawyer culture in the Reich with the “Fiihrerprinzip” (or “leader principle.”)%* The latter
put Hitler’s orders above the rule of law which, in the context of the legal profession/academy,
entailed the purging of Jews. This was brought about through AGL draft legislation, publications,
conferences, and speeches, to which Schmitt contributed greatly. Next to Frank, Schmitt was
perhaps the leading voice in the AGL, having been placed by Frank on the organization’s
Fiihrerrat (Leadership Council) while also being appointed its Chair for the Committee on State
and Administrative Law.%

At the first annual AGL meeting in Berlin, Schmitt had the chance to see what he called a
“wonderful speech by Hitler about the total state,” which left him “much consoled.”®* In his own
public remarks that day, Schmitt referred to Germany’s “great leaders,” more specifically pointing
to “Adolf Hitler, the leader of the German people, whose will today is the nomos of the German
people, and Hans Frank, the leader of our German legal front and pioneering fighter for our
proper German right, the model of a National Socialist jurist.” The message for the judges and
others in the audience was clear: obeying Nazi orders and doctrine should trump legal
procedure.®®

In addition to giving speeches on these topics, Schmitt was actively publishing articles that
furthered the AGL agenda. For example, a 1933 AGL pamphlet authored by Schmitt developed his
new description of a constitutional order of the Nazi state based on a “tripartite structure” of
“State, Movement, and People.”®® Drawing on and adapting themes from broader fascist thought,
Schmitt developed a theoretical justification of the Nazi Party’s power, the subservience of judges
regarding political decisions, and the people's subjugation.

2.3 Justifying the Night of the Long Knives and the Nuremberg Laws
The following year, Schmitt published important written justifications for the June