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The Long History of “Truth in Lending”

Abstract: This article offers the first comprehensive history of the development
of mandatory disclosure rules for the cost of consumer credit. In contrast to prior
studies, which begin with the creation of federal disclosure rules in 1968, this story
starts with state-level laws that were drafted before World War I. By looking back over
a longer time period, it reveals the challenges involved in defining “truth” in lending,
and how the perceived purpose of a regulatory technique like mandatory disclosure
may change over time. Although the modern APR disclosure metric has come to
seem natural and inevitable, history shows that lenders and policymakers once hotly
debated the design of disclosure rules, with each faction claiming the mantle of
“truth” Moreover, policymakers did not always view disclosure as a means to increase
price competition, obviating the need for direct price controls. Disclosure was once a
complement to usury laws, rather than a substitute.
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In 1960, Senator Paul Douglas (D-IIL.) introduced a short, four-page proposal
for consumer protection legislation that would require lenders to disclose the
cost of credit to borrowers in terms of “simple annual interest” He surely had
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no idea that the bill would prompt eight years of public and legislative debate,
generate tens of thousands of dollars in printing and travel costs, and ulti-
mately outlive its author’s term in office. At the time, Douglas viewed his
“Consumer Credit Labeling Bill” as a commonsense measure.! There were
already a number of other federal laws that endorsed disclosure as a means
of protecting consumers, such as the Wool Products Labeling Act, the Fur
Labeling Act, and the Textile Fiber Products Identification Act.? Meanwhile,
state-level usury laws set upper limits on the price of credit. Douglas described
his bill’s “objective” as removing “the disguises and camouflage which fre-
quently hide or distort the true price of credit” In other words, the bill would
vindicate borrowers’ right to “the truth”?

Douglas later rebranded the bill the “Truth in Lending Act,” or TILA,
and renamed the disclosure metric the “annual percentage rate,” or APR.*
Eight years after its initial adoption, when Congress finally enacted a revised
version of the measure, the bill’s stated objectives had also changed. The orig-
inal 1960 preamble to the bill emphasized the goals of avoiding consumer
deception and dampening demand for credit by warning of its high cost. It
stated that the “excessive use of credit results frequently from a lack of aware-
ness of the cost thereof to the user” and the “purpose” of the law was to
“assure a full disclosure of such cost.”® But thereafter, the bill’s “declaration of
purpose” shifted, slowly pivoting away from Douglas’s original objectives.
Douglas himself amended the bill in 1963, in response to a statement from the
President’s Council of Economic Advisors, to clarify that the problem was not
“excessive” credit but rather the “untimely use of credit.”® Four years later,
after Douglas was voted out of office and Senator William Proxmire (D-Wisc.)
took over the campaign for Truth in Lending in 1967, the stated “purposes”
changed again, to strengthening “competition among the various financial
institutions and other firms engaged in lending”” In this iteration of the bill,
increasing consumer awareness of the cost of credit was not its own objective,
but rather a means to increase price competition. Douglas’s 1969 statements
in favor of model state credit legislation and his memoir, published in 1972,
belatedly embraced this revised understanding of the primary purpose
behind the bill.*

Nearly all studies of mandatory disclosure rules start here, with the con-
gressional debate over and passage of the federal Truth in Lending Act.’ But
disclosure rules for the cost of credit have a much longer history. In the states,
contests over mandatory disclosure began six decades before TILAs 1968
enactment. When placed within the context of this longer history, TILA’s
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shifting preamble captures a moment of transition—from one way of thinking
about disclosure to another. The long history of “truth in lending” also chal-
lenges existing narratives about the history and purpose of mandatory disclosure
rules in at least two respects.

First, this history undercuts the claim that federally mandated disclosure
was the first step in a “revolution” to abandon “substantive regulation.”'
Although the lack of scholarly consensus on the purpose behind TILA invites
researchers to ascribe modern motives to legislators in the past and to con-
struct a narrative that links TILA with the deregulation that followed a decade
later, TILA was not understood at the time of its enactment as the first step
toward dismantling substantive credit regulation." This interpretation is a
product of hindsight. In 1968, supporters of disclosure did not understand
TILA in these terms and saw no inherent conflict between mandating disclo-
sure and retaining existing price ceilings. The 1960s did witness a major shift
in thinking about the primary purpose of disclosure and its place in the
regulatory regime for consumer credit. Yet even policymakers who embraced
the competition rationale for TILA stopped short of promoting disclosure as
a means to obviate the need for direct controls on the price of credit, which
had coexisted with disclosure rules at the state level for decades. In fact,
disclosure and substantive credit regulation drifted apart quite late in the
century, after traveling hand-in-hand for decades, and their separation came
about largely by coincidence, rather than through lawmakers’ careful calcula-
tion. When this split occurred, with the erosion of direct price controls in the
late 1970s and ‘8os, it caused disclosure to assume a much greater role in the
overall regulatory scheme for consumer credit than the TILA drafters had
ever imagined. Thus, it was only after TILA’s enactment that policymakers
came to embrace disclosure as an alternative to more direct forms of cost
regulation, affecting a substitution that TILA’s original proponents did not
intend."

Second, the long history of “truth in lending” also shows that, in the six
decades leading up to TILA, lenders and policymakers did not perceive
disclosure as a value-neutral form of regulation, as some do today.”® They
recognized that designing disclosures entailed making decisions about what
knowledge borrowers required and valued, selecting among the many
“truths” in lending. Accordingly, lenders and policymakers fiercely argued
over the design of state-level cost disclosure mandates for decades, with each
segment of the lending industry advocating for the form that best served its
interests. It has only been since 1968, when the form of cost disclosure became
fixed and wide-ranging political debates over the design of these rules were
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silenced, that the policy choices embedded in disclosure rules have become
less visible. Since then, disclosure has become even more deeply entrenched
as a pillar of our consumer protection regime, while the value judgments that
underlie these seemingly-neutral rules are ignored. Yet, as the following nar-
rative shows, the meaning of “truth in lending” and the relationship of “truth”
to substantive regulation were far from settled for most of the twentieth
century. The battle to define truth was long and started early in the century,
with the advent of the organized small-sum cash-lending business and the
creation of the first mandatory disclosure rules for consumer credit.

THE ORIGINS OF MANDATORY DISCLOSURE RULES: SMALL LOANS
AND STATE LAW

The history of mandatory disclosure rules, and debates over the design of
those rules, begins in the 1910s, when small-dollar loans were essentially out-
lawed in most states by rigid usury laws that limited the rate of interest that
lenders could charge on all types of loans. Most states set the maximum rates
at 6 percent or 7 percent per year—too low for lenders to profitably lend small
sums of money given their fixed administrative costs. So, in 1916, a group of
small-sum lenders formed a national trade association, the American Associ-
ation of Small Loan Brokers, to professionalize and legitimize their business
through the creation of better lending laws." The lenders’ association
appointed a delegation to meet with a group of reformers from the recently
established Russell Sage Foundation, to put the business under a new scheme
of regulation that would allow it to operate openly and profitably.

Based on its own research, the Sage Foundation shared the lenders’ belief
that legal reform was necessary. Established by Olivia Sage in 1907 and named
after her late husband, the foundation had a broad mission: “the improve-
ment of social and living conditions in the United States.” It was among the
first to fund the study of the small-sum lending industry and its regulation
and, in the decades to come, would become the preeminent source of small-
sum lending research and policy proposals. To address the “loan shark prob-
lem,” the foundation did not want to exterminate the small-sum lending
business, which offered a valued service to low-wage workers. Rather, begin-
ning in the 1910s, it sought to devise a new scheme of regulation that would
drive out those lenders who charged excessively high rates, while encour-
aging “honest capital” to enter the business. The foundation worked with the
lenders’ association to draft a mutually-acceptable model law that would
include both limits on how much lenders could charge and rules for how they
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must disclose their charges to borrowers. The law, which became known as
the Uniform Small Loan Law, could then be introduced and enacted in state
legislatures across the country."

To design the disclosure rules, the drafters of the law needed to identify
the goals they hoped to achieve through price disclosure, and which of the
many “true” methods of disclosure best achieved those goals. The debate that
ensued between the Sage Foundation and the lenders’” association was the
first of many fights over the form of disclosure mandates. As in the conflicts
that would later arise, both sides agreed on the need to disclose the cost of
credit. The dispute was over the question of how, not if, lenders should
present this information to borrowers.

The lenders preferred a method of calculating their charges and dis-
closing their rates that both tracked their current business practices and
made their charges sound “better” than the alternatives.'® At the time, most
lenders calculated and stated their charges in terms of a “discount” rate plus
an origination or investigation fee.'” This method made the rate of charge
seem smaller than if the lender disclosed the cost of the loan as a single,
all-inclusive rate.'® As one lender explained, “2% and fees of $1 or $2 sounds
better than 3-1/2% or 4% per month, though it may actually yield a greater
revenue.”"® They predicted that “the legislature is more likely to permit
[interest plus fees] than to permit a flat rate of interest yielding an equivalent
revenue.”” In addition, separating out fee charges also would allow lenders to
split a loan into multiple smaller loans so as to “gain a larger revenue through
repetition of the fee charge”™

The Sage Foundation rejected this method, however. Instead, it demanded
that lenders calculate and disclose their charges as a single, all-inclusive
monthly rate to be applied to the declining loan balance. This method of dis-
closure served two purposes. First, it offered lenders a means to “overcome
the stigma which has long been attached to the small loan business.”* By
using a different method of cost disclosure, lenders licensed under the law
could distance themselves from their “loan shark” precursors in the eyes of
borrowers and, more important, investors. Indeed, transparent cost disclo-
sure was one of several features of the law that lenders later advertised to
potential investors, along with minimum capital requirements and state
supervision. The law also required lenders to disclose both the borrower’s
interest rate and the legal maximum rate, to further police against deception
and overcharging.”

Second, in addition to burnishing the lending industry’s tarnished repu-
tation, the all-inclusive rate method of disclosure alerted consumers to the
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total (high) cost of borrowing. It ensured that borrowers understood that the
lenders’ charges were greater than usually allowed under state usury laws, and
so lessened the potential for deception. It also stated the cost of credit in the
least flattering terms, treating every fee the lender received from the borrower
as part of the interest charge, and thereby discouraging borrowing. Reflecting
back on the uniform law’s history in 1960, one lender’s attorney observed that
the “all-inclusive” method of rate statement was the law’s “most important
innovation”” It yielded a “highly overstated rate of charge” that “was designed
to shock the borrower and deter him from non-necessitous loans”*

Spurring price competition was not among the goals of the drafters of the
Uniform Small Loan Law. Although the all-inclusive rate disclosure bears
some resemblance to the modern Truth in Lending Act’s APR metric, stated
in monthly rather than annual terms, the drafters of the Uniform Law did not
intend that this method of price disclosure would keep down prices by
encouraging borrowers to comparison shop. It would not have been worth-
while for borrowers to comparison shop among licensed lenders because
almost all of them charged the legal maximum rate of 3.5 percent per month
in the 1910s and 1920s. The Uniform Law set the legal maximum rate lenders
could charge, rather than rely on disclosure to spur price competition.
Borrowers were also unlikely to compare prices between licensed lenders and
other types of lending institutions because there were few other lenders that
offered small loans.”

In the 1910s, when the Uniform Law was drafted, the licensed lenders’
only real competitors were pawnshops and Morris Plan banks, also known as
“industrial banks” Both offered small loans to ordinary people, like licensed
lenders, but each required borrowers to provide a different form of security to
ensure the loan was repaid. Pawnshops required borrowers to hand over
some type of valuable collateral to the lender, such as jewelry, and generally
did not cater to the same clientele as licensed lenders.*® The Morris Plan
banks likewise expected each loan applicant to provide a specific form of
security—namely, one or two co-signers on the loan who would be jointly
liable for the borrower’s debt and from whom the bank could seek repayment
if the debtor defaulted. The Morris Plan banks also used their own method of
cost disclosure, which they argued was superior to the Uniform Law method.”

OTHER LENDERS, OTHER “TRUTHS” IN LENDING

As the number of consumer lending institutions grew over the first three
decades of the twentieth century, each type of lender devised its own system
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of cost disclosure that best served its interests and each pursued the passage
of special legislation that would sanction its disclosure methods. Each method
incorporated different assumptions about what knowledge consumers needed
to decide if and where to borrow, and which choices the law should promote.
Disclosure rules never traveled alone, however. They were always paired with
substantive constraints on the cost of credit.

Morris Plan banks, which first appeared in the 1910s, calculated and
expressed their charges in the same form used by many small-sum lenders in
the era before the Uniform Small Loan Law: as a discount rate plus fees. This
method of disclosure, along with the banks’ clever, two-part structuring of
their loans, allowed them nominally to charge no more than “6%.” Unlike
lenders licensed under the Uniform Law, the banks structured each loan and
its repayment as two separate transactions, one for a loan and the other for
the sale of stock certificates on credit.”® This structure was designed to sustain
a useful legal fiction: the claim that the borrower had use of the full loan prin-
cipal for the entire length of the loan, rather than possessing an average sum
of only half the principal amount. For example, imagine a loan with a rate of
charge stated as “6% discount plus fees” For a $100 loan at a discount rate of
6 percent, plus a $2 fee, repaid over the course of a year, the borrower would
receive $92 at the outset ($100 minus the $2 fee and $6 interest) and then
repay the bank a little each month.” In total, he would pay $8 for the use of
an average monthly balance of $46. In contrast, if the cost of the loan ($8)
were instead expressed as a percentage of the average outstanding loan
balance ($46), it would be more than twice as large—over 17 percent. Thus, by
expressing their rates as a “discount plus fees” and pretending that the bor-
rower had use of the entire loan amount for the duration of the loan, Morris
Plan banks could disclose to prospective borrowers a “6%” rate of charge, the
legal limit in many states.

Commercial banks began making small-dollar loans later, in the 1920s
and “30s, after gradually overcoming their reluctance to extend lesser amounts
of credit to individuals.® In the absence of enabling legislation, commercial
banks employed devices similar to those used by the Morris Plan banks to
keep their disclosed rates at “6%.” One method was to apply the borrower’s
payments to a savings deposit account, rather than immediately applying
them to reduce the outstanding principal balance. Like the Morris Plan banks’
sale of stock certificates, the savings account device helped to maintain the
fiction that the borrower had use of the full amount loaned for the entire loan
term. At maturity, the bank would apply the sum collected in the borrower’s
savings account to pay off the loan in full.**
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Both Morris Plan banks and commercial banks pursued legislation to
allow them to calculate and express their rates in terms of a discount rate plus
fees. Both wanted to avoid operating under the Uniform Small Loan Law,
which would have limited the size of their loans to $300, eliminated their
separate fee charges, and required them to disclose the cost of credit in terms
of an all-inclusive monthly rate.’> In New York, for example, Morris Plan
banks initially operated under the general law governing “investment com-
panies,” which sanctioned the “discount plus fees” method of calculating the
rate, allowing a discount of “six per centum per annum.”** The banks later
secured an amendment to the law that specified the maximum fees they could
charge in addition to discounted interest.** In other states, the banks operated
under the general corporation law or the banking law.* By the late 1960s,
about half the states had adopted legislation specially drafted for industrial
banks, which included price ceilings and permitted the banks to calculate and
express their charges using the “discount plus fees” method.* For commercial
banks, most states likewise adopted rules that limited credit charges and
either explicitly or silently sanctioned the banks’ preferred rate calculation
and statement method.”

Retailers who sold goods on credit adopted yet another method of
disclosing their charges: as an “add-on” rate. When a customer bought some-
thing on credit, the credit charges were “added on” to the cash price at the
time of the sale.® (In contrast, in the case of a discount rate, the credit charge
was deducted from the loan principal at the outset of the loan.) Like a dis-
count rate, the add-on rate would be expressed in dollars per hundred or as
a percent. For example, if a retailer charged a 6 percent annual add-on rate,
an item that cost $100 in cash would cost $106 if purchased using a twelve-
month installment contract. Of course, a retailer could easily manipulate the
size of its add-on rate by including some of the finance charge in the cash
sales price. In the above example, a retailer might claim that it charged
nothing for credit by selling the item for $106 to all customers, both those
paying cash and those buying “on time.

The add-on method of rate calculation and disclosure provided several
advantages to retailers. First, it was relatively easy for a retailer to com-
pute the credit charge using the add-on method. Second, many retailers
would immediately sell the buyer’s debt to a company that specialized in
buying installment sales contracts. These debt buyers, known as sales
finance companies, purchased installment contracts from retailers at a
discount, and recommended that retailers use the add-on method because
of its simplicity.*
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Unlike bans, retailers did not need to seek legal sanction for their add-on
method of price disclosure because they operated under very limited state
oversight. Before World War II, credit sales were essentially unregulated
because they were not legally recognized as loans. Retailers often charged
different prices for “cash” sales and for customers buying “on time,” but the
law did not recognize the difference between the “cash” and “time” prices as
interest.* According to the “time-price” doctrine, the transaction was outside
the scope of state usury laws because the seller was not making a loan.*! Thus,
retailers were free to charge whatever they wished for financing, and had no
obligation to disclose these charges to borrowers in any particular way.

This variety of disclosures concerned the Russell Sage Foundation and
lenders licensed under the Uniform Law, who worried that expressing prices
in terms of an “add-on” or “discount” rate would confuse borrowers. Some
also feared that their “idealistic form” of rate disclosure, required by the
Uniform Law, had saddled them with “a very severe handicap in attracting
business as well as in fighting off annual attacks from legislative sources”*
To overcome this imbalance, they urged other lenders to tell the “truth,” by
adopting the Uniform Law’s all-inclusive method of disclosing their prices.
As one lender explained, “The burden of telling the truth may be a cross we
bear, but surely it will lead to a much longer existence”* The meaning of
“truth” was not so easily decided, however.

THE UNIFORM LAW METHOD UNDER ATTACK

Arguments soon broke out within the lending industry over which group of
lenders provided the most “truthful” form of cost disclosure. As a wider array
of lenders began offering small loans, licensed lenders and the Russell Sage
Foundation launched a campaign to convert other lenders to the Uniform
Law method of disclosure. In support of this effort, they emphasized the orig-
inal rationale behind their chosen form of disclosure: avoidance of deception,
and the advancement of “truth” and transparency. On occasion, they also
mentioned that disclosure would aid competition, but never proposed that
better, more truthful disclosures could substitute for direct price controls.
Rather, the question at the heart of these debates was the meaning of “truth”
and its inverse, deception.

The fight that ensued over the Morris Plan bank method of disclosure
captures the arguments on both sides. Almost as soon as Morris Plan banks
began operating, the Sage Foundation and the lenders licensed under the
Uniform Law came out strongly against the banks’ method of disclosure.
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The Foundation doubted the “truth” of the Morris Plan banks’ “discount plus
fees” rate disclosure. “The fee is one of the bulwarks of the loan shark;” a Sage
Foundation official warned in 1916.* The following year, the official wrote to
one of the early investors in the Morris Plan scheme, outlining his concerns
about the banks. The problem was neither the absence of disclosure nor the
high rate of charge, which was actually less than licensed lenders demanded.
Rather, the foundation official objected to the Morris Plan method of disclo-
sure. He argued that the rate on the Morris Plan loans was “considerably more
than 6 per cent”—“the real interest rate is over 19 per cent”* Furthermore, he
added, “any company doing a loan business, especially when it is dealing with
persons who have not had much business experience and training, should
be required to state in the clearest possible way what the real charge to the
borrower is”* Calculating and stating charges in terms of a discount and fees
was likely to mislead borrowers, the foundation contended.

Morris Plan officials responded that their methods were truthful and
more accurate than those employed by the licensed lenders. One Morris Plan
banker seemed puzzled by the Sage Foundation’s objections to the lending
scheme. As he put it, the foundation did “not criticize the cost of loans under
the Morris Plan System, but only the mode of stating it.”* While acknowl-
edging the logic of the Sage Foundation’s total rate calculation, the banker
insisted that the assumptions on which it relied were faulty. The rate that
Morris Plan banks disclosed was correct because the loan and the sale of the
stock certificates were “separate and distinct” transactions, he claimed.*
Furthermore, he argued that the “interest cost” should not include the
investigation fee, which is “an expense to the borrower” but not part of the
“interest” on the loan.*

The Sage Foundation engaged in a slightly different version of the same
debate with commercial banks after the foundation drafted a model bill in the
early 1940s that followed its preferred disclosure method. In response, the
American Bankers Association (ABA) drafted its own competing bill, which
permitted rates to be stated on the discount and fee basis.*® As with the Morris
Plan banks, both sides claimed the mantle of the defenders of “truth” in
lending.*!

The Sage Foundation presented its proposal for bank disclosures in terms
of the consumer’ interest in transparency, raising many of the same argu-
ments deployed against the Morris Plan banks. A foundation official accused
the bankers of refusing “to tell the truth about their interest rates”** The
president of Household Finance Corporation wrote an open letter to the
ABA, extolling the benefits of the “Simple Interest Method.”** The “Discount-Plus
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Method” “conceals the rate,” he explained.** Furthermore, its use would drive
other lenders to state their charges in the same disguised manner, to remain
competitive for borrowers’ business. The banks would set off a race to the
bottom, with all lenders “dragged toward the level of the worst”** Academic
William Trufant Foster backed the licensed lenders’ position, arguing that
other methods provided “easy possibilities of clouding or evading the simple
truth”>

Advocates also occasionally referenced the link between “truth” in
labeling and effective competition, as a secondary rationale for uniformity.
Household Finance claimed that “honest weights and measures and honest
labeling” were necessary to make “competition effective”” A Sage Foundation
official likewise compared its proposal to laws mandating the labeling of
goods for sale: “It requires those who make loans to consumers to use the
same scales in weighing out and pricing their wares”*®

The American Bankers Association also claimed to represent the best
interests of borrowers, however. According to the ABA, the discount and fees
method was “the only method whereby the exact cost of a loan can be clearly
understood and computed in advance” by the borrower.”® They deemed the
foundation’s all-inclusive method “deceptive” and “confusing” because “it
does not and cannot tell the borrower how many dollars the loan will cost
him”% Stating the rate in terms of dollars discounted fulfilled the banks’
responsibility to “tell the public the truth”®! In contrast, the licensed lenders’
method “does not tell the whole truth,” a state banking trade association
explained.®” Another banker argued that the licensed lenders were the ones
guilty of deception because “the public believed 3 per cent a month mean(s]
3 per cent a year.®’

Writing the rules for sales finance disclosures proved equally conten-
tious. The push for greater regulation of sales finance charges began in the
1930s among consumer advocates working within the National Recovery
Administration, or NRA, the New Deal agency charged with writing codes of
conduct for various industries. The agency included a Consumers’ Advisory
Board, which urged inclusion of cost of credit disclosure rules in the retail
trade codes. Among the Consumer Advisory Board members who backed
this proposal was Paul Douglas, then-economist and future author of the
federal Truth in Lending Act.®* The board’s proposed rules would have
required retailers and finance companies to adopt the Uniform Small Loan
Law method of rate disclosure, expressing their charges for credit as “a given
percentage on the current unpaid monthly balance”® The proposal failed,
however. Industry dominated the code-making process and the Consumer
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Advisory Board had little influence within the NRA.% The NRA “retail trade”
code included only a brief mention of disclosure, requiring that sellers not
“misrepresent” their “credit terms” in advertisements; the finance company
industry did not approve a code before the NRA was disbanded in 1935.
A handful of state legislatures did adopt some form of credit sales regula-
tion in the 1930s. These laws included ceilings on credit charges, but did not
specify a particular form of price disclosure.®®

The Federal Trade Commission introduced some of the earliest restraints
on sales finance rate disclosures in 1939, after the FTC investigated the rate-
disclosure practices of several major American car manufacturers and their
affiliated finance companies. It was common practice for car dealers to state
their finance charges in terms of a “discount rate,” much like commercial
banks used.®” The FTC concluded that advertisements for buying a car on the
“six percent plan” were likely to deceive consumers, since many buyers would
not understand that the rate was a discount rate. (Advertising the discount
rate made the cost of credit appear to be lower than if the rate were stated as
an “equivalent annual rate;” a metric invented by the FTC.)” The FTC had no
authority to require that car dealers use a particular form of rate disclosure
and could not regulate their charges directly. It did, however, demand that
dealers stop using the discount rate in their ads beginning in 1939.”

A year later, in 1940, the Sage Foundation drafted a model state law that
would have required sales finance charges to be disclosed using the Uniform
Law method.” The law met with stiff resistance from the sales finance indus-
try, however, and failed to garner legislative support.”? After World War II,
perhaps to quiet demands for its adoption of the Uniform Law method of
disclosure, the sales finance industry supported a requirement for mandatory
disclosure of its credit charges, but stated in terms of the dollar amount of the
charge.” More broadly, lenders and retailers continued to employ a multitude
of methods for disclosing their rates of charge and evidenced little willingness
to jump on the Uniform Law bandwagon.

Indeed, by 1960, the Uniform Law method and the campaign for uni-
form cost of credit disclosure seemed to be in retreat. The campaign faltered
for several reasons. First, fractures within the association of lenders licensed
under the Uniform Law weakened the calls for the spread of their method of
disclosure, which some licensed lenders had come to oppose.”” Second, the
Sage Foundation, which might have brokered a compromise among the com-
peting factions of lenders and their methods of disclosure, largely withdrew
from policy advocacy work in the mid-1930s, and closed its lending division
entirely in 1946, following the sudden and unexpected death of the lending
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division director.”® (Even without the director’s untimely death, the founda-
tion would likely have closed the division as part of its reorganization in the
late 1940s, and to avoid further conflict with commercial bankers who vocally
opposed the Foundation meddling in their business affairs.””) Third, the
drafters of a model set of state commercial laws, called the Uniform Com-
mercial Code, decided to avoid the sticky issue of rate disclosure altogether
when they hammered out their proposed code in the 1940s and early 1950s.7
Fourth, by the end of World War II, commercial banks and other lenders
had formed powerful trade associations, which each advocated for their own
practices to continue.

Finally, consumer groups were not pushing for uniform cost disclosure
rules by the early 1960s, focusing instead on other concerns related to credit
sales.”” Although borrowers lacked a uniform, all-inclusive metric that would
allow them to compare the price of different types of loans, few consumers
lobbied for such a measure in the late 1950s or early 60s. This may be because
many lenders already operated under some form of state regulation govern-
ing how much they could charge and how they must disclose their charges to
borrowers—either in terms of absolute dollars or in dollars per hundred. If
lenders complied with these regulations, borrowers would know how much
each type of loan would cost them in dollars, and could rest assured that
lenders’ charges would not exceed certain limits. For example, by 1960, almost
all states had adopted some form of retail installment sales regulation that
mandated the disclosure of both the cash sales price and the amount of the
credit service charge.® These laws also often placed limits on the amount
of the charge, stated in terms of an add-on rate in dollars per hundred.®!
A handful of states also regulated a new form of sales credit—revolving
credit—that provided borrowers with greater flexibility, allowing repayment
of a debt in irregular amounts over time with no set payment schedule or end
date.® As one scholar described, these laws attempted to limit rates of charge
“not by providing buyers with a uniformly applied yardstick of credit costs,”
but by granting the government authority “to limit and watch overcharges”®

By 1960, consumers’ more pressing complaints were about shady sales
practices, such as false or misleading advertising, bait-and-switch sales tac-
tics, high prices, and retailers’ substitution of inferior goods for those ordered.
Furthermore, consumers complained, credit sellers commonly included a
provision in their sales contracts that insulated finance companies and other
entities that purchased the consumer’s debt from liability for the seller’s mis-
deeds.** Consumers also objected to abuses involving wage garnishment and
the repossession practices of some creditors, who encouraged customers to
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make a new credit purchase just before their older debts were fully repaid so
as to increase the likelihood that the creditor could repossess the merchan-
dise.*® Mandating a uniform method for disclosing the cost of credit solved
none of these problems. Thus, consumer groups were not the primary impe-
tus behind the introduction of federal cost of credit disclosure regulation in
the early 1960s. Rather, as legal scholar Edward Rubin concluded, the origins
of what became the Truth in Lending Act “can be definitively traced to a

single person, Senator Paul Douglas of Illinois.”%

(RE)DEFINING THE FORM AND FUNCTION OF “TRUTH” IN
CONGRESS

Although Douglas’s interest in disclosure dated back to his work in the
National Recovery Administration in the 1930s, new calls for disclosure
in other areas of consumer law likely inspired him to put forth his credit
“labeling” bill in 1960, nearly a decade after he had joined the U.S. Senate.’”
Only two years prior, in 1958, Congress enacted the Automobile Information
Disclosure Act, which required that all new cars display a window sticker that
provided certain price and cost disclosures, nicknamed “Monroney stickers”
after the senator who authored the bill.** The 1960 Douglas “Consumer Credit
Labeling Bill” similarly would have granted consumers the right to receive
certain information prior to completing a transaction.® It required lenders to
disclose to borrowers two pieces of information: the total finance charge in
dollars, and the relation of that charge to the unpaid loan balance “expressed
in terms of simple annual interest”® The second requirement was novel and
ultimately proved to be the most controversial; no jurisdiction, including the
District of Columbia, required price disclosure in this form.

According to scholar Edward Rubin’s research, Douglas’s legislative assis-
tant drafted this original version of the bill, without the advice of industry or
consumer-interest groups.” In 1960, Douglas introduced the bill in the Senate
Banking subcommittee that he chaired, on Production and Stabilization. In
the course of the ensuing debates, Douglas hoped to win the support of other
powerful subcommittee members, including committee chairman Senator A.
Willis Robertson, a Dixiecrat from Virginia, and Senator Wallace Bennett
from Utah, who became the committee’s highest ranking Republican after the
departure of Republican Homer Capeheart in 1962.

What goals did Douglas hope to achieve through disclosure? Originally,
Douglas conceived of the benefits of disclosure in then-familiar terms, as
advancing the same objective as the Uniform Small Loan Law: avoiding
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deception and warning borrowers of the high cost of credit. Douglas also
briefly mentioned a secondary goal: encouraging “price competition” in the
consumer credit market.”? But Douglas did not originally intend that the
“simple annual rate,” later renamed the “annual percentage rate,” would pro-
vide an exact measure of the cost of credit so as to aid consumers in making
precise cost comparisons. As he wrote to one banker in 1961, “We do not
expect great accuracy in the annual percentage rate” Rather, Douglas hoped
to impress upon borrowers a more general sense of the high cost of credit,
furthering his primary goal of avoiding deception and preventing excessive
borrowing. “We are concerned with letting the borrower know that the rate is
12 percent rather than 6 percent, or 18 percent rather than 1% percent,” he
explained. He fully agreed that the agency administering the bill should
provide a “little leeway” for creditors, allowing rounding to the nearest whole
number.” In 1962, he proposed an amendment to the legislation that would
allow “some flexibility or ‘approximation’” of the annual rate”*

At this time and during the years that the bill was under debate, Douglas
viewed disclosure as a complement to price ceilings and other consumer pro-
tection laws, not a substitute for them. In 1964, four years into the long con-
gressional debate over the Douglas bill, Douglas remained convinced of the
value of legal limits on the price of credit. He wrote to the Illinois attorney
general in regard to a constituent’s credit problem, noting that Truth in
Lending would provide a “much stronger arm for enforcement” against high-
rate lenders, especially organized crime, assuming that these lenders failed
to disclose the “true annual interest” rate “on the face of the contract” He
advised the constituent that Truth in Lending would provide grounds for
federal prosecution of those lending at “exorbitant” rates.” Two years later, in
1966, Douglas noted that his bill would “require uniform listing of credit
costs,” but it would still be “up to the States to provide protections for most of
the many other abuses” in the credit field.*®

The stated goals behind Douglas’s disclosure legislation shifted over the
course of the eight years that Congress debated the bill, however. As Edward
Rubin concluded, Douglas became fixated on advancing disclosure for its
own sake, rather than on achieving a goal or set of goals through disclosure.
The subcommittee that debated the legislation did not explore other methods
of regulating consumer loans, but “was willing to consider alternative goals
by which its chosen methods could be justified”” In Rubin’s words, “The bill
began as a disclosure statute, and a disclosure statute it remained.”®® In an
inversion of the usual relationship between means and ends, the means
remained fixed, while the purported ends and rationale linking ends and
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means changed. It took nearly seven years, but supporters of the bill eventu-
ally hit upon a more appealing “ends” for their chosen “means” Rather than
curtailing excessive use of credit and combating deception, they instead
emphasized the goal of spurring price competition.

The original framing of the “purposes” for the measure yielded Douglas
few supporters, but he quickly amassed an army of critics.”” These included
Republican Senator Wallace F. Bennett. Bennett’s family had numerous con-
nections to the business community, and Bennett himself was the former
president of the National Retail Merchants Association. Viewing the law from
the creditor’s perspective, Bennett argued that expressing credit charges in
terms of a simple annual rate would require complex calculations and would
place a huge burden on business. To illustrate the difficulty, Bennett asked
a few experts to calculate the simple annual rate on a basic transaction:
a $20 battery sale with a $2 finance charge, repaid over two months. Their
answers ranged from 118.9 to 129.5 percent, and the task reportedly took at
least twenty-five minutes to complete.'® After Bennett showcased the prob-
lems with Douglas’s “simple interest” metric, the bill failed to emerge from
committee and Douglas struggled over the next two years to rally support for
the measure, which he renamed the Truth in Lending Act.!*

Douglas’s critics repeatedly scolded him for wasting time and money on
legislation that no one wanted. Committee chairman A. Willis Robertson,
for instance, derided Truth in Lending as one of Douglas’s “pet schemes.
Although President Kennedy publicly backed the bill, Robertson character-
ized the administration’s support as “lip service”'> Robertson strongly
objected when Douglas requested authorization to hold field hearings on
the bill in several cities across the country, and complained in 1962 about
the mounting cost of debating a bill that Congress had twice rejected.'® The
monthly magazine of the Chamber of Commerce of the United States, Nation’s
Business, asked in 1963: “Why, despite more than three years of lobbying, do
even proponents concede that consumers are not excited about this legisla-
tion?”'** Douglas eventually succeeded in scheduling field hearings over
the fall and winter of 1963-64, which raised public awareness of the bill.
But, shortly after the hearings concluded, the Boston Globe opined that there
“is no deep-seated public backing” for the bill.'*®

Although Douglas attempted to portray his opponents as antidisclosure,
the point of contention was not whether the cost of credit should be disclosed,
but how. It was the same question that had animated prior wars over disclo-
sure, such as the battle between the Morris Plan banks and the Russell Sage
Foundation in the 1930s and ‘40s, as well as between the foundation and
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retailers selling goods on credit. Everyone agreed that creditors must provide
information to borrowers about the cost of taking on debt. As Bennett
explained in 1963, “I am not opposing the bill because I am opposed to
truth”'% Rather than opposing disclosure, lenders objected to the method of
disclosure that Douglas demanded, the APR metric.

Most creditors supported cost of credit disclosure, but with the cost
stated in dollars rather than percentages. They insisted that there were many
ways to express the “truth” about the cost of a loan and criticized Douglas for
his single-minded pursuit of the APR method. Bennett objected to Douglas’s
assumption that “there is only one way in which this information can be
given and that somehow you are not telling the truth if you tell the buyer how
much the credit will cost in dollars, or if you tell him the rate of interest he is
paying by the month.”'” Lenders argued that consumers were accustomed
to budgeting in dollars and cents and did not think in terms of percentage
rates.'® Providing rates to customers would be costly for creditors and offer
little value to consumers. Bennett warned that merchants selling goods “on
time” might just add the cost of credit to the price of the goods, making the
credit buying process even less—not more—transparent.'” Some stores
threatened that they would no longer be able to offer certain types of credit if
the Douglas bill were adopted.'® Bennett succinctly explained to a constituent
that the bill “is one of these things where it sounds like a good idea, but it just
won't work out”!!

Creditors also complained that calculating the effective rate on “revolving”
credit accounts was particularly difficult, and likely to yield an “untrue” result.
One witness, a professor at Harvard Business School, explained how the
interest rate would be calculated on a revolving account when the borrower
made payments and new purchases at irregular intervals. As drafted, the bill
required the creditor to disclose an 18 percent APR if a creditor charged a fee of
1.5 percent of the account balance at the beginning of each month (1.5 percent/
month x 12 months = 18 percent/year). But, the witness explained, the “real”
interest rate might be higher or lower, depending on how the account balance
changed over time. Most stores assessed a monthly service charge based on
the account balance at the beginning of the month, not based on the average
daily unpaid balance. The effective rate might be higher than 18 percent if the
borrower made a payment on her account early in the month and a purchase
late in the month."? In light of these distortions, one opponent suggested that
the bill would be more accurately called “Lies in Lending,” or “Approximate Truth
in Lending”'"® Another dubbed it the “confusion-in-lending” bill.""* Bennett

proclaimed: “I can’t support a law that would force businessmen to lie”!**
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Opponents also argued that legislation focusing on disclosure alone was
inferior to measures that followed a more holistic approach, such as the pro-
posed Uniform Consumer Credit Code (U3C). The U3C was a project of the
National Conference of Commissioners on Uniform State Laws (NCCUSL),
which aimed to draft a comprehensive regulatory code that would address
both disclosure and substantive limits on interest rates, loan terms, and debt
collection practices.'® Walter D. Malcolm, then-president of the NCCUSL,
took a particularly dim view of the Douglas disclosure-only approach in his
testimony on the Truth in Lending Act. After noting that the states had
experimented with various methods of preventing creditor overreaching, he
complained that the Truth in Lending Act “picks one of these methods, dis-
closure, and it adds to it a new feature; namely, requirement of a single simple
annual rate plus a disclosure of dollars and cents.” In his view the drafters of
the bill had ignored the wealth of information and experience gained by the
states in their experiments with various techniques of credit regulation.
Instead, the drafters selected “one of the techniques that has been developed
from experience—namely, disclosure—and sa[id], this is it” Moreover, the
chosen disclosure metric, the APR, seemed to be “pick[ed] out of the wind,
out of the wide blue yonder”"” Piling on, a banking industry witness also
noted that requiring lenders to state their rates in terms of APR would raise
difficult questions about whether the rates violated states usury laws, which
were usually not framed in terms of APR but rather in dollars-per-hundred.''®

Despite the many arguments raised against the bill, however, Wallace
Bennett conceded that “the emotional appeal” was “all on Douglas’ side”!'* One
retailer and Douglas opponent complained in November 1963 that it was
“apparent that Douglas has the popular side of the story, at least with the writers
of Washington news”'* Douglas made the case for the bill by spotlighting gen-
eral abuses in the consumer credit market, which had little to do with the lack
of APR disclosures. (There were likely few customers with problems that arose
because they knew the dollar cost of credit, but were unable to comparison
shop using APR. Moreover, even if such witnesses existed, their problems
would have been far less compelling than those that were presented at the hear-
ings.) Some witnesses described instances of outright fraud, or of creditors who
failed to make any price or credit cost disclosures whatsoever, contrary to the
existing law in most states.'?! Consumers also wrote letters to Douglas, recount-
ing similar woes that had little to do with the absence of an APR disclosure.
Their testimony illustrates the power of what legal scholars Omri Ben-Shahar
and Carl Schneider have called “trouble stories,” narratives of individual
problems presented to prove the need for systemic legal reform.'*
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Douglas’s opponents recognized that the testimony offered at the 1963-64
hearings had emotional appeal, but failed to establish the need for a federally
mandated APR disclosure. They then grew frustrated as the “horror wit-
nesses” helped Douglas garner more popular support. As Bennett observed
in late 1963, “Ninety per cent of the examples of credit abuse that have been
brought to the committee involve violations of present law and depict situa-
tions which would not be affected if [Truth in Lending] were passed.”'*
Alfred A. Buerger, a member of the NCCUSL, likewise noted that “many of
these stories may be true, but on the whole they seem to involve abuses in
selling practices rather than in credit practices.”'** To draw attention to this
issue, in November 1963, Bennett asked an attorney at Arnold, Fortas and
Porter to help him draft questions “to get [the] Douglas horror witnesses who
[testified that they] would not buy ‘if I had only known the interest rate, to
also admit that they would not buy if ‘T had only known the dollar charges”'*

The 1963-64 hearings on the bill carried Douglas further along the path to
its enactment, but the real turning point came a few years later, after Douglas
had left the Senate. By the time Douglas lost his reelection bid in 1966, he had
managed to get the bill voted out of subcommittee, but the measure failed to
emerge from the full committee over the course of his six-year struggle.'*
The breakthrough came after Douglas left office in 1967, when his ally, Senator
William Proxmire, took up the charge, reintroducing a revised version of the
bill.'”” By this time, the composition and dynamics on the Banking Committee
had shifted in favor of the measure.'”® Furthermore, Massachusetts had
adopted its own “truth in lending” legislation, which proved that such a law
could work in practice, without disrupting the consumer credit market.'*
The Department of Defense had also adopted a rule requiring lenders extend-
ing credit to military service members to disclose their charges in terms of
dollar cost and a simple annual interest rate.'*

Perhaps most important, Proxmire was willing to compromise with his
opponents on the most contentious issue: the treatment of revolving credit
accounts. Rather than a one-size-fits-all rule, Proxmire agreed to exempt
certain revolving credit plans from the annual rate disclosure requirement,
allowing those lenders to disclose a monthly rate instead. This compromise
garnered Wallace Bennett’s approval of the bill, after a seven-year “stale-
mate.”" Under Proxmire’s guidance, the Truth in Lending bill cleared the
Senate in 1967, shortly before the House passed its own version, in 1968."*
After the two chambers reconciled the differences in the two bills, the final
version of Truth in Lending was signed into law in May 1968, as Title I of the
Consumer Credit Protection Act.
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The final bill did not include the Proxmire compromise on revolving
credit, however. Instead, it required all creditors to disclose the cost of credit
as an annual percentage rate, with special calculation instructions for
revolving accounts.”® It also took an exacting approach to disclosure accu-
racy, contrary to Douglas’s original idea that lenders should have a “little
leeway” in the APR disclosure, rounding to nearest whole number percentage.'**
The final bill specified that the tolerance for error in the APR disclosure was
% of 1 percent for most loans.’*® Such precision was unnecessary to meet
Douglas’s original objectives, but this approach better served the new stated
purpose of the bill: strengthening “competition among the various financial
institutions and other firms engaged in the extension of consumer credit”'*

Yet, even as the bill’s stated purpose shifted, lawmakers made no mention
of removing price ceilings for credit charges, which continued to exist at the
state level. Congress expected that the states would continue to regulate other
aspects of consumer lending, just as they had before TILA."*” Federal legisla-
tion would govern the form of cost disclosure, while state law would continue
to police the substance of loan agreements. TILA was born into a world with
usury laws and other state-level limits on loan terms, and did little to alter the
protections in place in the states. Indeed, TILA specified that the APR had no
bearing on state definitions of “interest” and that the APR did not constitute
an interest rate for the purpose of state usury laws."**

THE 1970S AND BEYOND: DISCLOSURE AND SUBSTANCE DRIFT
APART

Thus, after 1968, the states and federal government divided responsibility
for form and substance in consumer credit regulation. Before the Truth in
Lending Act, under state law, disclosure rules had traveled hand-in-hand
with substantive legal limits on loan terms. The same legal authority determined
both the form and substance of lending agreements, including constraints on
the rate of charge. Now, federal law dictated the form of cost disclosure, and
state law policed the amount lenders could charge. States also continued to
govern the process of debt collection, while federal law now set a nationwide
ceiling on the amount a creditor could deduct or “garnish” from a worker’s
wages each month to repay a debt.'”

Since the Truth in Lending disclosure rules did not grant borrowers any
new substantive protections, a number of scholars and government officials
predicted that they would be of little use to many consumers, particularly
the poor. These critics observed that disclosure of a uniform price metric, to
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facilitate comparison shopping, was no help to those with limited access to
credit or ability to shop around for a bargain.'** The more significant problems
for poor consumers involved fraud and price gouging. Studies conducted
after the law went into effect supported the skeptics’ claims. After TILA, con-
sumers were, at best, slightly more aware of the cost of credit and middle-class
consumers showed the greatest improvement in awareness.'*! Furthermore,
even for middle-class consumers, the disclosures were provided too late in
the borrowing process to encourage comparison shopping.'*? Six years after
TILA’s adoption, law professor William Warren concluded that the idea of
disclosure as an “aid to credit shopping” was “simple and appealing,” but “it
appears that the idea probably doesn’t work”'+?

Yet, the TILA disclosure rules ultimately proved valuable to low-income
borrowers, as well as middle-income ones, for a purpose other than discour-
aging excessive borrowing or comparison shopping: they offered a strong
defense to debt collection lawsuits. The real value of Truth in Lending to these
groups became apparent on July 1, 1969, or “Z-day;” the effective date for the
regulations adopted by the Federal Reserve Board to implement the Truth
in Lending Act, known as Regulation Z."** On Z-day, consumer advocates
immediately filed a TILA violation lawsuit in New York, after the Harlem
Consumer Protection Union sent a representative into a furniture store on
125th Street to buy a television on credit. When the store disclosed the credit
charge in dollars, but not as an APR, attorney Philip Schrag of the NAACP
sued on the buyer’s behalf in federal court.'** Other consumer advocacy orga-
nizations followed suit.

One lawyer, Mark Pettit, later described the process of raising a TILA
defense as the “disclosure defense game.” As he described, a low-income bor-
rower might have other defenses to a debt collection suit based on the lender’s
misconduct or the quality of the goods sold on credit, but disclosure-based
claims were often superior for a few reasons. For one, the remedies for disclo-
sure violations were more generous, including minimum damages and attor-
neys’ fees. In addition, proving a disclosure claim did not require an elaborate
fact-finding expedition; the violation appeared on the face of the loan docu-
ments. Finally, creditors had few defenses to borrowers’” disclosure claims.'*
Disclosure claims were “almost always available” because of the difficulty for
creditors of complying with TILA." Although borrowers often had substantive
complaints, TILA claims were easier to assert, offering borrowers a “rough
sense of justice”'*® Congress later enacted the Truth-in-Lending Simplifica-
tion and Reform Act in 1980, to address lenders’ difficulties in complying
with the law and also stem the rising tide of TILA litigation."*
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Meanwhile, in the decade after the passage of the Truth in Lending Act,
the composition of the lending market was changing. The bank-issued credit
card, a form of revolving credit, was a relatively new product at the time that
Congress began debating the Truth in Lending Act in 1960."*° But credit card
usage increased dramatically in the decade between 1967 and 1977, when con-
sumer use of all varieties of credit cards increased at an average annual rate of
12.2 percent.”” Although the credit card system was a “legal infant” in 1960,
its growth prompted the states to begin regulating this new species of credit,
either interpreting their existing rules on revolving credit to apply to bank-
issued cards or drafting new card-specific rules.”*? By the mid-1970s, most states
set limits on how much card issuers could charge (1 percent or 1.5 percent per
month)."* The Truth in Lending Act then required issuers to disclose this rate
in terms of an APR.

This regime of state-level substantive interest-rate regulation and federal
disclosure rules soon started to unravel, however. About a decade after pas-
sage of the Truth in Lending Act, judges and lawmakers began to limit the
reach of state-level interest-rate caps. Changes in the American economy and
in ideas about economic regulation set the stage for the rollback of rate caps
in the late 1970s and ‘8os. The prosperity of the 1960s had given way to the
rampant inflation and rising unemployment of the 1970s. Legislators feared
that restrictive state usury laws were hindering consumers’ access to credit,
especially mortgage loans, as market rates soared above state rate ceilings.
Several recent studies by economists validated these concerns, finding that
usury laws were inefficient and burdensome on growth.'** More generally,
Democrats and Republicans both pressed for deregulation in a variety of
markets. Their push was backed by the research of economists like Alfred
Kahn and George Stigler, who documented how poorly designed regulation
could hinder competition and how industry could “acquire” regulation for its
own benefit.'”®

The system of state-level price controls began to crumble in 1978 with
the Supreme Courts landmark decision in Marquette National Bank of
Minneapolis v. First of Omaha Service Corporation. Interpreting the National
Bank Act of 1864, the Court held that the law allowed a federally chartered
bank to export the usury law of its home state when lending to residents of
other states.””® This meant that federally chartered banks could escape unfa-
vorable state interest-rate caps by relocating to states with more permissive
usury laws. Congress further limited the reach of state usury laws in 1980,
with the passage of the Depository Institutions Deregulation and Monetary
Control Act (DIDMCA)."*” DIDMCA preempted the application of state
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usury laws to loans secured by a first lien home mortgage, and granted state-
chartered federally insured banks the same ability as national banks to
“export” their home-state’s interest rates.'*®

Together, Marquette and DIDMCA set off a regulatory race between the
states, many of which vied to create the most attractive interest-rate climate
for banks." South Dakota and Delaware were the leaders in this contest.'®
New York eliminated its interest-rate cap in 1980, but it was too late to prevent
Citibank from relocating its credit card operations to South Dakota. Even
after some states reintroduced rate caps, once the inflationary pressures of the
late 1970s abated, they were unable to control lending by national banks to
their residents under the Marquette doctrine. To put state-chartered financial
institutions on the same footing as their federal counterparts, the vast
majority of states enacted parity laws, also called “wild card statutes,” which
allowed state institutions to engage in the same activities as national banks.'®!
Legal scholar James White aptly described the state usury laws that remained
on the books as “trompe loeil,” creating the illusion of cost of credit regulation
for most financial institutions without any substance.'® Accordingly, within
little more than a decade of TILA’s adoption, disclosure became the principal
means of controlling the cost of credit for all but the small subset of loans still
subject to state-level interest-rate caps.

Developments in the study of economic regulation in the 1970s and ‘8os
further bolstered the case for allowing legally mandated disclosure to substi-
tute for direct price controls. The 1970s witnessed the flowering of research on
the “economics of information,” which provided a theoretical foundation for
legally mandated disclosure.'® Truth in Lending also resonated with the ideas
of economists and politicians who wanted to free markets from government
meddling. When framed as an aid to market-based competition and substi-
tute for command-and-control regulation, Truth in Lending exemplified the
latest thinking about good regulatory design. It seemed to anticipate econo-
mist Milton Friedman’s exhortation in his 1980 PBS television series, Free
to Choose: “Let the government give us information, but let us decide for

ourselves what chances we want to take with our own lives.” '

CONCLUSION

Thus, the long history of mandatory disclosure rules for the cost of credit
shows how the perceived purpose of this regulatory tool has shifted over
time, in concert with changes in prevailing economic ideas and legal context.
The eight-year evolution of the Truth in Lending Act captures a key moment
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of transition in the decades-long history of debate over and experimentation
with disclosure rules. Over the course of the 1960s, the dominant way of
thinking about disclosure shifted from an older, individual-focused perspec-
tive toward a more modern, market-oriented one. Like the Uniform Small
Loan Law of the 1910s, the 1960 Douglas bill championed disclosure as a
means to prevent deception and to discourage unnecessary borrowing—two
objectives that earlier generations of disclosure advocates also endorsed.
According to this way of thinking, disclosure prevented problems that could
arise in the interface between individual borrowers and lenders by requiring
the lender to speak the truth to the borrower and the borrower to hear the
true cost of taking on new debt before the transaction proceeded. But the
final version of the bill, enacted eight years after the first draft appeared,
emphasized a different rationale for disclosure: to encourage consumers to
comparison shop for credit, thereby increasing price competition among
lenders. According to this view, the primary impetus for mandating disclo-
sure was not to protect the individual borrower from harm, but rather to
ensure that borrowers’ choices, in the aggregate, spurred competition among
lenders and thereby pushed down prices for all. Moreover, once the law was
enacted, policymakers discovered that mandatory disclosure rules actually
served a third, unintended purpose: providing consumers with a defense
against debt collection lawsuits. Finally, with the erosion of state usury laws
and the ascendance of free market regulatory ideas during the decade after
TILA’s adoption, disclosure came to be understood as a substitute for direct
price controls rather than as a complement to them. These shifting rationales
for mandatory disclosure suggest an underlying change in how policymakers
framed the problem of consumer credit between 1910 and 1980, from empha-
sizing the dangers of deception and improvident borrowing to stressing the
harms caused by an absence of price competition within the marketplace.
The long history of mandatory disclosure also underscores the challenges
involved in deploying disclosure as a means of regulation and in reckoning
with the political choices it entails. It shows that lenders and policymakers
once hotly debated the proper form of lending disclosure mandates, with
various factions each claiming the mantle of “truth.” Each method of cost
disclosure offered a different trade-oft between ease of price comparison and
transparency of cost calculation, and between encouraging and discouraging
borrowing by making the cost of a loan seem larger or smaller.'®® The contests
among competing factions of lenders and policymakers reveal that there was
no single “truth” in lending to disclose, but rather many competing “truths”
But debate over how to select among these competing truths ended abruptly

https://doi.org/10.1017/50898030618000064 Published online by Cambridge University Press


https://doi.org/10.1017/S0898030618000064

260 | The Long History of “Truth in Lending”

in 1968 with the passage of the federal Truth in Lending Act, which declared
disclosure’s primary purpose to be the promotion of price competition and
mandated that lenders disclose the cost of credit in terms of an APR.

Since then, the battles that once raged over the meaning of “truth” have
been largely forgotten and the modern form of these mandates has come
to seem natural and inevitable, rather than contested and political.’® Also
forgotten were the other objectives that policymakers had once hoped to
achieve through mandatory disclosure, and their resulting conception of the
relationship between disclosure and substantive price controls. Hence, for
contemporary policymakers and reformers, the long history of truth in lending
offers a useful reminder that the path to the present was not deliberately
mapped out in the 1960s, and that choosing disclosure as a regulatory tool
entails making political choices, but does not require the wholesale rejection of
other, more direct means of regulating the price of consumer credit.
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