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A. Introduction 
 
[1] For want of an effective and accessible universal system for redress of international human rights abuses, victims 
of human rights violations increasingly seek reparations in domestic civil courts. In the United States in particular, the 
federal courts, since the 1980 Filártiga decision of the U.S. Court of Appeals for the Second Circuit, (1) have already 
decided on a remarkable number of civil suits alleging human rights violations committed abroad, (2) the most recent 
example of this trend being a class action of members and supporters of opposition political groups in Zimbabwe who 
invoke the so-called Alien Tort Claims Act (ATCA) (3) against President and Foreign Minister Robert Mugabe with 
respect to alleged acts of torture. (4) According to the proponents of such lawsuits, international human rights 
litigation in domestic civil courts can serve as an important tool in the worldwide effort to enforce international norms 
concerned with the protection of the individual which may complement criminal prosecutions of the offenders. (5) As 
stated by Professor Stevens, who has litigated many of the international human rights cases in the U.S. federal 
courts, \\\"civil lawsuits for human rights violations [...] serve a role similar to tort litigation in a domestic forum: to offer 
victims of violence a legal remedy which they control and which may satisfy needs not met by the criminal law 
system.\\\" (6) 
 
[2] However, given that international human rights violations are generally committed by state officials, (7) sovereign 
immunity may operate as a bar to suits in domestic civil courts arising from human rights abuses committed 
anywhere in the world. As the American experience shows, this holds particularly true where the case is brought not 
against the individual perpetrator but against the foreign state itself, which, as in the Princz case, (8) normally 
escapes liability by invoking state immunity. (9)Yet, in the last decade, legal commentators have increasingly argued 
that, in view of the changing position of the individual in international law as well as the emergence of the concepts of 
jus cogens norms and obligations erga omnes, it was time to deny immunity to foreign sovereigns and their officials 
for serious human rights violations such as torture, genocide or enslavement. (10) Prima facie, the 1999 Pinochet 
decision of the British House of Lords (11) seemed to have lent some support to this view. (12) 
 
[3] Nonetheless, in its recent judgment in the case of Al-Adsani v. United Kingdom, (13) the Grand Chamber of the 
European Court of Human Rights (ECHR) took the view that international law has not yet accepted the proposition 
that states no longer enjoy immunity from civil suit in the courts of another state where acts of torture or other gross 
human rights violations are alleged. The ECHR, interpreting the European Convention of Human Rights (14) in the 
light of the international law rules pertaining to state immunity, therefore found that the grant of sovereign immunity in 
respect of such acts could not per se be regarded as a violation of the substantive rights and procedural safeguards 
of the Convention, thus putting an end to scholarly discussions about the significance of the fundamental human 
rights provided by the Convention for the international law of state immunity. (15) 
 
B. Factual Background and Proceedings in the English Courts 
 
[4] The underlying dispute concerned one of the few civil lawsuits for international human rights violations that was 
filed outside the United States courts so far. The applicant, a dual British/Kuwaiti national, had brought civil 
proceedings in the English courts against the Government of Kuwait and three individual defendants in respect of 
injury to his physical and mental health caused by alleged acts of torture committed against him in Kuwait as well as 
by alleged threats against his life and well-being made after he had come to England in 1991. While he obtained a 
default judgment against one of the three individual defendants, the applicant was granted leave to serve the 
proceedings on the two other individual defendants but was refused leave to serve the writ on the Government of 
Kuwait on the ground that he had failed to show that the Government was not entitled to sovereign immunity under 
the British State Immunity Act of 1978. (16) 
 
[5] The applicant having applied to the Court of Appeal, the Court, citing, inter alia, the Filártiga precedent, held that 
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the applicant had established a \\\"good arguable\\\" case, based on principles of international law, that Kuwait should 
not be afforded immunity under the State Immunity Act in respect of acts of torture. (17) Yet, following service upon 
the Kuwaiti Government, the latter applied to the High Court, which decided that the Government was immune from 
suit with respect to the acts allegedly committed in Kuwait. (18) To reach this result, the Court drew heavily on the 
jurisprudence of the U.S. federal courts, according to which the American immunity statute, the 1976 Foreign 
Sovereign Immunities Act (FSIA), (19) provides the sole basis for obtaining jurisdiction over a foreign state in the 
courts of the United States and does neither contain an explicit nor an implicit general human rights exception to 
foreign sovereign immunity. (20) Because the British State Immunity Act largely parallels the FSIA, the High Court 
found that by making express provision for exceptions to the general immunity of sovereign states for acts committed 
outside of the jurisdiction of the English courts, (21) the Act excluded - just like the FSIA - as a matter of construction 
the possibility of an implied exception with respect to acts of serious human rights abuses for which the applicant had 
contended. 
 
[6] The Court of Appeal dismissed the applicant\\\'s appeal, stating that none of the exceptions in the State Immunity 
Act were applicable in the case at hand and that a number of decisions in the United States courts supported the 
conclusion that there was no general exception to immunity in respect of acts of torture or other violations of 
international law. (22) Yet, Lord Justice Ward, citing American Circuit Judge Fletcher\\\'s opinion in Siderman de 
Blake v. Republic of Argentina,(23) explained the Court of Appeal\\\'s holding by saying that the Court had to deal 
with an affirmative act of Parliament by which the judiciary was bound, not with customary international law. Thus, as 
Judge Fletcher before him, Lord Ward at least showed some sympathy for the argument that as a matter of 
international law, the cloak of sovereign immunity falls away when a state violates fundamental norms dealing with 
the protection of the individual. 
 
[7] Leave to appeal having been refused by the House of Lords, the applicant lodged an application against the 
United Kingdom of Great Britain and Northern Ireland with the European Commission of Human Rights under former 
article 25 of Convention, alleging that the United Kingdom courts, by granting immunity from suit to the Government 
of Kuwait, failed to secure enjoyment of his right not to be tortured and denied him access to court contrary to articles 
3, 6 § 1 and 13 of the Convention. The application was transmitted to the ECHR on 1 November 1998, when Protocol 
No. 11 to the Convention came into force.  
 
C. The Findings of the Court 
 
[8] The ECHR first dealt with the alleged violation of article 3 of the Convention which provides: 
 
\\\"No one shall be subjected to torture or to inhuman or degrading treatment or punishment.\\\" 
 
The applicant had contended that article 3, when read in conjunction with articles 1 and 13 of the Convention, (24) 
imposed a duty on the British Government to assist one of its citizens in obtaining an effective remedy for torture 
against another state. In the view of the applicant, the grant of state immunity to the Government of Kuwait had 
frustrated this protection. The ECHR, citing its recent jurisprudence on the matter, (25) conceded that, taken together, 
articles 3 and 1 indeed placed a number of positive obligations on the state parties to the Convention, including, inter 
alia, the duty to carry out an effective official investigation in the event that an individual raised an arguable claim that 
he had been seriously ill-treated by a state official. The Court held, however, that the positive obligations under 
articles 3 and 1 of the Convention applied only in respect of ill-treatment allegedly committed within the jurisdiction of 
the state parties. 
 
[9] Yet, in the famous Soering case, (26) the ECHR had recognized that article 3 had some limited extraterritorial 
application inasmuch as the decision by a state party to extradite a fugitive might engage the responsibility of that 
state, where substantial grounds had been shown for believing that the person concerned, if extradited, faced a risk 
of being subjected to torture or to inhuman or degrading treatment or punishment in the receiving country. The 
judgment had emphasised though that liability under the Convention would arise in such circumstances because the 
state party concerned had taken action which had as a direct consequence the exposure of the individual to 
proscribed ill-treatment. Hence, short of any causal connection between the United Kingdom authorities with the 
alleged torture in Kuwait, there was no room for the application of the Soering principles in the case at hand. The 
Court therefore concluded that the United Kingdom had not been under an obligation, pursuant to articles 3 and 1 of 
the Convention, to provide a civil remedy to the applicant in respect of torture allegedly committed by the Kuwaiti 
authorities. 
 
[10] The ECHR then turned its attention to the main issue of the case: the question whether the denial of access to 
court in the determination of the applicant\\\'s claim constituted a violation of article 6 § 1 of the Convention. The 
provision reads as follows: 
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\\\"In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to 
a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. 
Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the 
interests of morals, public order or national security in a democratic society, where the interests of juveniles or the 
protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interests of justice.\\\" 
 
Citing its judgment in the Golder case from1975 as well as its recent decision in the case of Waite and Kennedy v. 
Germany,(27) the Court noted that, in principle, article 6 § 1 secured the right to have any claim relating to civil rights 
and obligations brought before a court and that a limitation on this right is only compatible with this right if it pursues a 
legitimate aim and if there is a reasonable relationship of proportionality between the means employed and the aim 
sought to be achieved. 
 
[11] As regards the aim of the limitation in question, the Court considered that the grant of sovereign immunity to a 
state in civil proceedings pursued the legitimate objective of complying with international law to promote comity and 
good relations between states through the respect of another state\\\'s sovereignty. Concerning the question whether 
the restriction was proportionate to the aim pursued, the Court, relying on article 31 of the Vienna Convention on the 
Law of Treaties, (28) recalled that the Convention should so far as possible be interpreted in harmony with other rules 
of international law, including those relating to the grant of state immunity. According to the Court, it followed that 
measures taken by a state party which reflected generally recognized rules of public international law on state 
immunity could not, in principle, be regarded as imposing a disproportionate restriction on the right of access to court 
as embodied in article 6 § 1 of the Convention. 
 
[12] The decisive question therefore was whether the grant of immunity to the Government of Kuwait with respect to 
the alleged acts of torture was compatible with the relevant rules of international law pertaining to state immunity. The 
ECHR\\\'s answer was in the affirmative: while it conceded that the prohibition of torture was now accepted as a 
peremptory norm of international law, (29) the Court observed that notwithstanding this special character of the 
prohibition of torture, it was unable to discern in the international instruments, judicial authorities and other materials 
before it any firm basis for concluding that, as a matter of international law, a state no longer enjoyed immunity from 
civil suit in respect of alleged acts of torture committed within the territory of that state. In this context, the Court 
explicitly distinguished the Al-Adsani case from the Pinochet decision: whereas the former concerned the immunity 
ratione personae of a sovereign state in respect of civil claims for damages, the latter dealt with the individual criminal 
liability of a former head of state, thus concerning the issue of immunity ratione materiae from criminal jurisdiction. To 
reach its conclusion, the Court further relied on the findings of the Working Group of the International Law 
Commission, which, in its 1999 Report on Jurisdictional Immunities of States and their Property, (30) had stated that 
while national courts had in some cases shown some sympathy for the argument that states were no longer entitled 
to sovereign immunity where there had been a violation of human rights norms with the character of jus cogens, in 
most cases, the plea of immunity had succeeded. In the view of the ECHR, it followed from all this that the application 
by the English courts of the provisions of the 1978 State Immunity Act to uphold Kuwait\\\'s claim to sovereign 
immunity could not be said to have amounted to an unjustified restriction on the applicant\\\'s right of access to court 
under article 6 § 1 of the Convention. 
 
D. Commentary 
 
[13] Being the first decision of an international judicial body on the crucial issue of state immunity with respect to 
serious human rights violations, the Al-Adsani judgment constitutes a very important precedent. The decision will not 
only have a strong impact on future human rights claims against foreign states, but also sheds new light on the recent 
Distomo case in which the Greek Court of First Instance of Leivadia found that the Federal Republic of Germany was 
liable, on the basis of article 3 of the 1907 Hague IV Convention, (31) to pay compensation for summary executions 
and the complete obliteration of the village of Distomo on 10 June 1944 by the German occupation forces. (32) 
According to both the prevailing opinion in theory and the current practice of states, the Court held, a state could not 
invoke immunity when the act attributed to it had been perpetrated in breach of a peremptory norm of international 
law. The claimants having already attempted to enforce the decision against such emanations of the German state as 
the Goethe Institute Athen and the German Archaeological School, the ECHR\\\'s judgment now gives strong support 
for the position of the German Government who has contested the jurisdiction of the Greek courts. (33) 
 
[14] Not surprisingly, the view taken by the ECHR was by no means uncontroversial within the Court: while three of 
the seventeen judges of the Grand Chamber delivered a concurring opinion, eight (!) dissented, stating - along the 
lines of the Distomo decision - that given the jus cogens character of the prohibition of torture in international law, a 
state could not validly hide behind the rules of sovereign immunity to avoid proceedings for claims of torture made 
before a foreign jurisdiction. (34) Yet, to infer from the jus cogens character of the prohibition of torture that the 
general rule of state immunity is deprived of its legal effect is a much too simple line of argumentation. In his 
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dissenting opinion to the decision of the International Court of Justice (ICJ) in the Case Concerning the Application of 
the Convention on the Prevention and Punishment of the Crime of Genocide of 11 July 1996, Judge Kreca correctly 
noted that it was necessary to draw a clear distinction between the legal nature of a norm of international law and the 
enforcement of that norm. (35) Thus, the peremptory character of the prohibition of torture does not necessarily imply 
the forum state\\\'s right to deny foreign sovereign immunity in respect of civil suits for damages as a means of 
enforcement of the prohibition. As stated by Andreas Zimmermann in the wake of the Princz litigation, both issues 
involve different sets of rules which do not interact with each other, the traditional concept of jus cogens, as embodied 
in articles 53 and 64 of the Vienna Convention on the Law of Treaties, having the sole effect of invalidating 
incompatible treaties. (36) 
 
[15] Moreover, there is much to be said for the prevailing judges‘ distinction between criminal and civil proceedings as 
regards states\\\' adjudicatory jurisdiction over gross human rights abuses committed abroad. In fact, it was rightly 
argued not only in legal literature, (37) but also by Lord Hutton and Lord Millet in the Pinochet decision itself that the 
latter had no bearing on the scope of the immunity ratione personae of foreign states from civil jurisdiction in respect 
of acts of torture. (38) The basic argument in the House of Lords\\\'s decision was that as the 1984 Torture 
Convention (39) provided for the criminal liability of individual persons for acts of torture committed abroad, it 
contained an implied waiver of immunity with regard to criminal proceedings. (40) By contrast, as noted by the ECHR, 
(41) none of the primary international instruments relating to the prohibition of torture provides for the possibility of 
civil suits outside the territorial state. (42) Furthermore, there are important functional differences between immunity 
from criminal proceedings and immunity in the context of civil litigation, which should not be overlooked. (43)Thus, 
there is \\\"nothing illogical or contrary to public policy in denying the victims of state sponsored torture the right to sue 
the offending state in a foreign court while at the same time permitting [...] other states to convict or punish the 
individuals responsible if the offending state declines to take action.\\\" (44) 
 
[16] It should be noted, however, that the scope of the ECHR\\\'s judgment is limited insofar as the decision does not 
explicitly deal with human rights suits brought against foreign government officials. In fact, the U.S. federal courts, 
while constantly granting sovereign immunity to foreign states under the FSIA even in cases of gross human rights 
abuses, tend to regard acts of torture, summary execution and other serious human rights violations as being beyond 
the official\\\'s scope of authority and thus outside of the individual immunities conferred by the FSIA. (45) This 
approach was, mutatis mutandis, rejected in the House of Lord\\\'s Pinochet decision. (46) It also is hardly compatible 
with the assumption that the individual\\\'s conduct, being a \\\"private act\\\" not attributable to the sovereign then, still 
violates international law. (47) Nevertheless, as the ECHR did not pronounce on the immunities of individuals, 
lawsuits against state officials might, as a matter of fact, still offer an opportunity for redress of human rights 
violations. (48) 
 
[17] In any event, just like the recent judgment of the ICJ in the Case of Congo v. Belgium, (49) the Al-Adsani 
decision shows that the international immunity law is not accessible to simple solutions proposing a general human 
rights or jus cogens exception to any kind of immunity, irrespective of the character of the proceedings and the 
persons involved. As stated by Professor Tomuschat, \\\"denying immunity for purposes of criminal prosecution is 
subject to other considerations than denying immunity to a foreign State in a civil lawsuit.\\\" (50) One, therefore, 
cannot but express satisfaction with the decision of the ECHR. 
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