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Abstract

Trade and sustainable development (TSD) chapters in international trade agreements include labour
provisions with a view to prevent a “race to the bottom” and reaffirm the existing international
labour commitments. When properly formulated and implemented, these provisions could have
positive normative impacts on the international and domestic rule of law. This article provides a
critical analysis of the evolution of labour standards in international trade agreements, particularly
focusing on the European Union’s (EU) approach, in comparison with the approach in the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP). More specifically,
it considers ways in which trade agreements contribute to the improvement of labour standards
in domestic legal systems. While EU trade agreements embrace minimum standards under
international labour law rather than higher standards that apply in the EU legal order, the article
argues that there is at least a normative shift towards a more efficient implementation of labour
rights through EU agreements, which could make a limited contribution to the rule of law.

Keywords: Labour standards; international trade agreements; the rule of law; ILO conventions; EU
trade agreements

I. Introduction

International trade and investment can have contradictory effects on human rights, and
more particularly, labour rights. On the one hand, States could be tempted to reduce their
domestic labour standards to attract foreign investment and trade; on the other, States’
efforts to improve domestic labour conditions can be received with scepticism and seen as
disguised trade barriers. In particular, developing countries face social dumping as
companies seek opportunities to outsource production abroad to reduce their labour costs,
given that workers in the contracting companies established in these countries are often
subject to precarious working conditions, paid lower wages and provided limited social
protection. This trend is likely to increase pressures on the workers’ rights in developing
countries.

Trade and sustainable development (TSD) chapters in international trade agreements
primarily aim to prevent a “race to the bottom” that would lead to a significant
degradation of domestic labour (and environmental) standards. These chapters thus aim to
prevent the worst-case-scenario. However, they also seek to reaffirm State parties’
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existing international commitments regarding labour standards, or to induce them to
commit to basic International Labour Organisation (ILO) conventions.1 Accordingly, TSD
chapters have a potential to positively contribute to both domestic as well as the
international rule of law by, on the one hand, encouraging the conclusion of these
conventions and, on the other, promoting compliance, although their effectiveness in the
scholarship remains debatable.2

In the EU, sustainable development in trade is both a political objective and a legal
obligation under its founding treaties.3 The sustainable development agenda in EU trade
agreements has become a standard for EU agreements post-Lisbon, since the agreement
with South Korea in 2011.4 The lengthy consultation and revision process of the EU TSD
chapters5 has led to recent strengthening of substantive provisions as well as stronger
emphasis on their enforcement.6 The EU’s approach is thus shifting from traditionally
“promotional” or “persuasive” towards “sanctions-based” model favoured by some other
regional agreements, however, with significant differences. By providing greater clarity
and strengthened enforcement mechanisms, these changes could also have positive
normative impact on the rule of law.

This article critically explores the relationship between international trade agreements
and the rule of law with respect to labour rights. In particular, it examines normative
effects of labour provisions in TSD chapters on domestic labour laws and the manner in
which they could enhance the international and domestic rule of law. Examining the new
perspectives that the rule of law could have on the relationship between international
trade law and labour protection law is not an easy task. The protection of labour rights and
the promotion of international trade are operationally dissociated, with different legal
frameworks and international organisations in charge of overseeing their implementation
(primarily the WTO and the ILO respectively). Furthermore, the gradual incorporation of
workers’ protection clauses into FTAs has been controversial from the outset, notably for

1 Freedom of Association and Protection of the Right to Organize Convention, 1948 (No. 87); Right to Organize
and Collective Bargaining Convention, 1949 (No. 98); Forced Labour Convention, 1930 (No. 29); Abolition of Forced
Labour Convention, 1957 (No. 105); Minimum Age Convention, 1973 (No. 138); Worst Forms of Child Labour
Convention, 1999 (No. 182); Equal Remuneration Convention, 1951 (No. 100); and Discrimination (Employment and
Occupation) Convention, 1958 (No. 111).

2 See, for example, J-C Tham and K D Ewing, “Labour Clauses in the TPP and TTIP: A Comparison without a
Difference” (2016) 17(2) Melbourne Journal of International Law 369; M Bronckers and G Grunni, “Retooling the
Sustainability Standards in EU Free Trade Agreements” (2021) 24(1) Journal of International Economic Law 25; B Melo
Araujo, “Labour Provisions in EU and US Mega-Regional Trade Agreements: Rhetoric And Reality” (2018) 67(1)
The International and Comparative Law Quarterly 233; G. Marín Durán, “Sustainable development chapters in EU free
trade agreements: Emerging compliance issues” (2020) 57(4) Common Market Law Review 1031; JB Velut, et al.
“Comparative Analysis of Trade and Sustainable Development Provisions in Free Trade Agreements” (2022)
London School of Economics and Politics study.

3 See Arts 3(3) and 21(2) d) TEU.
4 However, the beginning of the EU’s sustainability agenda can be traced to the Global Europe strategy

(COM(2006) 567 final), which marks a shift from the EU’s primarily multilateral focus towards a new generation of
bilateral and regional preferential trade agreements. The EC-Cariforum agreement in 2008 already includes the
obligation of parties to ensure that their domestic laws reflect labour standards as defined by the relevant ILO
conventions (see Arts 191–92), and links these provisions to dispute settlement, but excludes the possibility of
trade sanctions for failing to provide for domestic standards in line with these conventions (see Art 213(2)).
However, unlike the FTAs post-Lisbon Treaty, this agreement could be classified as an Economic Partnership
Agreement, concluded under the EU’s development cooperation policy.

5 See Non-paper of the Commission services, ‘Feedback and way forward on improving the implementation and
enforcement of Trade and Sustainable Development chapters in EU Free Trade Agreements’, outlining 15-points
plan, 29 February 2018.

6 European Commission, Report from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions ‘The power of trade partnerships: together for
green and just economic growth’, COM(2022) 409 final.
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fear of protectionism and that more protective labour standards would have the effect of
lowering developing countries’ competitive advantage.7

Our analysis takes stock of recent trends in EU agreements, in particular new
developments implemented in the text of the EU–New Zealand FTA concluded in 2022.8

This approach is compared to the approach implemented in the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP) since New Zealand, as well as
other significant EU FTA partners (e.g. Canada, Chile, Japan, Vietnam, Singapore), are also
parties to the CPTPP. In addition, given that it covers 11 trading nations in the Pacific, the
CPTPP is one of the largest regional trade agreements, having a significant impact on
the Asia-Pacific supply chains.9 It is considered by its parties “a gold standard” for trade
agreements.10 The CPTPP also belongs to the category of regional agreements, which
implement “sanctions-based” model for breaches of TSD obligations.

The structure of the article is as follows. First, the article provides a theoretical
framework, highlighting the key features of the rule of law and challenges of applying this
principle in relation to labour law clauses in FTAs (Part II). Next, it considers the evolution
of substantive labour commitments in trade agreements, followed by the analysis of the
dispute settlement mechanisms (Part III). Finally, based on this analysis, the article
discusses normative impacts of trade agreements on the international and domestic rule of
law through consideration of practical implementation of labour obligations (Part IV). The
article thus contributes to the existing scholarship on labour standards in international
trade agreements by specifically examining their effects through the rule of law prism.

II. The rule of law and the challenges of its application in relation to labour
clauses in free trade agreements

In order to understand the effects of the rule of law on labour protection clauses in FTAs, of
importance is first to provide a theoretical framework, which will address the origin of the
rule of law concept, as well as the status of this principle in different legal systems, at both
domestic and international level.

Ontologically, the rule of law is the legal expression of political liberalism and the
backbone of liberal democracy. As we highlighted in the introduction to this special issue,11

democracy could be seen as a way of organising power (determining who governs?), while
the rule of law as a way of limiting political power of the ruler through rules (how does the
govern governs?). It is a concept that has its roots deep in European history. In the
common law system of England, the emphasis of the rule of law is placed on the role of
courts in protecting rights of private individuals (from arbitrary government power and in
ensuring equality before the law). In the European continental systems, the rule of law was

7 In their 13 December 1996 Singapore Ministerial Declaration, the Ministers acknowledged that the ILO is “the
competent body to set and deal with labour standards.” They rejected the use of labour standards for protectionist
purposes, and agreed that “the comparative advantage of countries, particularly low-wage developing countries,
must in no way be put into question.” (WT/MIN(96)/DEC).

8 Entered into force on 1 May 2024. See Notice concerning the date of entry into force of the Free Trade
Agreement between the European Union and New Zealand, OJ L, 2024/1062.

9 See, for example, Government of Canada, The growth of supply chain trade within the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP), December 2023. <https://www.mfat.govt.nz/assets/
Trade-agreements/CPTPP/CPTPP-CBF-Supply-Chains-Analysis-2023.pdf>

10 See, for example, Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) – Joint
ministerial statement on the occasion of the Seventh Commission Meeting, 16 July 2023<https://www.internatio
nal.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/statement-seventh-
meeting-septieme-reunion-declaration.aspx?lang=eng>

11 N de Sadeleer and I Damjanovic, Introduction to the Special Issue ‘The Rule of Law between National and
International contexts’ (2024) European Journal of Risk Regulation.
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conceptualised from the nineteenth century onwards under the German neologism
Rechtsstaat and the French concept of Etat de droit.

While traditionally the rule of law has been more commonly invoked by the common
law courts, a spectacular development of the rule of law as a new value in the EU legal
order stems from the case law of the Court of Justice of the European Union (CJEU), the
European Court of Human Rights (ECtHR) and the constitutional courts of European States.
The understanding of the rule of law in Europe thus requires an examination of a number
of sources, including hard law (e.g. constitutional law), case law interpreting the hard law,
as well as soft law instruments (recommendations of the Council of Europe and the
European Commission).

A formal conception of the rule of law (focusing on separation of powers, legality,
equality, legal certainty, justiciability, etc.) has long prevailed over its more substantive
aspects (e.g. human rights, social justice, etc). As in the common law tradition, the
concepts of Rechtstaat/Etat de droit aim to constrain actions of public authorities within a
legal framework in order to reduce the risk of arbitrariness. This restrictive conception of
the rule of law is similar to Joseph Raz’s rule of law, who sees it as one of the virtues to be
used to judge a legal system.12

Most of the CJEU case law regarding the rule of law is based on the complementary
requirements of legality and justiciability. Administration must be subject to judicial
review, so that legality of its actions is fully guaranteed. In 2016, the European Commission
for Democracy through Law of the Council of Europe (Venice Commission) provided a list
of criteria for the rule of law, which includes legality, legal certainty, prevention of abuse
of power, equality before the law and non-discrimination, and access to justice, thus also
focusing on its formal conception. In effect, these principles are mostly formal and
procedural in nature, as they require control over the executive action.

However, the relationship between formal and substantive perspectives on the rule of
law is essential in labour law. A purely formal conception of the rule of law runs the risk
of not guaranteeing the effective as well as just implementation and enforcement of
protection systems for workers and their organisations. We will illustrate the interplay of
the two perspectives in the context of the rule of law in the EU legal order. Given its
specific features, the EU legal order also exemplifies the interaction between the
international and domestic rule of law.

In EU law, procedural aspects of the rule of law are complemented with substantive
aspects. This complementarity is the result of the evolution of the EU founding treaties.
Having started as an economic integration project, the nature of the EU legal order has
been reshaped significantly with the introduction of key values and principles. Since the
entry into force of the Treaty of Lisbon in 2009, the rule of law has been enshrined in EU
law through Article 2 TEU as a “value” of the EU, in the same way as are respect for human
dignity, freedom, democracy, equality and respect for human rights. The constitutional
nature of these fundamental values has been stressed in relation to the rule of law
conditionally mechanism provided by Regulation 2020/2092.13 Moreover, for the European
Commission, the constituent principles of the rule of law “are not purely formal and
procedural requirements”.14 They are the vehicle for ensuring compliance with and
respect for democracy and human rights. The rule of law is therefore a constitutional
principle with both formal and substantive components.15 In addition, human rights have

12 J. Raz, ‘The Rule of Law and its Virtue’, in J. Raz, The Authority of Law (Clarendon Press 1979) 210–29.
13 Case C-156/21 Hungary v European Parliament and Council (2022) para 145.
14 Communication from the Commission to the European Parliament and the Council. A new EU Framework to

strengthen the Rule of Law, COM(2014) 158 final, p 5.
15 Ibid.

554 Ivana Damjanovic and Nicolas de Sadeleer

D
ow

nl
oa

de
d 

fr
om

 h
tt

ps
://

w
w

w
.c

am
br

id
ge

.o
rg

/c
or

e.
 IP

 a
dd

re
ss

: 5
2.

15
.1

05
.2

35
, o

n 
25

 D
ec

 2
02

4 
at

 0
9:

53
:2

2,
 s

ub
je

ct
 to

 th
e 

Ca
m

br
id

ge
 C

or
e 

te
rm

s 
of

 u
se

, a
va

ila
bl

e 
at

 h
tt

ps
://

w
w

w
.c

am
br

id
ge

.o
rg

/c
or

e/
te

rm
s.

 h
tt

ps
://

do
i.o

rg
/1

0.
10

17
/e

rr
.2

02
4.

82

https://www.cambridge.org/core
https://www.cambridge.org/core/terms
https://doi.org/10.1017/err.2024.82


been constitutionalised through subsequent treaty reforms, culminating with the Treaty of
Lisbon, which recognises their foundational nature.16

This articulation between the procedural and substantive aspects of the rule of law has
been fostered by the CJEU. In effect, the Court does not refer to the rule of law as simply a
formal and procedural requirement, but also highlights its substantive value by specifying
that a “Union based on the rule of law” means that EU institutions are subject to judicial
review of the compatibility of their acts not only with the Treaty but also “with the general
principles of law which include fundamental rights.”17 This has been confirmed by the
ECtHR, which gives to the rule of law a substantive nature by establishing that it is a
concept inherent in all articles of the ECHR.18

Judicial protection is a key component of the rule of law, as well as labour law. Ubi jus, ibi
remedium – where there is a right, there is a remedy. In other words, fundamental rights
are effective only if they are justiciable. It follows that where EU law, or national law
implementing EU law, grants rights to a person, it must also ensure that these rights are
effectively protected. The principle of effective judicial protection of rights which
individuals derive from Union law, referred to in the second subparagraph of Article 19(1)
TEU, is the concrete expression of the rule of law as a “value” within the meaning of
Article 2 TEU.19 As a “founding principle,”20 effective judicial protection aims to ensure
respect for Union law, which is inherent in an entity governed by the rule of law. It is a
general principle of Union law deriving from the constitutional traditions common to the
Member States.21 As the case law currently stands, the material scope of the principle of
effective judicial protection encompasses all national rules and practices which could have
a negative impact on the Member States’ obligation to provide effective remedies,
including the independence and impartiality of their judicial systems. It encompasses
access to justice, adequate adjudication procedures, as well as the compliance of the public
authorities with the law – the core rationale of the rule of law.

In labour law, the principle of effective judicial protection is nothing new. Already in
1987, in Heylens, the CJEU held:

Since free access to employment is a fundamental right which the Treaty confers
individually on each worker in the Community, the existence of a remedy of a judicial
nature against any decision of a national authority refusing the benefit of that right is
essential in order to secure for the individual effective protection for his right : : : .
Effective judicial review, which must be able to cover the legality of the reasons for
the contested decision, presupposes in general that the court to which the matter is
referred may require the competent authority to notify its reasons.22

As our analysis in the forthcoming section demonstrates, labour chapters of the EU FTAs
do not provide the same level of protection; they only outline rather vague obligations
upon State parties. Hence, there is a striking difference between the importance of

16 M Bruti Liberati, T Ramoupoulos and D Bianchi, ‘The EU as a worldwide promoter of the universality and
indivisibility of human rights’, in European Commission (ed.), 70 years of EU law (POEU 2022) 72–90.

17 Case C-50/00 P Unión de Pequeños Agricultores [2002] ECR I-06677, paras 38 and 39; Joined Cases C-402/05 P and
C-415/05 P, Kadi [2008] ECR I-06351, para 316.

18 See, for example, ECtHR Stafford v United Kingdom, 28 May 2001, para 63.
19 Case C-64/16 Associação Sindical dos Juízes Portugueses (2018) EU:C:2017:395, para 36.
20 EU Charter of Fundamental Rights, Preamble.
21 Cases C-357/19, C-379/19, C-547/19, C-811/19 et C-840/19, Euro Box Promotion e.a., (2021) EU:C:2021:1034,

para 219.
22 Case 222/86 Georges Heylens (1987) ECR 4097, paras 14–15.
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fundamental rights, including workers’ rights, in the EU legal order, where rights can be
invoked before the courts,23 and EU FTAs that are based on the principle of reciprocity.

In this regard, we acknowledge the differences and thus also a difficulty of reconciling
the concept of the rule of law at the international and domestic levels. On the one hand,
the rule of law has only recently been recognised by the UN and the principles derived
from it have no binding force. Moreover, international economic law as such does not
proclaim the rule of law.24 On the other hand, the concept of the rule of law is now at the
core of the case law of the CJEU and the ECtHR. The importance afforded to the rule of law
in the European context contrasts sharply with its uncertain status in international law.

Since the EU is called upon to promote its values and principles in its external action,25

it must also ensure that the labour clauses in its FTAs are consistent by the rule of law in
the field of labour law. However, to what extent is doable to enshrine the rule-of-law
principles in the labour protection clauses in international trade agreements? Should
these clauses confer workers’ rights, or should they be limited to obligations imposed on
State parties? We consider these questions by examining the labour standards in EU FTAs,
comparing them to the approach adopted in the CPTPP, with a view to understand
whether the rule of law promoted by the EU is a game changer in this field.

III. Labour obligations and dispute settlement in trade agreements

The principle of legality is one of the core formal requirements of the rule of law. This
principle requires that government acts must be based on law,26 which must be clear and
specific in order to avoid arbitrariness.27

In the past, international rules have often been imprecise to leave sufficient political
leeway to States in managing their relations. However, with the proliferation of
international dispute settlement, the emphasis has been placed on more specific, clear,
precise and detailed rules based on the best relevant technical evidence. The international
rule of law thus presupposes that international law-making processes and rules should
satisfy the requirements of clarity, publicity, certainty, transparency and fairness.28

Accordingly, the principle of legality requires that the rights granted to workers should be
enshrined in binding texts. The recourse to non-binding texts in social law generally has
the effect of weakening the level of protection. However, soft law still has interpretative

23 There is a particularly rich body of case law concerning the absence of direct horizontal effect of EU
directives in the field of labour law. As the CJEU pointed out in a number of rulings, to extend the invocability of
directives to the field of labour relations would be tantamount to recognising the EU’s power to enact obligations
with immediate effect for private persons (undertakings and their employees), whereas this power has been
conferred only where the EU is granted the power to adopt regulations (in EU labour law, the institutions adopt
directives and not regulations). However, in order to guarantee the full effect of the provisions of EU law, the CJEU
has developed a whole range of principles ensuring the judicial protection of individuals. It has recognised the
direct horizontal effect of the general principles of EU law, provided that these principles and provisions are given
concrete form in the corresponding directives. Finally, the CJEU has recognised the horizontal direct effect of Art
47 of the Charter in order to ensure the judicial protection of the right to non-discrimination (Case C-414/16, Vera
Egenberger v Evangelisches Werk für Diakonie und Entwicklung eV. (2018) EU:C:2018:257). In 2024, in X (Case C-750/20),
the CJEU recognised a right to an effective remedy for fixed-term workers due to the fact that they were
discriminated against in relation to fixed-term workers.

24 See various chapters of this Special Issue.
25 See Art 21 TEU.
26 According to the Council of Europe Venice Commission, the principle of legality includes supremacy of the

law: State action must be in accordance and authorised by the law.
27 See Dicey’s definition of the rule of law, as discussed by P Craig, “Formal and substantive conceptions of the

rule of law: an analytical framework” (1997) Public Law 467, at p 471.
28 S Besson, “Sovereignty, International Law and Democracy” (2011) 22(2) European Journal of International

Law 373.
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value. By way of illustration, although the 1989 Charter of Social Rights has no binding
force upon social partners or Member States, the CJEU has nevertheless referred to this
soft instrument to interpret European law.29

The principle of legality ensures that rules can be implemented and enforced. It is,
therefore, appropriate to start our discussion by considering substantive clauses
articulating labour standards in trade agreements, in order to assess their ability to
produce intended legal effects in accordance with the principle of legality. This will be
followed by consideration of available dispute settlement mechanism to support the
enforcement of substantive labour clauses in the final part of this section.

Labour standards in EU agreements could be classified into three types of obligations:
non-regression clauses concerning domestic laws; provisions based on the minimum
protection under the existing international commitments; and aspirational clauses.
Neither of these types of clauses create new substantive obligations for the State parties:
the emphasis is on upholding the achieved levels of protection or implementing the
existing obligations with a view to avoid a race to the bottom.

The first type of clauses includes the obligation of parties not to weaken their levels of
protection afforded in domestic law. These clauses are known as non-regression, non-
derogation and non-enforcement clauses, and they aim to ensure the level-playing field
between the parties. These obligations are conditioned upon the intended or actual effects
on trade and investment. The obligations are formulated as a commitment not to derogate
from domestic laws, or not to fail to effectively enforce domestic laws “in a manner affecting
trade and investment between the parties.”30 Depending on the agreement, the provisions
are sometimes conditioned on the intention to “encourage trade and investment”,31 rather
than actual effects, which arguably has a broader scope of application. In the EU–New
Zealand FTA, in addition to a firm expression (“a Party shall not”) in non-derogation and
non-enforcement clauses, a general non-regression commitment referring to the overall
levels of protection afforded in domestic law has been reinforced32 in comparison to earlier
agreements, where it is either non-existent,33 or vaguely formulated.34 In any event, for
these clauses to be effectively enforced, the affected party would still need to demonstrate
that regression is used as a tool for fostering domestic trade and investment.35 We shall
highlight further below how problematic this is.

The second set of obligations relates to pre-existing international commitments, whose
aim is to promote sustainable international trade.36 The EU approach requires the
commitment of the parties to implement into their domestic legislation labour rights
stemming from the eight core International Labour Organisation (ILO) conventions. This
leads to four observations.

First, the ratification of the ILO conventions is not a precondition for the conclusion of
an FTA between the EU and its partners. States, such as Japan, Singapore and South Korea,

29 See Case C-67/96, Albany International BV (1999) I –5751, para 57.
30 See for example, Art 12.12 EU-Singapore FTA. The later usually requires non-enforcement “through a

sustained or recurring course of action or inaction.” Similarly, see Art 13.3.1 EU–Vietnam FTA for non-derogation
clause. The non-enforcement clause in Art 13.3.2 refers to the failure to effectively enforce labour laws as “an
encouragement for trade and investment.”

31 See, for example, Arts 23.4.2 and 23.4.3 CETA.
32 “A Party shall not weaken or reduce” : : : “in order to encourage trade and investment”: see Art 19.2.4

GEU-NZ FTA
33 For example, in EU–Singapore FTA.
34 See, for example, 23.4.1 CETA, which states that the parties recognise that it is “inappropriate to encourage

trade or investment by weaking or reducing the levels of protection afforded in their labour laws and standards.”
35 On different interpretations of non-regression clauses, see A D Mitchell and J Munro, An International Law

Principle of Non-Regression from Environmental Protections (2023) 72(1) International and Comparative Law
Quarterly 35.

36 See, for example, Art 13.3.2 EU–Vietnam FTA and Art 12.3.2 EU–Singapore FTA.
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which have concluded FTAs with the EU, had not been parties to all ILO core conventions.
In this respect, the approach followed at bilateral level by the EU departs from the one of
the EU Generalised Scheme of Preferences (SGP), which requires developing countries to
ratify the fundamental ILO conventions listed in its Annex VIII in order to benefit from the
tariff preferences provided under the special incentive arrangement for sustainable
development.37 Accordingly, the FTAs compliance with the ILO core conventions are
weaker compared to the arrangements under the GSP.38 The European Parliament has thus
taken the view that it would be preferable to require the EU’s trade partners to ratify all
ILO core conventions before the FTA can be concluded.39

Secondly, these core ILO conventions offer a minimum level of protection, such as:
freedom of association and the effective recognition of the right to collective bargaining;
the elimination of all forms of forced or compulsory labour; the effective abolition of child
labour, and the elimination of discrimination in respect to employment and occupation.40

While in earlier agreements parties “affirm” or “reaffirm” their commitment to
“effectively implement” these international obligations, the language in the EU–NZ FTA
has firmed to “shall.”41 In addition, the scope of obligations has broadened to include a
more specific commitment to promote the ILO Decent Work Agenda, through parties’ laws
and practices, as well as commitments in relation to occupational health and safety.42

There is also a new provision on trade and gender equality, with the commitment to
effectively implement the relevant UN conventions and reiterating commitments
regarding ILO conventions on gender equality and elimination of discrimination.43

Thirdly, the focus in the EU FTAs on the ratification of core ILO conventions has had the
effect of setting aside other areas of labour protection, such as collective redundancies,44

carers’ leave45 and parental leave,46 flexible working arrangements, equal opportunities,47

occupational health and safety,48 issues which are all subject to harmonisation rules in the
EU. In addition, areas such as social benefits, protection against unemployment, hygiene
and medical examinations, that have not been subject to EU harmonisation, are not

37 Art 9(1)(b) of Regulation (EU) No 978/2012 of the European Parliament and of the Council of 25 October 2012
applying a scheme of generalised tariff preferences.

38 That being said, in practice, the EU has rarely resorted to withdrawal of preferences. See J Orbie, L Van den
Putte and D Martens, “‘The impact of Labour rights in EU trade agreements: the case of Peru” (2017) 5(4) Politics
and Governance 3.

39 European Parliament Resolution of 7 July 2021 on the trade-related aspects and implications of COVID-19
(2020/2117(INI)), para 32.

40 See, for example, Art 13.4 EU–Vietnam FTA; Art 12.3 EU–Singapore FTA; Art 23.3 CETA.
41 See Art 19.3.3 EU–NZ FTA. Some earlier EU Association agreements with trade components (e.g. EU–Ukraine

Deep and Comprehensive Free Trade Agreement concluded in 2014) also adopt this language, however, difference
has to be acknowledged with respect to different objectives of these agreements (harmonising domestic laws with
the EU Acquis) compared to FTAs, which justifies firmer language. For different classifications of EU agreements,
see I Damjanovic, The European Union and International Investment Law Reform: Between Aspirations and Reality
(Cambridge University Press 2023) 216–17.

42 Ibid, Art 19.3.8 and Art 19.3.9, respectively.
43 Ibid, Art 19.4.6 EU–NZ FTA.
44 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to

collective redundancies, OJ L 225/16.
45 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on work-life balance

for parents and carers and repealing Council Directive 2010/18/EU, OJ L 188/79.
46 Council Directive 2010/18/EU of 8 March 2010 implementing the revised Framework Agreement on parental

leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC, OJ L 68/13.
47 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of

the principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation, OJ L 204/2.

48 Council Directive 89/391/EC of 12 June 1989 on the introduction of measures to encourage improvements in
the safety and health of workers at work (89/391/EEC), OJ L 183/1.
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covered by TSD chapters. However, there are some recent exceptions. For example, the
EU–New Zealand FTA provides for the application of the ILO Decent Work Agenda, in
particular in relation to wages and earnings, working hours, social protection.49 Is it
possible to go further than the minimal ILO standards in labour clauses in FTAs? In this
respect, the EU social harmonisation process is a case in point. There has been constant
tension among Member States regarding the harmonisation of social standards, given their
diverging national approaches. For instance, in the civil law family, the State has always
played a central role in industrial relations. The constitutions of countries, such as
Belgium, France, Germany, Greece, Italy, guarantee a set of fundamental social rights and
freedoms. By contrast, in the Nordic countries, as wages and working times are usually
agreed by the social partners in concluding collective agreements, the State assumes a
relatively limited role in industrial relations. As a result, the State intervenes only when
asked to do so by the social partners.50 Thus, if States belonging to a regional organisation
such as the EU, that tends to harmonise market competition, find it difficult to identify a
common denominator with respect to social matters, it could be very difficult to
determine common standards in terms of wages or working hours between the EU and
States such as South Korea or Mexico.

Fourthly, the rather soft and imprecise language of these commitments raises a
question about their legal effectiveness. The dispute settlement practice has confirmed
that these provisions create legally binding obligations under international law given the
pre-existing source of these obligation in the ILO conventions.51 However, they are
obligations of means, not results, and in the absence of more specific targets, milestones or
schedule detailing the form or content of the obligation, are likely to be legally
ineffective.52 The firming of commitments regarding pre-existing international obligations
is thus likely to have insignificant effects on the compliance, unless complemented by
more specific content of the commitment, also demonstrating the importance of norms’
clarity for the effective rule of law.

The third type of clauses in EU trade agreements are clauses about promotion of higher
levels of protection. These are usually expressed in terms of parties’ commitment to
“endeavour” or to “seek” to ensure that existing laws and policies “provide for and
encourage high levels of protection,”while “striving” to continue improving them towards
that goal.53 The position of these provisions in the same article that guarantees parties’
right to regulate demonstrates the emphasis on sovereignty and thus aspirational nature
of these clauses. In this sense, it has been argued that the “export” of EU’s values and
higher levels of protection has been only rhetorical, with EU’s focus instead placed on the
compliance with minimum standards under international law.54 This is even more obvious
with respect to the aspirational clauses in the EU–NZ FTA,55 which are placed in the same
article with non-regression/non-derogation/non-enforcement provisions and a more
specified right to regulate, that explicitly refers to “consistency” of parties’ commitments
with international standards.56 However, aspirational clauses, even if they are unlikely to
lead to higher levels of protection, could be used as an interpretative tool to reinforce the
other two types of clauses.

49 See Art 19.3 (8)(a).
50 C Bernard, “EC ‘Social Policy’”, in P Craig and G de Burca, The Evolution of EU law (OUP 1999) 488–89.
51 Panel of Expert Proceedings Constituted under Art 13.15 of the EU–Korea FTA, Report of the Panel of Experts,

20 January 2021, para 127.
52 See ibid, paras 273–88.
53 See, for example, Art 12.2.2 EU-Singapore FTA; Art 13.2.2 EU–Vietnam FTA; Art 23.2 CETA.
54 See I Damjanovic and N de Sadeleer, “Values and objectives of the EU in light of Opinion 1/17: ‘Trade for all’,

above all” (2020) 4(1) Europe and the World: A law review [25], 6–7.
55 Art 19.2.3 EU–NZ FTA.
56 Ibid, Art 19.2.1, second sentence.
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In comparison to EU agreements, labour obligations in the CPTPP are narrower in their
scope,57 with the key objective of maintaining the level-playing field.58 In terms of
pre-existing international obligations, the emphasis is placed on the commitments in the
ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up (1998),
rather than ILO conventions.59

The non-regression clause refers to any waiver or derogation in domestic laws, which
would be “inconsistent” with the minimum international standards implemented in
domestic laws, or whose implementation would “weaken or reduce” adherence to these
standards. The reference is also made to “acceptable conditions of work with respect to
minimum wages, hours of work, and occupational safety and health,” whose levels are
determined by each party, rather than international standards.60 However, the application
of these provisions is conditioned on their effects on trade, requiring that weaver or
derogation should be done “in manner affecting trade and investment between the
Parties.” Accordingly, violations of the TSD chapter can only be established if they have an
actual impact on bilateral trade and investment,61 which is narrower in comparison to the
EU approach.

The formulation in the CPTPP excludes the non-regression principle in cases where
breaches of labour legislation could be sufficient to hold the party liable but do not have
effects on trade and investment. Another limitation is the threshold for triggering the
non-regression provision. The requirement that the failure to enforce laws in a “manner
affecting trade” is highly ambiguous. This threshold was tested is the US’ claim against
Guatemala under the Central American Free Trade Agreement (CAFTA).62 The US argued in
favour of an expansive interpretation of the term, drawing on the WTO case law regarding
the term “affecting” as used in Article III:4 of the General Agreement on Tariffs and Trade
(GATT). Accordingly, the requirement encompasses any course of action or inaction by a
Party that has a bearing on, influences, or changes – i.e. affects – cross-border economic
activity.63 Guatemala argued that such a requirement entailed a high threshold requiring
robust evidence that the challenged conduct has influenced trade between the parties.
However, the panel in this case did not provide a clear trade effects legal test, requiring
only “some competitive advantage” for Guatemalan employers engaged in trade with
the US.64 This seems to be a rather low threshold, which the US nevertheless could not

57 Ch19 CPTPP.
58 While the US eventually did not join the CPTPP (but have participated in earlier negotiations), the CPTPP has

adopted the approach to labour standards typical of the pre-2020 US agreements. All US agreements since the
NAFTA in 1994 (except for the FTA with Israel) have included labour standards provisions with conditional
elements, which are subject to a dispute settlement mechanism, envisaging a possibility of sanctions, as a last
resort, in the event of non-compliance with these obligations. US agreements also provide for capacity building
programs, dialogue and cooperation mechanisms at the level of cabinet representatives as well as at the technical
level: see, for example, Arts 21.2 and 21.16 of the US-Peru Trade Agreement. For overview of the US approach to
labour standards in trade agreements, see ILO, United States Free Trade Agreements (FTAs), <https://www.ilo.org/si
tes/default/files/wcmsp5/groups/public/@ed_norm/@normes/documents/resourcelist/wcms_115531.pdf>

59 See ibid, Art 19.3. This is likely because the US, as the initial negotiating party to the TPP, is not a signatory to
most of the ILO conventions. The final text of the CPTPP has been reduced with the removal of the suspended 22
provisions, but the labour chapter has not been changed to what was initially envisaged in the TPP.

60 Ibid, Art 19.4. See also fn 5 to Art 19.3.2.
61 It must be demonstrated that a party “has failed to adopt or maintain a statute, regulation or practice in a

manner affecting trade or investment between the Parties”: see fn 4 to Art 19.3 CPTPP.
62 See International Centre for Trade and Sustainable Development, “Trade Dispute Panel Issues Ruling in

US–Guatemala Labour Law Case,” 6 July 2017.
63 In the Matter of Guatemala – Issues Relating to the Obligations under Art 16.2.1(a) of the CAFTA–DR, Initial

Written Submission of the United States, 3 November 2014, at pp 21–22.
64 See Dominican Republic – Central America – United States Free Trade Agreement, Arbitral Panel Established

Pursuant to Chapter Twenty in the Matter of Guatemala – Issues Relating to the Obligations Under Art 16.2.1(a) of
the CAFTA-DR, Final Report of the Panel, 14 June 2017, para 190.
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meet, as it could not demonstrate that Guatemala’s failure to effectively protect the right
of association occurred in a “manner affecting trade” between the parties. The case thus
also demonstrates the difficulty of enforcing non-regression clauses conditioned on the
effects on trade or investment.

The rule of law requires not only that laws are drafted in clear and precise terms in
accordance with the principle of legality, but also that they are effectively enforced
through the available dispute settlement mechanisms. Unlike in the field of investment
protection where justiciable rights are conferred upon foreign investors,65 breaches of
trade agreements are settled through dispute resolution mechanisms taking place at a
State-to-State level. Given their imprecise and conditional formulation, disputes about
breaches of TSD obligations are rarely resolved through legal mechanisms, and trade
diplomacy plays a much stronger role. However, in addition to strengthening substantive
labour obligations (and more generally, broadening its TSD agenda), the second aspect of
the EU’s TSD ambition relates to the strengthening of the enforcement of TSD
commitments. In the EU–New Zealand FTA, the EU switched to a sanctions-based model,
which is nevertheless, distinct from the approach implemented in the CPTPP.66

The EU’s pre-review TSD chapters have relied on the engagement with third parties for
the purposes of implementation. This implementation is monitored by a Board or
Committee on Trade and Sustainable Development, and domestic stakeholders may submit
their observations.67 In case of a suspected TSD breach, a concerned FTA party can initiate
State-to-State consultations. If that fails, and rather as a last resort, a specific TSD legal
dispute settlement mechanism is provided, but it lacks financial sanctions for non-
compliance. A panel of three independent experts is convened to determine the breach
and recommend solutions. However, the implementation of panel’s recommendations is
reliant on political pressure as there are no further legal means to induce compliance.

Following the TSD chapters review, TSD disputes are to be subject to the FTA’s
horizontal dispute settlement mechanism, and this approach has been implemented in the
EU–New Zealand FTA. This process follows the consultations and panel procedures, which
are laid down in more detail than the specific TSD mechanism in earlier TSD chapters.68

The findings and recommendations of the panel are legally binding, and the defaulting
party has an obligation to “take any measure necessary to comply promptly” with them.69

The compliance with the panel’s findings is monitored through the compliance stage of the
dispute settlement mechanism.70 In cases of non-compliance, the aggrieved party has
recourse to general temporary remedies (compensation and trade retaliation) but only for
breaches of the commitment on multilateral core labour standards and ILO conventions.71

In comparison, the dispute settlement mechanism in the CPTPP comprises of two
stages: labour consultations between State parties, and if that fails, the general dispute
settlement mechanism outlined in chapter 28, involving State-to-State arbitration. This

65 See the contribution by I Damjanovic, “The Reform of International Investment Law: Whose Rule of Law”
(2024) European Journal of Risk Regulation, in this Special Issue.

66 The 2020 EU–UK TCA signals a shift in the EU’s approach, as the first agreement introducing the possibility of
trade sanctions for breaches of TSD obligations. However, given the specific nature of EU–UK trade relationship
post-Brexit, the approach is unique, focusing primarily on non-regression. It introduces the possibility of
rebalancing measures, which can include trade remedies, for “significant divergencies” in domestic laws, which
result in “material impacts on trade and investment” (see Art 411 TCA). This approach has not been replicated
elsewhere. See, for example, A Goucha Soares, “The EU–UK Trade and Cooperation Agreement: The Level Playing
Field Issue” (2022) 8(1) Interdisciplinary Political Studies 207.

67 See, for example, Art 12.17.9 EU–Singapore FTA.
68 See Section B (consultations) and Section C (panel procedures) in ch 26 EU–NZ FTA.
69 Ibid, Art 26.13.1.
70 See ibid, Arts 26.13.3 and 26.15.
71 Ibid, Art 26.16.2.
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approach to dispute settlement is thus similar to the EU’s approach in EU–New Zealand
FTA, but it is nevertheless different with respect to its scope. While the CPTPP dispute
settlement covers the entire labour chapter, it is de facto limited only to those violations
that have an actual impact on bilateral trade and investment given the formulation of its
substantive labour obligations. At the same time, the CPTPP has a broader scope for trade
sanctions as they cover the entire labour chapter.

In international law, dispute settlement mechanisms between States do not always
produce satisfactory results regarding State compliance with their international
obligations.72 There have been only two cases under international trade agreements
involving labour commitments.73 While these cases have had some effects on the
enforcement of labour standards in trade agreements, their contribution primarily
concerns interpretation of labour standards and clarifying their legal value in trade
agreements, as discussed above. The effects of labour standards on the rule of law are thus
better considered through their normative dimension. Before we turn to that discussion,
the following Table 1 summarises the preceding discussion on TSD chapters and compares
the different approaches in EU FTAs and the CPTPP.

IV. Normative effects of labour standards in international trade agreements
on the rule of law

Having discussed the characteristics of labour provisions in international trade
agreements in light of the rule of law’s principle of legality, we now turn to consideration
of different normative effects, stemming from these labour standards, on both
international and domestic rule of law. In doing so, we draw on the theoretical
framework outlined in Part II, and we provide food for thought on how the rule of law with
respect to labour law could be further strengthened through international trade
agreements.

On the one hand, TSD chapters have a potential to contribute to the international rule
of law by ensuring compliance with pre-existing international legal obligations of States,
thus bridging the gap between different international regimes (labour and trade). In this
sense, they could be seen as contributing to the international rule of law by ensuring
greater enforceability through the threat of dispute settlement and trade sanctions, which
is otherwise unavailable under the international labour instruments. At the same time,
given that different trade agreements differently conceive labour obligations, it may be
more challenging to assess State’s compliance with legal obligations in specific cases.
Diverging interpretations of ILO obligations by different dispute settlement bodies set up
under trade agreements could thus lead to further contradictions and more fragmentation
of international law. This could ultimately undermine predictability and certainty in legal
relations between States, and thus also the international rule of law. However, this is less
of a problem for the EU type of trade agreements, which refer to core ILO conventions,
rather than the ILO Declaration (as it is the case in the CPTPP), which lacks more clarity in
defining the rules of conduct.74 In addition, EU FTAs envisage the utilisation of information
from the ILO in trade disputes concerning labour standards, which could, if properly

72 See, for example, R Howse and R Teitel, “Beyond Compliance: Rethinking Why International Law Really
Matters” (2010) 1(2) Global Policy 127.

73 The US against Guatemala under the CAFTA-DR and the EU against South Korea under the EU-South Korea
FTA, as discussed above (see fn 64 and 51 respectively).

74 See, for example, J Agustí-Panareda, FC Ebert and D LeClercq, “Labour Provisions in Free Trade Agreements:
Fostering their Consistency with the ILO Standards System,” International Labour Office, March 2014; J Agusti-
Panareda and FC Ebert and D LeClercq, “ILO Labor Standards and Trade Agreements: A Case for Consistency”
(2015) 36 Comp Lab L & Pol’y J 347.
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Table 1. Comparison of labour standards in select international trade agreements

European approach

CPTPP
Pre-revision EU TSD
chapters EU-NZ FTA

Objectives • Level-playing field by preventing the “race to the
bottom”

• Promotion of sustainable development –
implementation of the existing international
obligations

• Promotion of higher standards

Level-playing field by
preventing the “race
to the bottom”

Labour standards

Right to regulate Yes Yes No

Non-regression/non-
derogation/non-
enforcement clauses

Weak non-regression
clause: “inappropriate
to encourage trade
and investment”

Non-derogation/non-
enforcement clause:

• in a manner affecting
trade and investment
between the parties
(effect-based); or

• to encourage trade or
investment
(intent-based)

• Non-regression clause:
“in order to encourage
trade or investment”

• Non-derogation clause:
“in order to encourage
trade or investment”

• Non-enforcement
clause: “in a manner
affecting trade or
investment”

Non-regression/non-
derogation/non-
enforcement:
“in a manner affecting
trade or investment”

International obligations • Labour standards in
eight core ILO
conventions

• General reference to
the ILO Decent Work
Agenda

• Parties “affirm”/
”reaffirm” their
commitment to
effectively implement
pre-existing obligations

• Labour standards in
eight core ILO
conventions

• Promotion of the ILO
Decent Work Agenda
through parties’ laws and
practices

• Occupational health and
safety

• Parties “shall” effectively
implement their pre-
existing obligations

Labour standards in
accordance with the
core labour standards
established by the ILO
Declaration on
Fundamental
Principles and Rights
at Work

Levels of protection
(aspirational)

The parties shall [strive
to] continue to improve
domestic laws and
policies, and shall strive
towards providing and
encouraging high levels
of labour protection

Each Party shall strive to
ensure that its relevant
law and policies
provide for, and
encourage, high levels
of labour protection,
and shall strive to
improve such levels, law
and policies

• Each Party shall adopt
domestic laws
governing “acceptable
conditions of work”
with respect to
minimum wages, hours
of work, and
occupational safety and
health, as determined
by that party

• Parties shall discourage
the importation of
goods produced by
forced or compulsory
labour

• Parties shall endeavour
to encourage
enterprises to
voluntarily adopt CSR

(Continued)
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implemented, contribute to more coherence between international trade and labour
regimes.75

On the other hand, the examination of the rule of law is probably more meaningful at
the level of national implementation of legal standards enshrined in the FTAs. The rule of
law implies compliance with a series of legal principles, including equality and non-
discrimination, legality, legal certainty and separation of powers. As these general principles
have been developed mainly by the supreme courts of the civil family countries since the
1960s, they were not designed to govern trade relations between States. Compliance with
labour law standards requires the application of these principles. Accordingly, legal
arrangements aiming at protecting workers must be drafted in a clear and precise manner,
without ambiguity, by the legislator and implemented by the executive agencies.76 Further,
in accordance with the principle of non-discrimination, labour rules must be applied in the
same way to undertakings in similar situations. In addition, categories of workers may not be
discriminated against. The rule of law also requires that standards restricting fundamental
rights – freedom of association, the right to strike, etc – can be challenged before
independent and impartial courts. The right to take legal action, whether for workers, trade
unions or employers, is mainly a domestic issue.

Scholars have questioned the utility of TSD standards in trade agreements, emphasising
their legal weakness, ineffectiveness, and domestic politics as their core rationale.77

However, as non-compliance with the ILO standards does not lead to sanctions under the
existing ILO mechanisms, the question is whether the availability of the enforcement
mechanism under trade agreements could serve as a leverage in achieving compliance of
domestic labour laws with international standards, and, at least in theory, enhance the

Table 1. (Continued )

European approach

CPTPP
Pre-revision EU TSD
chapters EU-NZ FTA

Dispute settlement

Dispute resolution
mechanism

• Government
consultations

• Special TSD dispute
settlement mechanism –

Panel of experts and
recommendations

• Consultations

• State-to-State
arbitration, as for other
trade-related disputes
(chapter 26)
– no trade impact is
required for violations
of international
commitments

• Labour consultations
(government)

• State-to-State
arbitration, as for other
trade-related disputes
(chapter 28)
– the link between all
labour violations and
the actual impact on
trade/investment
must be established

Remedies No trade sanctions Trade sanctions – apply
only for the breaches
of multilateral labour
standards and
agreements (ILO
conventions)

Trade sanctions – cover
the entire labour
chapter

75 See, for example, Arts 26.3.6 and 26.21.3 of the EU–NZ FTA.
76 See the Article of N de Sadeleer on the implementation of the FTAs’ environmental clauses in this Special

Issue.
77 See supra, n 2.
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domestic rule of law. A comparison could be made between labour and environmental
clauses in FTAs. They are usually similar (non-regression, implementation of the existing
international obligations, aspirational clauses) and encapsulate the same objectives.
However, as far as compliance with international obligations is concerned, it seems much
easier to demonstrate a breach of an ILO Convention than a breach of an international
environmental agreement such as the Convention on Biological Diversity or the Basel
Convention on transfrontier movement of waste. As environmental provisions are often
rather vague, they give the State parties a very wide margin of discretion that is not likely
to be subject to judicial review at domestic level. Thus, when they refer to ILO agreements,
clauses concerning the protection of workers can be more easily invoked than
environmental clauses.

A case in point in this regard is the EU–Korea dispute under the 2011 EU-Korea FTA,
which was the first and only dispute settlement procedure for a breach of TSD obligations
in EU FTAs. The dispute concerned Korea’s insufficient action in implementing into
domestic legislation labour rights stemming from ILO conventions,78 and it took place
prior to the EU TSD chapters review. The EU succeeded in three claims demonstrating that
Korea’s measures in its domestic law, particularly those relating to the principle of
freedom of association, are inconsistent with Korea’s ILO labour obligations under the
FTA.79 However, with respect to Korea’s commitment to make “continued and sustained
efforts towards ratifying the fundamental ILO Conventions,” the Panel assessed Korea’s
efforts as “less-than-optimal” but nevertheless concluded that these efforts, especially
those taken since 2017, did not fall short of Korea’s obligations under the FTA.80 The Panel
ruled in favour of Korea on this point, demonstrating the legal ineffectiveness of this FTA
obligation in the absence of any schedule detailing the form or content of the obligation.81

A further question is whether these international standards oblige trade partners to
level the playing field between themselves? Or does the focus remain on aligning domestic
laws with the minimum level of protection enshrined in the ILO conventions, regardless of
the higher standards that might be enshrined domestically in one of the parties? The
above analysis demonstrates that worker protection clauses in TSD chapters merely
require a minimum available under international labour law. The fact that higher
standards might be applied domestically in the territory of one party does not oblige the
parties to enshrine these higher standards in their trade agreements, which would more
genuinely contribute to levelling the playing field. This is particularly illustrated in the
case of the EU, whose legal regime enshrines higher standards compared to those included
in the ILO conventions.

That being said, certain minimum rules imposed by the ILO conventions correspond to
fundamental rights recognised by the European courts. For example, alignment with ILO
Convention 98 has been required by the new generation of FTAs concluded between the EU
and third States (e.g. Singapore, Vietnam, etc.). Article 4 of that Convention regarding
collective bargaining requires that the law promotes “the full development and utilisation
of machinery for voluntary negotiation” between workers’ organisations and employer
groups to ensure the regulation of employment “by means of collective agreements.” In EU
law, Article 28 of the Charter of Fundamental Rights (CFR) aims to promote social dialogue
through collective bargaining. In the case law of the ECtHR82 and the CJEU,83 the right to

78 Under Art 13.4.3 EU–Korea FTA.
79 Report of the Panel of Experts, Summary of Findings and Recommendations, paras 78–79.
80 Ibid, paras 269, 277, 291–93.
81 Ibid, paras 280, 288.
82 Gustafsson v Sweden (1995), No. 15573/89.
83 Case C-271/08 Commission v Germany (2010) EU:C:2010:426 para. 37; Case C-438/05 Viking Line (2007) EU:

C:2007:772 paras 43 and 44; Case C-341/05 Laval (2010) EU:C:2007:809 paras 90 and 91.
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collective bargaining has been recognised as a fundamental right. Accordingly, the
protection of the fundamental right to bargain collectively must “take full account, in
particular, of national laws and practices.”84 By the same token, the right to strike has been
recognised by the ILO’s supervisory bodies “as an intrinsic corollary of the right to
organize,” protected by the Convention No. 87.85 Last, the ban on child labour provided for
in Article 32 of the CFR mirrors the 1999 ILO Convention on the Worst Forms of Child
Labour. It is thus unsurprising that FTAs concluded by the EU impose on the other parties
the obligation to ratify and implement Convention 98.

However, beyond these international conventions, of which there are only a few, there
is a risk of discrepancy between the level of protection achieved domestically in the EU and
the level of protection required under EU FTAs. This raises the question of the
appropriateness of these labour clauses to prevent social dumping, let alone a race to the
bottom. The importance of social rights proclaimed in the EU legal order is not sufficiently
reflected in the FTAs concluded by the EU. We will illustrate this in light of several
provisions of EU Treaty law that entered into force with the Treaty of Lisbon in 2009. These
provisions have affected the EU framework of fundamental freedoms.86

First, Article 9 TFEU lays down a “cross-cutting” social protection clause obliging the
institutions “to take into account requirements linked to the promotion of a high level of
employment, the guarantee of adequate social protection, the fight against social
exclusion, and a high level of education, training and protection of human health.”
Secondly, Article 3(3) TEU states that the construction of the internal market is to be
realised by means of policies based on “a highly competitive social market economy,
aiming at full employment and social progress.” Furthermore, adopted in 1961 by the
Council of Europe, the European Social Charter, revised in 1996, brings together the
fundamental social rights to which employees are entitled. This Charter was a major
source of inspiration in the drafting of the EU Charter of Fundamental Social Rights and
the social provisions of the CFR (Articles 27, 28, 30, 31, 32).

While EU FTAs insist on compliance with the basic ILO conventions, there are gaps
between these treaties and the social provisions of the CFR. For example, CFR Article 30,
which provides for the protection of workers against unjustified dismissal, is close to ILO
Convention 158, which is not included in the labour clauses of the TSD chapters. By the
same token, the workers’ right to working conditions which respect (their) health, safety
and dignity enshrined in CFR Article 31 has no equivalent in ILO law. We might, therefore,
conclude that compliance with ILO conventions by trading partners is essential in terms of
respect of EU fundamental social rights (collective bargaining, collective action,
prohibition of child labour), but that it is not sufficient to reflect all EU’s social
aspirations. Certainly, the legal relationships that the EU develops with third countries
must not be a carbon copy of EU domestic law. Nevertheless, Article 21(1)(a) TEU requires
the EU institutions to work for a high degree of cooperation in all fields of international
relations, in order to safeguard its values. Taking account of values, including social values,
is a legal imperative, not merely a political aspiration.87

It could be also possible to strengthen the domestic rule of law by placing stronger
obligations on the parties to provide effective labour inspection systems. So far, only a few
FTAs impose such obligations. Where this is the case,88 additional legal issues could come

84 Case C-271/08 Commission v Germany (2010) EU:C:2010:426 para 38.
85 ILO, Industrial and Employments Relations Department, Chapter V: The Right to Strike.
86 Opinion of Advocate General Cruz Villalón 5 May 2010 in Case C-515/08 Santos Palhota EU:C:2010:245, para 52.
87 However, and despite these higher EU standards, EU Member States themselves often fail to comply with

international labour law obligations. See discussion in J-C Tham and K D Ewing, “Labour Clauses in the TPP and
TTIP: A Comparison without a Difference” (2016) 17(2) Melbourne Journal of International Law 369.

88 See Art 19.3 (9) (b) of the EU–New Zealand FTA.
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into play from the EU’s point of view. On the one hand, the conclusion and the
implementation of the FTA is subject to an exclusive EU competence on which the Member
States have no say.89 On the other, labour inspection systems have not been subject to
harmonisation measures in EU secondary law. The EU–New Zealand FTA thus obliges the
27 Member States to maintain a labour inspection system, even though they did not
participate in the negotiation of the treaty, which could ultimately undermine its effective
implementation at the domestic level, and thus also the rule of law.

We have discussed the limitations of the dispute settlement schemes provided for by
the FTAs. There are further factors that may explain the failure of FTA obligations to
protect workers.

First, limited resources prevent the strict oversight of the implementation of these
agreements. For monitoring and cooperation purposes, EU TSD chapters rely on
specialised TSD committees and civil society dialogue through domestic advisory groups
(DAGs), comprising of business, environment and labour groups, and Civil Society
Forums.90 The roles of these bodies, as well as their concrete contributions towards the
implementation of TSD objectives, are rather undefined.91 Studies demonstrate their
limited political influence and policy impact,92 which has ultimately led to attempts to
strengthen their role. Starting with the EU–UK Trade and Cooperation Agreement, the
mandate of DAGs and Civil Society Forums has been widened to cover the implementation
of the entire FTA,93 with further efforts to improve their transparency. However, for trade
unions, the considerable efforts to prepare and file a comprehensive complaint in order to
prompt consultation and dispute settlement explain why the investigation of their
complaints may take several years, as demonstrated by the EU–Korea dispute.

Similar to the EU approach, the CPTPP also provides for mechanisms of engagement at
the inter-governmental (through the Labour Council94) and the domestic level. Public
engagement is envisaged through less structured set-up of contact points, which are to act
as a channel of communication with the public, and to assist the inter-governmental
Council.95 In addition, each party should maintain a national labour consultative or
advisory body (or a similar mechanism), consisting of business and labour organisations
“to provide [their] views on matters regarding [the CPTPP labour] chapter.”96 These,
primarily political processes, are the only available avenue for the domestic stakeholders
to raise their concerns, as any direct claims against CPTPP States are explicitly excluded.97

Recent developments in the EU have aimed at improving the monitoring of the
implementation of labour clauses by providing greater opportunities for private actors to
report breaches. As part of the efforts to strengthen enforcement, a new institution of
the Chief Trade Enforcement Officer (CTEO) was created in 2020. At the same time, the
Single Entry Point for trade-related complaints has also been extended to complaints
about non-compliance with TSD commitments and is now available to a broader range of

89 Opinion 2/15 ECLI:EU:C:2017:376.
90 The later are broader in terms of their participation and are, in addition to DAG, open to all civil society

organisations.
91 See European Commission, Implementation of the Trade and sustainable development (TSD) chapter in trade

agreements - TSD committees and civil society meetings, last update on 9 August 2019, <http://trade.ec.europa.eu/do
clib/press/index.cfm?id=1870>

92 See, for example, D Martens, D Potjomkina, and J Orbie, “Domestic Advisory Groups in EU Trade Agreements:
Stuck at the Bottom or Moving up the Ladder,” Friedrich-Ebert-Stiftung, November 2020.

93 Clauses concerning their institutional set-up are now included in general institutional provisions: see, for
example, Arts 24.6 and 24.7 EU–NZ FTA, respectively.

94 Art 19.12 CPTPP.
95 Ibid, Art 19.13.
96 Ibid, Art 19.14.2.
97 See ibid, Art 28.22.
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stakeholders (industry, but also trade unions, NGOs, citizens, Member States). The aim is to
enable a privately induced and centralised complaints mechanism for breaches of TSD
commitments in EU FTAs, which can then serve as a trigger for an EU enforcement action,
either through the dispute settlement of the FTA in question, or unilateral measures, while
still leaving sufficient discretion to the Commission in prioritising actions.98

Secondly, the complaints mechanisms, even if more open to private actors, still
primarily focus on government inaction and not on breaches committed by companies.99

The first complaint submitted to the EU’s CTEO through the Single Entry Point concerned
the alleged breaches of a number of labour obligations in the mining sector in Columbia
and Peru, under EU trade agreement with these countries, and it was submitted by a Dutch
complainant, on behalf of trade union organisations from Columbia and Peru.100 For
private actors’ complaint to succeed, the violation of labour rights in the third country
must be “systemic,” either regarding “systemic misapplication of legislation” or “systemic
failure to apply a law or regulation,” which excludes any “isolated cases of non-
compliance”.101 It is thus likely that the new mechanism will lead to more diplomacy.102 In
the absence of trade sanctions envisaged in the FTA itself, the legality of any unilaterally
imposed measures (e.g. rebalancing duties, suspending tariff concessions) would be
debatable under international law, thus also questioning the practical effectiveness of the
new monitoring mechanisms.103

Finally, the proper application of labour law in light of the rule of law implies that both
employers and employees should be able to bring their disputes before independent and
impartial courts. Until now, labour clauses in FTAs have made no provisions for such
requirements beyond rather vague non-enforcement clauses, whereas EU law and
European human rights law pay heed to these requirements. Could the rule of law require
that a new generation of FTAs imposes obligations on States to guarantee that any
measures restricting fundamental labour rights guaranteed in FTAs (e.g. freedom of
association, the right to strike, etc.) could be challenged before independent and impartial
courts, established by law? This issue raises a fundamental question that has not been
discussed in the legal literature related to trade law since the right to take legal action,
whether for workers, trade unions or employers, is mainly a domestic issue. We offer some

98 European Commission, Directorate-General for Trade, Operating Guidelines for the Single Entry Point and
complaints mechanism for the enforcement of EU trade and investment agreements, Brussels, 23 June 2021. Apart from
TSD non-compliance, the Single Entry Point deals with market access issues and non-compliance with the
Generalised System of Preferences (GSP) commitments, but excludes trade defence complaints relating to anti-
dumping, anti-subsidy and safeguards.

99 J S Vogt, “The Evolution of Labor Rights and Trade. A Transatlantic Comparison and Lessons for the
Transatlantic Trade and Investment Partnership” (2015) 18 Journal of International Economic Law 824, p. 858.

100 See Single Entry Point complaint on non-compliance by the Colombian and Peruvian Governments of
Chapter IX, on Sustainable Development, of the Trade Agreement with the European Union, submitted by CNV
International, 17 May 2022.

101 European Commission, DG Trade, “Operating guidelines for the Single Entry Point and complaints
mechanism for the enforcement of EU trade agreements and arrangements,” Brussels, December 2023, p 9.

102 In the Peru-Columbia complaint, the Commission has completed preliminary assessment and is currently
focused on diplomatic efforts in resolving the matter: see European Commission, Report on the Implementation
and Enforcement of EU Trade Policy, COM(2023) 740 final, p 24.

103 See, for example, remarks by AG Sharpston in non-binding Opinion of AG Sharpston, Opinion 2/15, paras
490–91, which noted that breaches of labour and environmental standards do not give the other party the right to
suspend trade benefits resulting from [EU–Singapore] FTA. On the other hand, the CJEU in its binding Opinion
2/15 stated that termination or suspension of trade liberalisation would be possible in accordance with Art. 60(1)
of the 1969 Vienna Convention of the Law of Treaties, which codifies the same rule of customary international
law, in light of the specific link between sustainable development and trade, and its “direct and immediate effects”
on trade: Opinion 2/15, paras. 161, 155–157. For further analysis, see J Woo Kim and A-E Luyten, “Could the EU’s
Chief Trade Enforcement officer enforce sustainable development commitments under EU trade agreements
against non-compliant third countries?” EU Law Live (Op-Ed), 13 May 2020.
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food for thought based on the standards of independence and impartiality discussed in EU
law and ECHR.

The overlapping requirements of independence, impartiality and prior establishment
by law are intrinsically linked. Failure to comply with one of them is likely to result in
failure to comply with the other requirements.104

First, independence of courts and tribunals (Article 19(1) TEU read in the light of Article
47 of the CFR) is essential for guaranteeing effective judicial protection.105 Courts must
disregard any national provision or case law that would call these requirements into
question.106 It is important to remove any legitimate doubt in the minds of litigants as to
the imperviousness of the court in question to external factors and its neutrality in
relation to the conflicting interests.107 Judicial bodies are required to carry out adequately
the specific function that the State has entrusted to them, in accordance with the principle
of the separation of powers,108 which is also one of the component of the rule of law.109

In this regard, the ECtHR highlights four elements of judicial independence that are
either external or internal: the appointment of its members, the term of office, the
existence of guarantees against outside pressures – including in budgetary matters; and
whether the judiciary appears independent and impartial.110 Similarly, the notion of
independence in the CJEU’s case law encompasses an external as well as an internal
dimension. The rationale of these two dimensions is related to the public perception of the
independence of courts. The aim is “to dispel any reasonable doubt in the minds of
individuals as to the imperviousness of that body to external factors and its neutrality with
respect to the interests before it.”111 In that way, “justice must not only be done, it must
also be seen to be done.”112

The political will to appoint judges with a view to representing the different opinions
that run through society can be salient. For example, many countries provide for labour
courts to be composed of equal numbers of workers’ and employers’ representatives.113

The question arises as to whether such a political balance is consistent with the
requirements of independence and impartiality that flow from the rule of law. We believe
that this balance does not pose a problem as long as labour judges are appointed solely
on the basis of their professional competences and not their political affiliations. The
national judicial system must therefore ensure that candidates have sufficient skills and
competences to take on such duties. This could require the intervention of an independent
commission that would check whether the professional skills comply with the degree of
independence required.

Would it be appropriate, when modernising labour protection clauses in the future, to
include more precise obligations regarding the independence and impartiality of the
competent and specialised courts, which would go beyond ILO international obligations?
One could argue that the organisation of the judiciary is a matter of national sovereignty.

104 Case C-132/20 Getin Noble Bank, (2022) EU:C:2022:235, paras 117–22.
105 Associação Sindical dos Juízes Portugueses, above, para 41.
106 Case C-204/21 Commission v. Poland (2023) EU:C:2023:442, para 234.
107 Case C-791/19 Commission v. Poland (2021) para 59.
108 Opinion of Advocate general M. M. Campos SANCHEZ-BORDONA in Cases C-508/18 et C-82/19, EU:C:2019:337.
109 Venice Commission, The Rule of Law Checklist, para 74.
110 Campbell and Fell v the UK App nos 7819/77 and 7878/77 (ECtHR, 28 June 2014) para 78.
111 Case C-222/13 TDC [2014] C:2014:2265, para 32.
112 De Cubber v Belgium App no 9186/80 (ECtHR, 26 October 1984) para 26; Micallef v Malta App no 17056/06

(ECtHR, 15 October 2009) para 98; Oleksandr Volkov v Ukraine App no 21722/11 (ECtHR, 9 January 2013) para 106.
113 Under Belgian law, the composition of the labour courts of first instance and appeal is mixed; they are made

up of professional magistrates and representatives of the categories of litigants (the “social advisers”). Under
Luxembourg law, the labour court is made up of a justice of the peace who sits as chairman and two assessors, one
of whom is chosen from among the employers and the other from among the employees.
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However, assistance, cooperation and compliance with these requirements by State parties
to a free trade agreement could strengthen the rule of law in labour law in the long term.

V. Conclusion

International trade agreements include a number of labour standards clauses, the main
purpose of which is to limit the risk of social dumping, in particular by obliging States to
improve and effectively apply their labour laws.

The literature highlights that commitments on labour rights in EU trade agreements
have had little positive impact and fell short of ensuring compliance with ILO fundamental
labour rights in law or in practice.114 By including minimum standards under international
labour law rather than higher standards in the EU legal framework, EU agreements have
also missed an opportunity to level the playing field in a way that would, at least at a
normative level, contribute more significantly to the improvement of labour rights in
third countries.115 At the same time, the political reality is such that more often than not,
EU trading partners will be hesitant to agree to the strengthening of even the minimum
standards, and the EU will not risk the conclusion of an FTA for the sake of labour
standards.116

The EU-Korea case demonstrates the use of legal dispute settlement as the last resort, in
line with the EU approach pre-TSD review, which focused on the promotion of sustainable
development values through political dialogue and regulatory cooperation, rather than
more adversarial methods. The enforcement of TSD obligations in earlier FTAs ultimately
depends on the diplomatic pressure and voluntary compliance by third countries, which
in the case of Korea proved effective.117 Post-TSD chapters review, it can be expected
that legal dispute settlement will become more common, while the use of trade sanctions
will be the last resort. The EU approach is also increasingly focused on private actors’
complaints and unilateral measures118 in ensuring greater effectiveness of its trade
agreement mechanisms.

Ultimately, the rule of law requires, both at international level and in the
implementation of labour clauses at domestic level, that respect for the fundamental
rights granted to employers, workers and their organisations be clearly specified in
accordance with the principles of legality and legal certainty. In addition, State parties to
FTAs should ensure that not only the enforcement and control mechanisms are effective,
but also that interested parties can easily initiate proceedings before their domestic
courts. Although the rule of law is applied differently in international economic law than

114 J S Vogt, supra, n 99, pp 827–60.
115 Along these lines, see also I Damjanovic, “EU trade and investment agreements with ‘like-minded’ partners:

acting together in facing global challenges?” (2023) 18(1) St Antony’s International Review 25.
116 The case in point here is the interim EU-Chile FTA, for which political agreement was reached in December

2022, that is after the EU’s TSD review process. While this FTA includes comprehensive TSD clauses, in its
implementation and enforcement part the EU has reverted to its earlier approach with a special TSD dispute
settlement mechanism and no possibility of trade sanctions for TSD breaches. The agreement is accompanied by a
Joint Statement of the parties, which envisages a review process of the TSD aspects of the agreement after it
comes into force, specifying time frame for the review delivery. This indicates the EU’s post-ratification approach
to strengthening of TSD enforcement as another option for implementing its TSD agenda, however, any outcome
is conditional on Chile’s agreement to modifications of the FTA. This FTA covers the trade part of a broader and
modernised Association agreement with Chile.

117 See European Commission, Report from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions on the implementation and
enforcement of EU trade agreements, 2022, p 35.

118 See, for example, Proposal for a Regulation of the European Parliament and the Council on prohibiting
products made with forced labour on the Union market, COM/2022/453 final, which was adopted by the European
Parliament on 13 March 2024 and is awaiting final formal approval from the Council.
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in national law, of importance for both is that rights and obligations are clearly and
precisely framed to ensure their effective and just implementation. Accordingly, the
enforcement of labour rights through international trade treaties could have beneficial
effects on the rule of law, insofar as it enhances the common playing field.
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