Introduction

No country in the world is exempt from modern slavery. Regardless of size, population
or wealth, this insidious crime permeates national borders and global supply chains.

—Walk Free, Measurement, Action, Freedom

At base, the border is a line of jurisdiction — a legal topographical instantiation
of authority.

—Longo, The Politics of Borders

Modern slavery is widely regarded as a global problem of epic proportions.
According to the 2021 Global Estimates, on any given day, there are 5o mil-
lion people in situations of modern slavery, of whom 27.6 million are in
forced labour and 22 million are in forced marriage. Despite the growth of a
large web of antislavery laws and key political actors’ commitment to eradicat-
ing modern slavery, the number of slaves grew by ¢.3 million people (about
the population of Austria) between 2016 (the year the UN set a target to
eliminate modern slavery by 2030) and 2021." Putting these figures into
historical perspective, George Ramos, chief of staff of the Organisation for
Fconomic Co-operation and Development (OECD), claimed that in
2015 the number of modern slaves in the world was ‘nearly four times the
total number of Africans sold in the Americas during the four centuries of the
transatlantic slave trade’.

' This increase could, in part, be attributed to the different methodology used in this installment

of the estimates or to the social and economic disruption unleashed by the COVID-19
pandemic. ILO, Walk Free Foundation and IOM, Global Estimates of Modern Slavery, 2022,
1,2, 12.

Ramos, ‘Abolish modern slavery!’
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2 Introduction

These numbers are astonishing, and they help to explain why modern
slavery has become a prominent issue on the global governance agenda.?
Although there is a growing literature challenging these figures,* this book is
not concerned with how many modern slaves there really are.” Instead, it
focusses on law’s role in constructing modern slavery as a global problem.
Modern slavery is an amalgam of legal concepts (including chattel slavery,
forced labour, and human trafficking for labour exploitation and prostitution)
defined in international law.® What unites these concepts is a shared charac-
teristic — they are all forms of unfree labour: one person deprives ‘another
person of their freedom for profit’.” This book explains how modern slavery’s
legal expression — how it is defined in law, and the legal domains and
jurisdictions to which it is assigned — shapes what we ‘see’ when we see
modern slavery and how we go about getting rid of it.

THE LEGAL CONSTRUCTION OF MODERN SLAVERY

This book provides a genealogy of modern slavery by tracing the evolution
over time of its component legal concepts and how they came together under
a single umbrella.® It grew out of my puzzlement with developments in the
UK. When [ moved there in 2013, I encountered a lively legal and political
debate about how to define and combat modern slavery. In Canada, where

I am using ‘governance’ to refer to regulatory practices (by public and private actors) and their
effects. My approach is compatible with Foucauldian concepts of sovereignty, discipline, and
governmentality, although I am not using this terminology in this book. See Fudge, ‘Bad for
business” where I explicitly use Foucauldian concepts.

+  Phillips, “The politics of numbers’; LeBaron, “The coming and current crisis’, 1; Kessler, “The
false claim that human trafficking is a “$9.5 billion business™; Miigge, ‘40.3 million slaves?’;
Gallagher, ‘What's wrong with the Global Slavery Index?’; Brankovic, ‘Measure of shame’; and
Feingold, ‘Trafficking in numbers’.

> My adoption of a sociolegal constructivist (constitutive) approach does not mean that I think

that labour exploitation and labour abuse are not real problems and that individuals are not

harmed by a range of abusive practices. Indeed, they are real problems, and the need to address
them is urgent. But labelling these practices as instances of modern slavery, this book argues,
does not help to eradicate them.

International Labour Organization, ILO Forced Labour Convention, 1930 (No. 29),

28 June 1930; Slavery, Servitude, Forced Labour and Similar Institutions and Practices

Convention of 1926 (Slavery Convention of 1926), in force ¢ March 1927, 60 LNTS 253; and

UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons,

Especially Women and Children.

7 Walk Free, ‘What is modern slavery?’.

For discussions of genealogy as a method see, Foucault, Language, Counter-Memory, Practice;

Christodoulidis, ‘Labour constitutionalism in a genealogical key’; Adams, Labour and the

wage; and Somers, Genealogies of Citizenship.
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The Legal Construction of Modern Slavery 3

I had been living and working, ‘modern slavery’ was used occasionally as a
political rhetoric to vilify instances of exploitation. I was, however, familiar
with the term ‘unfree labour’, used as an analytic concept for work relations in
which direct physical, political, and legal compulsion is used to acquire and
exploit labour.? In the UK, modern slavery became a quasi-legal concept with
the enactment of the UK Modern Slavery Act, 2015. This act combines wide-
ranging criminal prohibitions against human trafficking for sexual and labour
exploitation with business regulations designed to create incentives for large
transnational corporations to eliminate modern slavery in their businesses and
supply chains.

I was curious about how modern slavery came to be the predominant legal
lens for characterising unfree labour in the UK. I traced the origins of the UK’s
Modern Slavery Act to the UN’s Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children against Trafficking in
Persons, which was adopted in 2000 and came into effect in 2003. I turned to
legal scholarship to identify the provenance of the legal concepts (such as
human trafficking and forced labour) that comprise modern slavery. Doctrinal
scholarship is concerned with identifying the key elements of different legal
concepts — their history, interpretation, and application.'® Legal scholars
debate the ‘best’ interpretation of these concepts and how they fit together.
Some claim that it is critical to place each concept in its appropriate legal
domain because the legal context will influence the concept’s meaning and
legal strategies.'' For example, some legal researchers argue that freedom
from human trafficking should be treated as a human right, not simply a
criminal prohibition.*?

Although doctrinal legal scholarship is essential for identifying the origins of
modern slavery’s legal components and technicalities, it can’t explain why a
specific definition was crafted or why it was lodged in one legal domain
instead of another. To answer these questions, we must move from legal
analysis to study the social world.

In the fields of political science, sociolegal studies, and sociology, scholars
have shown that how the problem of modern slavery is framed influences the
different legal domains (criminal, human rights, immigration, or labour law)

Fudge, ‘(Re)conceptualising unfree labour’.

Allain, “The legal definition of slavery’; Costello, ‘Migrants and forced labour’; Stoyanova,
Human Trafficking and Slavery Reconsidered; Paz-Fuchs, ‘Badges of modern slavery’; and
Jovanovic, “The essence of slavery’.

Krieg, “T'rafficking in human beings’, 775; Fitzpatrick, “Irafficking and a human rights
violation’; and Huckerby, ‘Same, but different’.

Jovanovic, State Responsibility for Modern Slavery in Human Rights Law.
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4 Introduction

selected to address it."3 Frames are the mental structures we use to make sense
of the world. They are the (often unconscious) constructs that shape the way
we see the world; they tell us how different pieces of information connect,
what is right and wrong, and how to make sense of this information and
suggest solutions to correct perceived wrongs.'

To understand how frames work, consider the sale of sexual services
(prostitution) and human trafficking for sexual exploitation. For many people,
the exchange of sexual services for money is an anathema; it is an essentially
exploitative activity that undermines human dignity. Under this frame, the
purchase and sale of sexual services should be banned by criminal law. But for
other people, the gendered nature of commercial sexual services — the fact that
most sellers are women and most purchasers men — reflects the sexual
objectification and subordination of women. This ‘women’s equality’ frame
treats prostitution as a form of violence against women, and the solution is to
prohibit the purchase of sexual services. According to both these frames,
prostitution is exploitation, and exploitation is a key element of the inter-
national definition of human trafficking. By contrast, some people (including
many feminists) see the sale of sexual services as a livelihood strategy in the
context of constrained choices; for this reason, the sale of sexual services
should be regulated by labour law to prevent exploitation.

Laden with assumptions and meanings, frames are devices that help us
select and categorise information and imbue it with moral significance. Thus,
the literature on how societies frame modern slavery is critical for understand-
ing how different forms of exploitation are conceptualised within public
policy and how this influences what is considered to be the appropriate legal
response. This literature is also useful for unpacking the social, economic, and
political relations that result in specific legal strategies.

There is also a lively debate about the political work that the concept of
‘modern slavery’ performs. Annie Bunting and Joel Quirk argue that it har-
nesses the moral outrage once associated with the transatlantic slave trade and
directs it at ‘an unstable amalgamation of a wide range of diverse practices that
go well beyond both legal definition and historical experiences of slavery’."
Researchers have shown that antislavery rhetoric is a ‘powerful lodestone’ for
competing interests that potentially align with other ideological, political, and

3 Edwards, “Traffic in human beings’; Chuang, ‘Exploitation creep’; Krieg, “I'rafficking in
human beings’; Charnysh, Lloyd, and Simmons, ‘Frames and consensus formation’; and
Kotiswaran ‘From sex panic to extreme exploitation’.

Kenway, The Truth about Modern Slavery, 2. Frame analysis is a method of discourse analysis
concerned with dissecting how an issue is defined and problematized.

Bunting and Quirk, ‘Contemporary slavery as more than rhetorical strategy?’, 6.
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The Legal Construction of Modern Slavery 5

economic agendas.*® Antislavery rhetoric has been used to support a conserva-
tive moral approach to commercial sex, stronger border and immigration
controls, and a national security agenda that emphasises borders and
policing."”

Others point out that ‘modern slavery’ has been used to focus attention on
labour exploitation and to support forms of labour regulation.’® Some
researchers dig deeper to investigate the ‘traditions of thought, conceptual
schema, and collective memories’ that frame the very idea of modern
slavery.” They question whether the term ‘modern slavery’ should be used
at all. Lyndsey Beutin, for example, argues that the concept’s rhetoric and
imagery functions as a racial mnemonic ‘to circumvent historical Western
responsibility for racial chattel slavery’.*”

I draw on the critical modern slavery literature to place key legal concepts
in their cultural, political, and economic context and to trace their use and
evolution over time. | bring the legal and social-political literature into
conversation to show how social and political context shapes legal meaning
and how legal concepts and technicalities, in turn, shape how we see our
world. Since the relationship between the social and the legal is recursive and
co-evolving, this dual approach is necessary for understanding why antislavery
laws and policies have risen on the political agenda and the broader govern-
ance work they do.

‘Modern slavery” covers a wide range of different kinds of exploitation,
including sex trafficking, child sex trafficking, forced labour, forced marriage,
the compelled sale of organs and body parts, debt bondage, domestic servi-
tude, forced child labour, and the unlawful recruitment and use of child
labour. 1 focus on a subset of modemn slavery — forms of unfree labour
associated with international labour migration and transnational supply
chains — for two reasons. To offer insight into the relationship between unfree
labour and capitalism, on the one hand, and to explore how sovereignty is
being reconfigured, on the other.

Quirk, ‘When human trafficking means everything and nothing’, 85-86.

'7 Broad and Turnbull, ‘From human trafficking to modern slavery’; Broad and Gadd,
Demystifying Modern Slavery; Kenway, The Truth about Modern Slavery; Chuang, ‘Rescuing
trafficking from ideological capture’; Doezema, ‘Loose women or lost women?’; Andrijasevic,
Migration, Agency and Citizenship; Beutin, Trafficking in Antiblackness; Brace and
O’Connell-Davidson, ‘Slavery and the revival of antislavery activism’; Fukushima, Migrant
Crossings; Lobasz, Constructing Human Trafficking; and O’Connell-Davidson, Modern
Slavery.

Feasely, ‘Eliminating corporate exploitation’.

19 O’Connell-Davidson, Modern Slavery, 3.

Beutin, Trafficking in Antiblackness, 7.
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6 Introduction

UNFREE LABOUR AND TRANSNATIONAL LAW

The discovery of modern slavery as a global problem both coincided with and
reinvigorated debates about how to conceptualise unfree labour in relation to
capitalism. Historically associated with precapitalist forms of economic organ-
isation, unfree forms of labour (such as chattel slavery, indenture, debt
bondage, and servitude) were regarded as the antithesis of free wage labour.”!
According to prevailing economic wisdom, unfree labour was supposed to
disappear as capitalism deepened and expanded. Recently, however, unfree
forms of labour have attracted increasing attention as neoliberal policy
regimes, which promote labour flexibility and see the market as the key
governance mechanism, have become embedded across the globe.*” The
persistence and proliferation of unfree forms of labour across developed,
emerging, and developing countries has been linked to different aspects of
contemporary globalisation — dispossession through war, ecological degrad-
ation, structural adjustment policies, transnational criminal activity, inter-
national migration, neoliberal capitalism, and state corruption and the
breakdown of the rule of law.*3 By investigating attempts to address forms of
unfree labour linked to international migration and global supply chains,
I reveal the extent to which antislavery initiatives are linked to the fading
legitimacy of contemporary neoliberal capitalism.**

Moderm slavery involving migrant workers and supply chains is a trans-
national problem because it crosses national borders. But nation-states lack the
legal authority — the jurisdiction — to deal with it. International law supports
national sovereignty and frames it in territorial terms.*> A state has jurisdiction,
the authority to exercise legal power, over its territory.2® Initiatives to combat
unfree labour linked to transnational processes do not fit with territorial
understandings of jurisdiction tied to the territory of the nation-state.

*! LeBaron, ‘Unfree labour beyond binaries’.

Rittich, ‘Making natural markets’.
Bales, Disposable People; Morgan and Olsen, ‘Forced and unfree labour’; Peksen, Blanton,
and Blanton, ‘Neoliberal policies and human trafficking for labor’; Mezzadri, The Sweatshop
Regime; Fraser, ‘From exploitation to expropriation’; Gordon, ‘Capitalism, neoliberalism, and
unfree labour’; and Phillips, ‘Unfree labour and adverse incorporation’, 171-196.

*+ Neoliberalism is an economic, political, and social project that is committed to the expansion
of the market as the logic of social ordering. It promotes profitability and accumulation as the
measures of economic and social activities, which are encouraged through a core set of
policies, including liberalisation, deregulation, privatisation, recommodification, and
globalisation. Harvey, A Brief History of Neoliberalism; Jessop, ‘Neoliberalization, uneven
development, and Brexit', 1729-1733; and Davies, The Limits of Neoliberalism.

Ryngaert, Jurisdiction in International Law.
Ford, ‘Law’s territory (A history of jurisdiction)

22
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Unfree Labour and Transnational Law 7

Consequently, a thick web of international, regional, national, and local legal
instruments, policies, techniques, and practices has been fabricated to eradi-
cate the ‘global” problem of modern slavery.®” An antislavery network com-
posed of key states, advocacy groups, nongovernmental organisations, faith
groups, trade unions, transnational corporations and their charitable founda-
tions, and national, international, and supranational institutions and organisa-
tions grew alongside it. This network advocates using a wide variety of legal
approaches and instruments to tackle modern slavery, including criminal,
immigration, human rights, labour, and business law.?®

In this context, the nation-state, which used to be the primary actor, is now
but one among an assemblage of actors, what I call the ‘global antislavery
governance network’. Terrance Halliday and Gregory Shaffer’s processual
conception of transnational law is useful for understanding this multiscalar
network and the web of antislavery laws it has generated. Their approach
places ‘processes of local, national, international, and transnational public and
private lawmaking and practice in dynamic tension within a single analytic’.*”
In doing so, it offers a way to distinguish law from other forms of social
ordering by emphasising law’s distinctive institutions (courts, legislatures,
agencies, tribunals, and executive departments) and forms (statutes, regula-
tions, codes, case law, treaties, model laws, and court decisions) and its
alignment with state and juridical-sovereign power.3° Halliday and Shaffer’s
approach also captures the multiscalar dimension of transnational law since
the institutions and organisations involved in its production must ‘transcend or
span’ the nation-state, even though the approach recognises that these laws are
generally directed at the nation-state since national sovereignty continues to
be accepted as the predominant form of legitimate authority.

Modern slavery laws exemplify transnational law since they combine inter-
national, national, and sometimes regional laws.>' To make sense of this
tangle, I provide case studies of what can be called ‘transnational modern
slavery law’.3* I selected five cases because they involve the international laws
upon which the concept of modern slavery is based, they include key actors in
the global antislavery governance network, they illustrate the scalar interaction

*7 Gémez-Mera, ‘“The global governance of trafficking in persons’; and Kotiswaran, ‘From sex

panic to extreme exploitation’.

Goémez-Mera, “The global governance of trafficking in persons’, 303.

29 Halliday and Shaffer, ‘Transnational legal orders’, 8.

3% Ibid., 15—20.

Kotiswaran, ‘From sex panic to extreme exploitation’.

32 For a comprehensive discusson of transnational labour law, including modern slavery, see
Blackett and Trebilcock, Research Handbook on Transnational Labour Law.
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8 Introduction

of transnational law, and they exemplify different approaches to combatting
modern slavery.

Three chapters focus on the international scale. Chapter 1 describes how
the UN and United States developed an international criminal-law instrument
to define human trafficking, subsequent attempts by US administrations to pin
down the meaning of human trafficking, and the development of a multifa-
ceted approach to the problem. Chapter 2 examines how Walk Free, a private
foundation, has become a key global governance actor by producing know-
ledge about modern slavery and promoting business-led forms of governance
to eliminate it from global supply chains. Chapter 3 investigates how the
International Labour Organization (ILO) used its jurisdiction over forced
labour to stake a claim in the global antitrafficking assemblage and to steer
global antislavery policy away from criminal and immigration law towards
labour and human rights. Shifting from the international scale, Chapter 4
studies the Furopean Union (EU), a site of multiscalar governance that has
led the way in adopting binding, region-wide legal norms to address human
trafficking. These norms augment the human rights of victims and fill the gap
surrounding victim protection left in the UN’s Human Trafficking Protocol.

Chapters 5 and 6 focus on the United Kingdom to provide an in-depth
account of how antislavery governance strategies involving transnational forms
of unfree labour have changed over time at the national scale. Although
international and transnational legal instruments define the main legal cat-
egories of unfree labour, nation-states must implement them and give them
meaning. As antitrafficking scholar Kiril Sharapov notes, “The role of national
framing contexts and of larger frameworks of neoliberal movements of labour,
resources, and capital globally remain largely unacknowledged within official
antitrafficking discourses.”®® As this book shows, how a country filters inter-
national norms and approaches through its distinctive cultural political
economy shapes its governance strategy.?* I focus on the UK for several
reasons: it was the first country to enact a modern slavery law that combined
criminal law with business regulation; as a member of the EU until early
2020, it was embedded in a multiscalar legal regime governing human
trafficking; and it is a prominent member of the global antislavery governance
network.

33 Sharapov, ‘Giving us the “biggest bang for the buck™, 23.

34 Cultural political economy is an analytical approach that tries to synthesize contributions from
critical political economy and the critical analysis of discourse with the field of policy studies.
It highlights the relevance of the cultural dimension (understood as meaning making) in the
interpretation and explanation of policies. See Sum and Jessop, Towards a Cultural Political
Economy; and Paul, The Political Economy of Border Drawing.
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Jurisdiction Matters 9

JURISDICTION MATTERS

When it comes to transnational law and modern slavery, jurisdiction matters.
‘Jurisdiction” in this context is not simply a technical question concerned with
whether a particular sovereign state or judicial or quasi-judicial body can
exercise legal authority over a territory, dispute, person, or issue.>> Rather,
the transnational legal governance of modern slavery demands a multidimen-
sional understanding of jurisdiction. The scalar dimension of jurisdiction is
the most familiar. Take federal states, for example, where jurisdiction operates
to determine which level of government has authority over a particular matter.
The treaties that make up the EU also allocate competences (governance
authority) on a scalar basis between EU institutions and Member States. But
‘jurisdiction” has another important meaning: it refers to the power of the law
to act and the scope of a legal institution’s authority in relation to other
institutions.3®  This is the governance dimension of jurisdiction.
By combining the governance and scalar dimensions of jurisdiction,
Marianna Valverde treats jurisdiction as a complex legal assemblage that
operates as a kind of sorting mechanism that allocates a problem — a particular
form of unfree labour, for example — to an authority for resolution.?”
Jurisdiction establishes which state has legal authority over a particular issue,
whether the delegation of authority to other systems and apparatuses is lawful
or unlawful, and which of the different subsystems or domains within a legal
system and its institutions (a criminal court, or human-rights tribunal, for
example) has authority over a specific matter.3®

Modern legal systems are a quilt of different legal domains, such as criminal
law, commercial law, and constitutional law. Each legal domain involves
assumptions about the nature and causes of a problem and the goals, strat-
egies, and techniques for governing it, including burden of proof, remedies,
operatives, and forms and processes of adjudication and dispute resolution.??
By assigning a subject to one of the legal domains that makes up a legal
system, jurisdiction settles the political question of how a problem is to be
resolved. If, for example, human trafficking is seen primarily as a problem of

35

Pahuja, ‘Laws of encounter’, 63; and Chimni, ‘The international law of jurisdiction’, 31-32.
36

Richland, ‘Jurisdiction’; Strauss, ‘Sorting victims from workers’; Dorsett and McVeigh,
Jurisdiction; and Kaushal, “The politics of jurisdiction’, 762.

Valverde, ‘Jurisdiction and scale’.

Pratt and Templeman, ‘Jurisdiction, sovereignties and Akwesasne’, 338; and Valverde,
Chronotopes of Law, 83.

Shamir, ‘A labor paradigm’; Thomas, ‘Convergences and divergences in international legal
norms’; and Fudge, ‘Migrant domestic workers in British Columbia, Canada’.

v
|
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10 Introduction

criminal activity, then the criminal-law jurisdiction is set in motion. Criminal
law is replete with its own focus (the guilt or innocence of the perpetrator),
principles (innocent until proven guilty), precepts (proof beyond reasonable
doubt), technicalities (rules of evidence), and officials (police, prosecutors,
and courts) with a range of powers (search, arrest, confiscation of assets).
By contrast, if human trafficking is regarded primarily as a matter of human
rights, the institutional goals and practices of that legal domain are quite
different from those of the criminal law. The goal of human-rights law is to
safeguard the rights of victims of trafficking from infringement by state policies
and practices. The prevailing principle or legal norm is to preserve human
dignity, and states are required to develop mechanisms to identify victims and
offer them redress. The relevant institutions are human-rights agencies and
tribunals that exercise administrative powers. The legal assemblage of juris-
diction operates as a sorting mechanism that allocates a problem — a particular
form of unfree labour, for example — to an authority for resolution and keeps
the different domains from clashing.*°

The assignment of jurisdiction over a social problem means that questions
about the nature of the problem or how best to deal with it are no longer
relevant*' Once human trafficking is assigned to the criminal law, the
political contest over the goals and techniques of governance is transformed
into an ‘apolitical’ process of sorting subjects into legal categories such as
‘victim of trafficking’ or ‘smuggled migrant’. Ascertaining the appropriate
jurisdiction becomes habitual and path-dependent; in the process, jurisdic-
tional questions are classified as simply ‘technical’. Legal ofhcials draw the
borders between different legal categories such as ‘victims of trafhcking’ and
‘illegal migrant’, and, in turn, these categories come to be seen by ordinary
people as common sense and, as such, come to be used to describe the people
to whom the legal categories apply.** In this way, legal categories help to
construct what we see as unfree labour.

Jurisdiction also resolves scalar questions about which institution — inter-
national, transnational, nation-state, or subcomponent of a nation-state — has
authority. The scalar dimension of jurisdiction can also operate as a technique
of governance: one that challenges territorial notions of national sovereignty.
Increasingly, states must negotiate with various other agents (such as local
governments, international institutions, and transnational corporations that

*° Valverde, ‘Jurisdiction and scale’, 139-157; and Valverde, ‘Analyzing the governance of
security’, 6.

4" Richland, ‘Jurisdiction’, 214.

4 Berman, ‘From international law to law and globalization’, 494.
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Jurisdiction Matters 11

wield power) and other sources of law to retain or exercise sovereignty. This
partial detachment of authority from territory — or deterritorialisation —
requires private actors to enforce border and immigration control.*? Saskia
Sassen points to trade and investment treaties as a ‘new type of bordering’ that
allow ‘firms and markets to move across conventional borders with the guar-
antee of multiple protections as they enter national territories’.** What inter-
national trade and investment law does is allow firms to rescale, to shift from
national to international law, to enforce contracts. But nations have no similar
recourse should contractual terms end up harming workers or being unfavour-
able to the socioeconomic interests of their citizens.*> States in the Global
North have begun to respond to this jurisdictional conundrum by enacting
laws that require large transnational corporations to exercise due diligence to
keep their global supply chains free of modern slavery. In this way, states use
corporations residing in their territorial jurisdiction to extend legal norms
beyond their territory. This rescaling is part of the game of jurisdiction, in
which states, the EU, and corporations seek to manipulate the law to their
advantage.** Approaching scale in this way helps to illuminate how processes
of globalisation reconfigure rather than simply weaken state sovereignty.*’
Understanding jurisdiction as an assemblage enables us to see how jurisdic-
tion can be ‘unbound’ from territory.#® One implication of states using
transnational corporations as a ‘territorial extension’ of their jurisdiction is, as
Nico Krisch notes, the possiblity for multiple states to have valid claims to have

4 Borders are epistemological devices of inclusion that filter, sort, and channel the movement of
people and, by doing so, construct and maintain social and political order. Not only state
officials but a host of ‘private’ actors engage in constructing, maintaining, and reinforcing
borders that extend both within and outside the territorial frontiers of the nation state.
Mezzadra and Neilson, Border as Method; Balibar, Politics and the Other Scene; Dehm,
‘Framing international migration’; Van Houtum, “The geopolitics of borders and boundaries’;
Paul, The Political Economy of Border Drawing; Nail, Theory of the Border; Longo, The Politics
of Borders; Yuval-Davis, Wemyss, and Cassidy, Bordering; and Vaughan-Williams, ‘Borders,
territory, law.”

+* Sassen, ‘When territory deborders territoriality’, 39. The distinction between ‘territory’, which
is a spatial concept, and ‘territoriality’, which is a legal construct, is critical. Although
sovereignty and jurisdiction have come to be linked to territory, territoriality, as Hannah
Buxbaum claims, is constructed ‘within individual legal regimes, and must be understood as
contingent upon the specific legal and institutional frameworks in which they are embedded’.
Buxbaum, “Territory, territoriality, and the resolution’, 635.

# Alessandrini, ‘Global value chains, development and the long durée’.

Valverde, ‘Jurisdiction and scale’, 145; lossa and Persdotter, ‘Cross-border social dumping as a

“game of jurisdiction™.

*7 Legg, ‘Of scales, networks and assemblages’, 2; Legg, Prostitution and the Ends of Empire; and
Mezzadra and Neilson, Border as Method, 188.

4 Krisch, ‘Jurisdiction unbound,” 481.
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12 Introduction

jurisdiction over an issue without an established legal method for resolving
which should prevail.*? In such cases, the exercise of jurisdiction ‘depends
above all on states’ political, institutional weight', exacerbating power inequal-
ities that were forged as capitalism advanced along with European imperial-
ism.>® The result is that the jurisdictional claims of some states matter more
than others.

QUESTIONS AND APPROACH

This book argues that modern slavery laws are a response to global capitalism,
which undermines the traditional understandings of the distinction between
free and unfree labour and poses intense challenges to state sovereignty.
Instead of being a solution to the problem of labour exploitation, modern
slavery laws divert attention from the underlying structures and processes that
generate exploitation in the first place. Despite the best efforts of academics,
advocates, and policymakers to develop a truly multifaceted approach to
modern slavery, it is difficult to dislodge modern slavery initiatives from the
domains of criminal and immigration law and uncouple them from the
conservative moral and economic agendas with which antislavery initiatives
are aligned. The problem with the concept of modemn slavery, as Julia
O’Connell-Davidson shows, is that it provides a ‘highly selective lens through
which to view restraints on human freedom’.>"

How did modern slavery emerge on the global political agenda? Where do
key actors in the global antislavery network draw the boundary between free
and unfree labour? How does the multifaceted approach to modern slavery
keep the different legal domains to which unfree labour is assigned from
clashing? How do attempts to govern transnational forms of unfree labour
reconfigure sovereignty? The book answers these questions by crafting a
genealogy of modern slavery based on secondary sources, primary legal and
policy documents, government documents, media accounts, grey literature,
advocacy material, websites, and key informant interviews. Its case studies
cover a period of just over twenty-five years, from the late 1990s, when human
trafficking was identified as a global problem requiring international action, to
September 2023. I conclude by summarising the book’s main arguments and
considering the vexed problem: What makes labour free?

49 Ibid., 498.
>? Ibid., 512; and Chimni, “The international law of jurisdiction’, 29.
> O’Connell-Davidson, Modern Slavery, 2.
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