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Abstract

In investment treaties, the self-judging security exception clause allows states to restrict the exercise of
investors’ rights and protections provided for by such treaties during security emergencies. During the
last decade, such a clause has been included in numerous investment treaties to support state positions
vis-a-vis foreign investors. States consider that this provision gives them a very broad discretion to limit
or derogate from obligations which arise under the treaty. In this article, after having identified the self-
judging character of this clause, it will be demonstrated that such a clause does not affect the jurisdiction
of the tribunal but requires the tribunal to apply the principle of good faith as the proper standard of
review to interpret the elements of the clause, preventing states’ abuse of such a clause.

Keywords: International Economic Law; investment treaties; standard of review; good faith; self-
judging clause; security exception

The basic purpose of Bilateral Investment Treaties (BITs) is to protect foreign investors.
However, states have always sought to preserve a range of their sovereign powers, especially
in emergency situations, to balance the investor-state relationship. Accordingly, given the
importance of security issues and their relationship to the very existence of a country,
states tend to include the self-judging security exception clause in investment treaties."
Under this clause, states have the right of non-compliance with regard to international obli-
gations and may take necessary measures in cases where their security interests are endan-
gered. If such measures conflict with investors’ rights, this will not be considered a breach
of treaty obligations. On the one hand, this clause allows the state to derogate from its inter-
national obligations under certain circumstances, while, on the other hand, the evaluation
of such circumstances is not performed fully objectively from an external point of view, but
primarily from the point of view of the state concerned.” Accordingly, the self-judging

! According to the United Nations Conference on Trade and Development (UNCTAD) database, since 2005, 148
investment agreements have included self-judging security exception clauses, see generally: UNCTAD,
“International Investment Agreements Navigator”, online: UNCTAD <https://investmentpolicy.unctad.org/inter-
national-investment-agreements>.

% Stephan SCHILL and Robyn BRIESE, “If the state Considers”: Self-Judging Clauses in International Dispute
Settlement” (2009) 13 Max Planck Yearbook of United Nations Law Online 61, 68; Saida EL BOUDOUHI,
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security exception clause can be defined as a provision in investment treaties under which a
state has the right to unilaterally declare certain treaty obligations as non-binding if,
according to its subjective determination, respecting the treaty obligations will harm its
essential security interests. Thus, by means of the self-judging clauses, states are conferred
with discretion to prioritize their security interests over international responsibilities.

Before addressing categories of the security exception clause, it is worth articulating
the structure of such clauses. Even though there are slight differences in the formulations
of the security exception clauses in the BITs of various countries, they contain similar
conditions that have to be met. According to some scholars, security exception clauses
generally contain two elements: (1) a permissible objective and (2) a nexus requirement.’
As far as the first element is concerned, a permissible objective is considered the ultimate
goal for the adoption of measures contrary to a state’s treaty obligations. In the security
exception clause, as the title indicates, security interests are considered permissible objec-
tives. Regarding the second element, the nexus requirement mandates that measures
taken by a state must be appropriately related to security interests. This denotes that
there must be a link between the measures taken and the security interests’ objectives.

As to the basis of how these two elements are drafted in relevant treaty provisions,
two main self-judging security exception clauses can be recognized. First, some states,
particularly the United States (US), have bluntly grafted World Trade Organization
(WTO) type exceptions onto their International Investment Agreements (I1As) through
the reproduction of texts from Articles XXI of the General Agreement on Tariffs and
Trade (GATT). Under these GATT-type clauses, the nexus requirement is self-judging
in nature. It signifies that it is the state that determines which measures are necessary:
arbitration tribunals cannot substitute their judgment for that of the state. Such clauses
are characterized as partly self-judging clauses because the assessment of the first
element, i.e. security interests, still lie within the tribunal’s discretion. For instance,
Article 1.5 of the European Union-Japan Economic Partnership Agreement provides
that “[n]othing in this Agreement shall be construed ... as preventing a Party from
taking any action which it considers necessary for the protection of its essential security
interests...”* (emphasis added). As can be seen, the contracting parties identified the self-
judging character for the nexus requirement by stating that a state can take actions “it
considers necessary” to protect its security interests. Therefore, the authority for
determining the necessity of measures would be the state invoking the security excep-
tion clause.

Second, the United States-Korea Free Trade Agreement (KORUS) clauses, which are
fully self-judging, imply that the state determines not only the necessity of measures,
but also what constitutes security interests as well as other elements contained in the
clause. Such clauses can exclusively be found in the US treaty practice. In this regard,
KORUS provides that:

Nothing in this Agreement shall be construed: to preclude a Party from applying
measures that it considers necessary for the fulfillment of its obligations with respect
to the maintenance or restoration of international peace or security or the protec-
tion of its own essential security interests.

“L’intérét général et les régles substantielles de protection des investissements” (2005) 51 Annuaire Francais de
droit international 542, 558-62.

® William W Burke-White and Andreas Von Staden, ‘Investment Protection in Extraordinary Times: The
Interpretation and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties’ (2007)
48 Va. J. Int’l L. 307, 329.

* EU-Japan Economic Partnership Agreement, 17 July 2018 (entered into force 1 February 2019), art. 1.5(b).
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This provision reads together with its footnote, which states:’

For greater certainty, if a Party invokes Article 23.2 in an arbitral proceeding initiated
under Chapter Eleven (Investment) or Chapter Twenty-Two (Institutional Provisions
and Dispute Settlement), the tribunal or panel hearing the matter shall find that the
exception applies.

Similar provisions also appear in the United States-Colombia Trade Promotion
Agreement,® the United States-Peru Trade Promotion Agreement (TPA),” and the
United States-Panama TPA.® By its terms, the footnote appears to extend the scope of a
state’s discretion to all elements of the security exception clause and correspondingly
limit the review of arbitral tribunals.

The self-judging security exception clause in new investment treaties could confront
tribunals with some types of interpretative challenges. First, it is unclear whether
these clauses affect the tribunal’s jurisdiction or standard of review by lowering it from
a substantive analysis to a good faith analysis. Particularly, one may ask whether the foot-
note of a KORUS-type clause would render a dispute over security matters non-justiciable.
Second, in the case of negative response, it is unclear how tribunals should interpret ele-
ments of these clauses and concretize relevant standards of review since the clause limits
the discretion of the tribunal, preferring the subjective determination of the state.

At first glance, it seems that such clauses give states a broad discretion so that they are
able to easily escape from international obligations, but a scrutinized examination reveals
the important role of international tribunals in adopting a proper view on the interpret-
ation of such provisions. This article thus challenges the prevailing view in state practice.
While states are to be given a margin of discretion as to what constitutes a threat to their
security interests and what kind of measures are necessary to protect those interests,
adjudicators are tasked with the job of controlling the exercise of such a discretion. In
this regard, this discretion does not primarily mean that a tribunal has no jurisdiction
over the dispute. Moreover, it ought not to allow states to invoke the self-judging security
exception provision in times of socio-economic emergencies or where there is no rational
link between the challenged measure and the end pursued. The article argues how tribu-
nals should regard these clauses to avoid any abuse of them. To this end, it proposes con-
ceptual and textual legal tools to control states’ discretion in a justified manner.

The article primarily focuses on the consideration of the security exception clause in
investment arbitrations, but also considers the extent to which the approach taken by
other international tribunals on this issue may be helpful in resolving the issues faced
within international investment law. In fact, arbitral tribunals can be duly conceived as
creatures of public international law and, as Crawford highlights, “[i]Jnvestment law ...
is about the way in which we bring the state under some measure of control, which is
the main aspiration of general international law”.” Accordingly, we believe that arbitral
tribunals can consider the system of international law and especially the available body
of WTO law to specify the appropriate standard of review. There are several reasons to
support this assertion. First, “international investment law and WTO law belong to the

° United States-South Korea, Free Trade Agreement 2007 Art. 23.2.

© United States-Colombia Trade Promotion Agreement, 22 November 2006 (entered into force 15 May 2012), art.
22.2.

7 United States-Peru Trade Promotion Agreement, 12 April 2006 U.S.-Peru TP Art. 22.2.

8 United States-Panama Trade Promotion Agreement, 28 June 2007 U.S.-Panama TPA Art. 21.2.

? James Crawford, ‘International Protection of Foreign Direct Investments: Between Clinical Isolation and
Systematic Integration’, in Rainer Hofmann and Christian J Tams, eds., International Investment Law and General
International Law (Berlin, Germany: Nomos Verlagsgesellschaft mbH & Co KG, 2011) 22.
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same branch of international law, namely international economic law”."® Second, the
nature of the issues facing both systems is similar. Investment arbitration tribunals as
well as WTO panels and their appellate body often assess states’ actions that were adopted
in support of their essential interests against a set of obligations of a purely economic
character. Third, WTO jurisprudence on the standard of review applicable to the same
provisions is well established."" Finally, and most importantly, states incorporate the
text of Article XXI of the GATT into their investment treaties, particularly as regards
WTO-type clauses. WTO case law on the interpretation and application of the security
exception in Article XXI of the GATT is arguably relevant to the interpretation of such
exceptions within IIAs.'* Where an IIA reproduces the WTO equivalents verbatim, WTO
case law could conceivably be relevant in determining the “ordinary meaning” of
terms within the WTO security exceptions pursuant to Article 31(1) of the Vienna
Convention on the Law of Treaties (VCLT). WTO case law might also be regarded as rele-
vant to the interpretation of security exceptions in IlAs, either as a subsidiary means of
identifying the relevant rules of international law applicable between the IIA parties pur-
suant to Article 31(3)(c) of the VCLT and Article 38(1)(d) of the International Court of
Justice (IC]) Statute, or as a supplementary means of interpretation pursuant to Article
32 of the VCLT." On this basis, in this article we consider it both necessary and appropri-
ate to examine not only investment jurisprudence but also decisions of the IC] and WTO
dispute settlement bodies.

The remainder of this article is structured as follows: initially, it attempts to articulate
how tribunals determine the self-judging character of a treaty provision. It then demon-
strates the legal effect of such a clause on the tribunal’s jurisdiction or standard of review
in the merits phase. Finally, by clarifying elements of the clause, the article concludes by
proposing proper interpretations applicable to each of these elements.

I. Determining the Self-Judging Character

To identify the self-judging nature of a treaty clause it is necessary to consider the rules of
treaty interpretation in Articles 31 and 32 of the VCLT. In investment arbitration proceed-
ings and treaty practice, two ways of introducing the self-judging element can be identi-
fied. First, states may employ explicit wording such as “it considers necessary” or “it
determines necessary” to indicate its self-judging nature. Second, as an implicit way,
the US practice was invoked by Argentina to establish such a character for Article XI of

the US-Argentina BIT.

A. Explicit Self-Judging Clause

First, according to paragraph 1 of Article 31, each treaty shall be interpreted in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose. Considering this rule, in investment treaties as well as
in other international treaties, states emphasize the self-judging character by employing

% valentina Vadi and Lukasz Gruszczynski, ‘Standards of Review in International Investment Law and
Arbitration: Multilevel Governance and the Commonweal’ (2013) 16 Journal of International Economic Law
613, 617.

™ Ibid.

> Andrew D Mitchell, James Munro and Tania Voon, ‘Importing WTO General Exceptions into International
Investment Agreements: Proportionality, Myths and Risks’, in Lisa E. Sachs, Lise J. Johnson, and Jesse
Coleman, eds., Yearbook of International Investment Law and Policy 2017 (Oxford, UK: Oxford University Press,
2019) 341.

3 Ibid.
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the explicit wording “the state considers necessary”."* Accordingly, in US investment
treaties before 1992, the words “measures necessary for” were frequently used,” but
the US changed this practice from 1992 onwards after the ICJ in the Nicaragua case
held that such a clause was non-self-judging.'® For the first time, in the protocol to the
BIT with Russia, the parties explicitly recognized the security exception clause as a self-
judging provision."” However, the phrase “the state considers necessary” was first used in
the original text of the BIT with Mozambique'® and, from this date on, this formulation is
taken to express the self-judging nature of security exception clause in most US BITs."
Finally, in the 2004 and 2012 US Model BITs, the phrase “the state considers necessary”
has been included.”

In other investment treaties, especially those of the European Union (EU), Japan, the
UK, and Iran, the contracting parties have also chosen this formulation to express their
intention to establish a self-judging character for the security exception clause.”*

This practice is not only observed in investment treaties, but also in other areas of
international law. In this regard, in the field of trade, Article XXI of the GATT, using iden-
tical wording, empowers members to take measures which they consider necessary for
their essential security interests.”” Similarly, Article 2 of the Mutual Assistance in
Criminal Matters between France and Djibouti sets out that “[the request] may be

' In some treaties, particularly in the paragraph related to the non-disclosure of information, the phrase “it
determines to” has been used to express the self-judging character. See for example, the 2012 US Model BIT, art. 18;
Canada Model BIT 2004, art. 10; Treaty Between the United States of America and the Oriental Republic of Uruguay
Concerning the Encouragement and Reciprocal Protection of Investment, 4 November 2005 (entered into force 31
October 2006), art. 18.

13 1987 US Model BIT; Treaty Between United States of America and the Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investment, 14 November 1991 (entered into force 20 October 1994) [US-Argentina
BIT].

16 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of America), Judgment, 27
June 1986, [1986] 1.CJ. Rep. 14 at 116, para 222.

7 Treaty Between the United States of America and the Russian Federation Concerning the Encouragement and
Reciprocal Protection of Investment, 17 June 1992 (not in force), Protocol para 8.

'® Treaty Between the Government of the United States of America and the Government of Mozambique
Concerning the Encouragement and Reciprocal Protection of Investment, 1 December 1998 (entered into force
3 March 2005), art. 14.

" In this regard, the following treaties contain an explicit self-judging security exception clause: Treaty
Between the Government of the United States of America and the Government of the Republic of El Salvador
Concerning the Encouragement and Reciprocal Protection of Investment, 10 March 1999 (not in force), art. 14;
Treaty Between the Government of the United States of America and the Government of the State of Bahrain
Concerning the Encouragement and Reciprocal Protection of Investment, 29 September 1999 (entered into
force 30 May 2001), art. 14; Agreement Between the United States of America and the Hashemite Kingdom of Jordan
on the Establishment of A Free-Trade Area, 24 October 2000 (entered into force 17 December 2001), art. 12.

%% 2004 U.S. Model BIT 2004 Art. 18; 2012 U.S. Model BIT Art. 18.

! EU-Japan Economic Partnership Agreement, 17 July 2018 (entered into force 1 February 2019), art. 1.5;
EU-Singapore Investment Protection Agreement, 19 October 2018 (entered into force 21 November 2019), art. 4.5;
EU-Viet Nam Investment Protection Agreement, 30 June 2019 (not in force), art. 4.8; Agreement Among the
Government of Japan, the Government of the Republic Of Korea and the Government of the People’s Republic Of China
for the Promotion, Facilitation and Protection of Investment, 13 May 2012 (entered into force 17 May 2014), art. 18;
Agreement between the Kingdom of Morocco and Japan for the Promotion and Protection of Investment, 8 January 2020
(not in force), art. 21; Bilateral Agreement for the Promotion and Protection of Investments between the Government of
the United Kingdom of Great Britain and Northern Ireland and Republic of Colombia, 17 March 2010 (entered into
force 10 October 2014), art. 4; Agreement between Japan and the Islamic Republic of Iran on Reciprocal Promotion
and Protection of Investment, 5 February 2016 (entered into force 26 April 2017), art. 13; Agreement between
the Slovak Republic and the Islamic Republic of Iran for the Promotion and Reciprocal Protection of
Investments, 19 January 2016 (entered into force 30 August 2017), art. 12.

2 General Agreement on Tariffs and Trade, 30 October 1947, 61 Stat. A-II, 55 U.N.T.S. 194 at art. XXL.
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refused ... if the requested State considers that the execution of the request is likely to
prejudice its sovereignty, its security, its order public or other of its essential interests”.”’
Besides, Article 346 of the Treaty on the Functioning of the Furopean Union (TFEU) 1957
provides that “any Member State may take such measures as it considers necessary for
the protection of its essential interests”.*

In the Nicaragua case, the ICJ also upheld the importance of the wording used in the
treaty to identify the self-judging nature of the particular clause. The US-Nicaragua
Friendship, Commerce, and Navigation (FCN) treaty included a provision that the parties
to the treaty could take the necessary measures for their security interests, which the US
invoked to contest the Court’s jurisdiction in dealing with security issues. In that case, the
ICJ, by emphasizing the terms used in this article and considering the lack of the phrase

“the state considers necessary”, ruled that:*

This provision of GATT (Article XXI) ... stipulates that the Agreement is not to be con-
strued to prevent any contracting party from taking any action which it ‘considers
necessary’ for the protection of its essential security interests, in such fields as
nuclear fission, arms, etc. The 1956 treaty, on the contrary, speaks simply of ‘neces-
sary measures’, not of those considered by a party to be.

It can be concluded that, in this judgment, one of the ways to identify a self-judging char-
acter is the explicitness of the terms of the treaty. In a similar vein, the Court acknowl-
edged its view in the Mutual Assistance case by stating that the terms of Article 2 provide a
state, to which a request for assistance has been made, with a very considerable
discretion.”®

As regards fully self-judging clauses, the US typically uses a particular footnote to indi-
cate that all elements of the security exception clause have a self-judging character. For
instance, the footnote of the KORUS treaty clarifies that “[f]or greater certainty, if a Party
invokes Article 23.2 in an arbitral proceeding ... the tribunal or panel hearing the matter
shall find that the exception applies”. This footnote confirms the intention of parties to
limit the arbitral review concerning all elements of the provision.

Investment arbitration tribunals in disputes related to the financial crisis of Argentina,
referring to the Nicaragua judgment, considered the express wording as the decisive elem-
ent to identify a self-judging clause. Article 11 of the Treaty provided that the parties can
take the necessary measures to protect their security interests and public order.”” The
CMS tribunal, in taking Article XXI of the GATT as an eloquent example, stated that
“when states intend to create for themselves a right to determine unilaterally the legit-
imacy of extraordinary measures importing non-compliance with obligations assumed in

a treaty, they do so expressly”.”® Similarly, in the Enron and Sempra cases, the arbitral

% Convention on Mutual Assistance in Criminal Matters Between the Republic of France and the Djibouti Republic, 27
September 1986 (entered into force 1 August 1992), art. 2.

% Treaty on the Functioning of the European Union, 13 December 2007 (entered into force 01 December 2009), art. 346.

% Military and Paramilitary Activities in and Against Nicaragua (n 16) para 222.

%6 Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment, 4 June
2008, [2008] 1.C.J. Rep. 177 at 229, para 145; Alain Pellet, “La jurisprudence de la Cour Internationale de Justice
dans les sentences CIRDI” [2014] Journal du Droit international 5.

? See US-Argentina BIT, supra note 15 at art. 11 (“This Treaty shall not preclude the application by either Party
of measures necessary for the maintenance of public order, the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or security, or the Protection of its own essential security
interests”).

28 CMS Gas Transmission Company v. The Republic of Argentina, Award, 12 May 2005, ICSID Case No. ARB/01/8 at
para 370 [CMS v. Argentina].
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tribunals remarked that truly exceptional and extraordinary clauses, such as a self-
judging provision, normally must be expressly drafted in the treaty so as to reflect the
intent of the parties.”” In the Deutsche Telekom case, the arbitral tribunal, in interpreting
a similar clause found in the India-Germany BIT, stressed the absence of the phrase “the
state considers necessary” in the treaty and concluded that “clear indications of the treaty
would be required in order to infer that a provision is self-judging”.*®

From a general point of view, the requirement of unequivocal wording indicating the
intention to recognize a self-judging character for a treaty clause emanates from a textual
treaty interpretation approach.’* The approach advocates that the determination of a
treaty clause’s meaning must follow from the text and the actual words used by the par-
ties. Article 31(1) of the VCLT endorses a textual approach, which gives prevalence to the
treaty text over “the external will” of the parties.’” States are assumed to know what they
are employing in their treaty and to be capable of expressing their intentions in clear
terms.”> Moreover, as a treaty elucidates the common will of the contracting parties,
its meaning cannot be explored in unilateral determinations by only one of the parties.**
As the tribunal stated in the Mobil case:’

... the wording of the treaty is deemed to express the intention common to the
Parties, and what the Parties effectively agreed to, even though a Party may have
wished something else on one or another point. This means that, unless the contrary
is specified, they are not self-judging.

B. Implicit Self-Judging Clause: Revisiting the Argentine Cases

In the Argentine cases it was alleged that another way to establish a self-judging character
for a treaty clause is to consider the subsequent practice and actions of the state in ques-
tion, in accordance with paragraph 3 of Articles 31 and Article 32 of the VCLT. In fact, the
question to be addressed was to whether the incorporation of the phrase “it considers
necessary” in newer US treaties and other treaty documents should have a bearing on
the interpretation of previous agreements such as the US-Argentina BIT of 1991.

The application of this method, especially in the case of US practice, has been contro-
versial in arbitrations and doctrine. The US, in FCN treaties and its BIT models of 1984,
1987, 1992, and 1994, used the phrase “necessary measures for” in its security exception
provisions which, based on the previous discussion, is not self-judging. However, in the
Nicaragua case, the US argued before the ICJ that the security exception clause contained
in the FCN treaty between the two countries, despite not being specified, was of a self-
judging nature.’® As previously noted, the Court rejected this argument. That was why,

29 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, Award, 22 May 2007, ICSID Case No. ARB/01/3
at para 335 [Enron v. Argentinal; Sempra Enerqgy International v. The Argentine Republic, Award, 28 September 2007,
ICSID ARB/02/16 at para 383 [Sempra v. Argentina).

3 Deutsche Telekom AG v. India, Interim Award, 13 December 2017, PCA Case No. 2014-10 at para 231.

31 Sebastian M. BLANCO and Alexander PEHL, National Security Exceptions in International Trade and Ivestment
Agreements: Justiciability and Standards of Review (Cham: Springer, 2020) 45-6.

32 Oliver Dérr, ‘Article 31.General Rule of Interpretation’, in Oliver Dérr and Kirsten Schmalenbach, eds.,
Vienna Convention on the Law of Treaties (Berlin, Germany: Springer, 2018) 579-80.

% Ibid.

3 Sempra v. Argentina, supra note 29 at para 385.

3 Mobil Exploration and Development Inc. Suc. Argentina and Mobil Argentina S.A. v. Argentine Republic, Decision on
Jurisdiction and Liability, 10 April 2013, ICSID Case No. ARB/04/16 at para 1037 [Mobil v. Argentina].

3¢ Kenneth J Vandevelde, ‘Of Politics and Markets: The Shifting Ideology of the BITs’ (1993) 11 Int’l Tax & Bus.
Law. 159, 171.
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two months after that judgment, the State Department spokesman told the Senate Foreign
Relations Committee that the US considered the essential security interests provision as a
self-judging clause.”” The Reagan Administration confirmed this view.*® Also, ever since
the US-Russia BIT, concluded in 1992, the US has explicitly included the phrase “the
state considers necessary” in its treaties and has applied this change to the 2004 and
2012 Model BITs.” Likewise, the US - instead of using the text of the treaty - has stated
in its letters of submittal accompanying US BITs, forwarded to the Senate for ratification,
that the provision at issue was characterized as self-judging.*’

The State Department also issued a formal statement interpreting each of the terms of
the BIT model, which it introduced in 1992. As previously noted, in the 1992 Model BIT,
the US had not yet used clear and explicit terms for recognizing the self-judging nature of
a treaty, but explained in its statement that “[w]e are careful to note, in each negotiation,
the selfjudging nature of the protection of a Party’s essential security interest”.*"

The question concerning US practice is whether these actions should be considered as
the subsequent practice or supplementary means in the interpretation of a treaty provi-
sion, and whether this will change the nature of the treaty clause. Some scholars have
proposed the theory of an implicit selfjudging clause based on US practice.*”
According to this view, in the case of treaties such as the US-Argentina BIT, the US prac-
tice from 1992 onwards implicitly endorses the self-judging character for the security
exception clause.”> Argentina, in the International Centre for Settlement of Investment
Disputes (ICSID) arbitrations, relying on this theory as well as the dissenting opinions
of Judges Huber and Anzilotti, contended that the security exception clause is self-
judging.** In the Wimbledon case, Judges Huber and Anzilotti issued a joint dissent stating
that “[t]he right of a state to adopt the course which it considers best suited to the exi-
gencies of its security and to the maintenance of its integrity, is so essential a right that,
in case of doubt, treaty stipulations cannot be interpreted as limiting it”.**

Contrary to this view, Alvarez argued that nothing in the text and negotiation history
of the treaty implies a self-judging clause, and that the said records are set out in other
circumstances which have nothing to do with this treaty.”® Furthermore, the
US-Argentina BIT was concluded based on the 1987 treaty model and, to interpret it,
one cannot refer to the State Department statement on the 1992 treaty model.”’

*7 Ibid.

*® Ibid,, at 172.

%% 2004 U.S. Model BIT Art. 18; 2012 U.S. Model BIT Art. 18.

“*In the Letter of Submittal of the US-Azerbaijan BIT, it was clarified that “measures to protect a Party’s
essential security interests are self-judging in nature, although each Party would expect the provisions to be
applied by the other in good faith”: “Letter of Submittal of U.S.-Azerbaijan BIT, Department of State”
(8 September 2000) <https://2001-2009.state.gov/documents/organization/43478.pdf>.

! Kenneth J. VANDEVELDE, US International Investment Agreements (Oxford: Oxford University Press, 2009) 203;
Patrick JUILLARD, L’évolution des sources du droit des investissements (The Hague: Martinus Nijhoff, 1994).

42 Burke-White and Von Staden (n 3) 381-6. Professor William Burke-White has served as an expert witness
for the Government of the Argentina in some financial crisis cases.

** Ibid., at 381.

4 Continental Casualty Company v. The Argentine Republic, Award, 5 September 2008, ICSID ARB/03/9 at para 183,
n 272 [Continental Casualty v. Argentina].

5 Case of the S.S. “Wimbledon” (United Kingdom, France, Italy, and Japan v. Germany), Judgment, Dissenting Opinion
by Judge Anzilotti and Judge Huber, 17 August 1923, [1923] P.C.LJ. 35 (ser. A) No. 1 at 37, para 3.

6 Sempra Energy International v. The Argentine Republic, Opinion of José E Alvarez, 12 September 2005, ICSID
ARB/02/16 at 27 [Sempra v. Argentina, Opinion of José E Alvarez]; José ALVAREZ and Kathryn KHAMSI, The
Argentine Crisis and Foreign Investors: A Glimpse into the Heart of the Investment Regime (Oxford: Oxford University
Press, 2009) 36-9.

47 Sempra v. Argentina, Opinion of José E Alvarez, supra note 46 at paras 44-5.
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Vandevelde characterized the US position in the Nicaragua case as a temporary shift in US
policy prompted by the highly-charged atmosphere of the Nicaragua case to defeat juris-
diction in that case.*® He argued that there was no public record that any US BIT partner
ever had been informed that the US regarded the essential security interests exception as
self-judging.”” He concluded that if we seek to give a special meaning to the provisions of
the treaty according to the rules of treaty interpretation, we need conclusive and decisive
proof on the present facts. It is evident that the total public silence on the part of the US
on this issue after 1986 does not constitute the decisive proof needed to establish a spe-
cialized meaning.*

To ascertain whether US actions form subsequent practice within the meaning of para-
graph 3 of Article 31 of the VCLT, it must first be determined whether these unilateral
actions can be considered as subsequent practice and, second, whether they are related
to the US-Argentina BIT. The ICSID tribunals in the Argentine cases responded negatively
to both questions. In this regard, the Mobil tribunal held that “changes occurring else-
where, for instance negotiations concerning other treaties, are irrelevant for establishing
the meaning given to the provision”.”" Similarly, in the El Paso case the tribunal stated
that the US records “did not relate to the interpretation of the 1991 BIT but to the
American attitude in future negotiations with other states”.”> Moreover, as held by the
Sempra tribunal, the view of one state does not make international law,” and in this
regard, the El Paso tribunal clarified that “[ilnternal changes between the organs of one
Contracting State, coupled with the silence of the other State, are not sufficient to pro-
duce an agreed practice of interpretation”.>*

Additionally, the supplementary means of interpretation may be used to establish a
special meaning, or to confirm or invalidate the interpretation obtained by applying
Article 31, or to correct results so obtained if they are ambiguous or obscure. First, by
applying the elements listed in Article 31 of the VCLT and, given the ICJ judgment in
the Nicaragua case, the meaning of the language “measures necessary for” is not ambigu-
ous, or obscure, or wrong, Second, the US records could not be considered as “conclusive
or decisive proof” to establish such a special meaning for the security exception clause as
they were travaux preparatoires, or circumstances surrounding the conclusion of other
treaties, but not with Argentina. On the contrary, the circumstances at the time of con-
cluding the US-Argentina BIT indicate the non-self-judging character of Article XI
because, at that time, the ICJ ruled that such clauses were not self-judging and the parties
being aware of this fact negotiated and concluded the BIT. In this regard, the El Paso tri-
bunal when reviewing this issue found that:>

..o travaux préparatoires ... have been identified—declarations made in connection
with other BITs or the 1992 Model Treaty do not qualify as preparatory work related
to the present Treaty—and the same is true for the circumstances surrounding the
latter’s conclusion.

48 vandevelde (n 36) 172.

* Ibid,, at 173.

*° Ibid., at 174-5.

>1 Mobil v. Argentina, supra note 35 at para 1038.

>2 El Paso Energy International Company v. The Argentine Republic, Award, 31 October 2011, ICSID Case No. ARB/03/
15 at paras 602-3 [El Paso v. Argentinal].

>% Sempra v. Argentina (n 29) para 385. The tribunal added that “not even if this is the interpretation given to
the clause today by the United States would this necessarily mean that such an interpretation governs the
Treaty”.

>4 El Paso v. Argentina, supra note 52 at paras 602-3.

> Ibid., at 609.
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In the Mobil case, the tribunal did not find that the interpretation based on Article 31(1) to
(3) of the VCLT was wrong, obscure, or ambiguous to justify recourse to the supplemen-
tary means.’® Besides, it held that:*’

[n]o preparatory work to the contrary has been identified. Declarations made in con-
nection with other BITs or the 1992 Model Treaty do not qualify as preparatory work
related to the present BIT. Neither have any circumstances surrounding the present
BITs conclusion been shown that would contradict the same conclusion.

Therefore, it can be inferred from these arbitral awards that in the case of the
US-Argentina BIT and similar BITs that the US shift in ideology did not establish subse-
quent practice, and the records are not considered as supplementary means of interpret-
ation. Another issue that arises is that if, for example, the subsequent practice is formed
within the meaning of Article 31, can the relevant clause be considered as self-judging?
The answer to this question will be negative in the case of established investments.”®
In fact, the investor is considered to be a third-party beneficiary in relation to the invest-
ment treaty, and the subsequent practice of the parties in recognizing the nature of self-
judging should not affect the acquired rights of the investor.” As held in the El Paso case,
BITs are about funds invested by foreign nationals, not about direct relationships between
states; therefore, self-judging exceptions such as that allegedly introduced into Article XI
of the Argentina-US BIT by tacit consent would give extremely large powers to the state in
whose territory the investment was made - the reference to good faith is of little help -
and expose investors to large risks.*

Il. Effect on Jurisdiction or on Standard of Review

In this section, we address the question of whether the self-judging security exception
clause will affect the tribunal’s jurisdiction or the standard of review by lowering it
from the level of substantive to good faith analysis. It is argued that such clauses are
excluded from the jurisdiction of the dispute settlement body that adjudicates them.
The most important arguments for this claim fall into three categories. First, as the secur-
ity exception clause is permissive in nature, the obligations set out in the treaty do not
apply where a state establishes that its actions come within the scope of the security
exception clause.”" Therefore, it can be said that the applicability of the clause ought
to be considered as a preliminary question of jurisdiction. The second is based on the
explicit wording used in such a clause and on its self-judging nature. The existence of
the phrase “it considers necessary” or other similar wording suggests that it is the
state that determines its own security interests, and what measures are necessary to pro-
tect those interests. Most importantly, it could be argued that the footnote of the
KORUS-type clause deprives a tribunal of jurisdiction over a dispute, and it operates as
a limitation ratione voluntatis. We will discuss them in the following subsections.

%6 Mobil v. Argentina, supra note 35 at para 1055.

*7 Ibid.

%8 It should be noted that in the case of cross investment based on a BIT, the answer to this question would be
complicated and more controversial.

% Sempra v. Argentina (n 29) para 386; Enron v. Argentine (n 29) para 337.

° El Paso v. Argentina, supra note 52 at para 604.

¢! Caroline Henckels, ‘Permission to Act: The Legal Character of General and Security Exceptions in
International Trade and Investment Law’ (2020) 69 International & Comparative Law Quarterly 561.
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A. Security Exception Clause as a Limitation on the Scope of the Treaty Obligations

Given the terms used in a security exception clause, the clause may be characterized as an
internal limitation on the scope of substantive obligations within a treaty. In other words,
if state measures are covered by this clause, treaty obligations do not apply.®” Accordingly,
it is argued that the tribunal should interpret this clause in an investment treaty as a “jur-
isdictional threshold question that determines the scope of an arbitral tribunal’s compe-
tence”.®® The argument seems to be that a security exception clause limits the jurisdiction
of the tribunal ratione materiae.

The ICJ had to assess the relevance of this argument on four occasions. In these cases,
the exception was contained in an FCN treaty concluded by the US with Nicaragua and
Iran, respectively. The language of the security exception clause in these two
FCN-treaties is identical: “[t]he present Treaty shall not preclude the application of mea-
sures: [...] (d) necessary to fulfil the obligations of a Party for the maintenance or restor-
ation of international peace and security, or necessary to protect its essential security
interests”.**

In all four cases, the US refused to recognize the jurisdiction of the ICJ because of the
existence of this clause.® However, the ICJ held that the invocation of the clause did not
deprive the court of jurisdiction which, instead, is a matter for examination at the merits
phase of the case. The ICJ has rejected the US argument in all four cases and ruled in the
Nicaragua case that “being itself an article of the Treaty, it is covered by the provision in
Article XXIV [dispute settlement provision] that any dispute about the ‘interpretation or
application’ of the Treaty lies within the Court’s jurisdiction”.*® The ICJ clarified its view
in the 0Oil Platforms case and held that Article XX did not restrict its jurisdiction, but con-
fined it to affording the parties a possible defence on the merits to be used should the
occasion arise.”’” In the Alleged Violations of the Treaty of Amity case, the Court stated that:®®

..whether and to what extent those exceptions have lawfully been relied on by the
Respondent in the present case is a matter which is subject to judicial examination
and, hence, forms an integral part of the material scope of the Court’s jurisdiction.

°2 Ibid.

* Wolfgang Alschner and Kun Hui, ‘Missing in Action: General Public Policy Exceptions in Investment Treaties’
375-6.

¢ Military and Paramilitary Activities in and Against Nicaragua (n 16) para 221.

% Ibid., at paras 221-2; Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection
submitted by the United States of America, 16 December 1993, [1993] L.C.J. Rep. at paras 3.36-3.42; Certain
Iranian Assets (Islamic Republic of Iran v. United States of America), Preliminary Objections, Judgment, 13 February
2019, [2019] 1.CJ. Rep. 7 at paras 40-7 [Certain Iranian Assets]; Alleged Violations of the 1955 Treaty of Amity,
Economic Relations, and Consular Rights (Islamic Republic of Iran v. United States of America), Provisional Measures,
Order, 3 October 2018, [2018] 1.C.J. Rep. 623 at paras 34-44 [Alleged Violations of the 1955 Treaty of Amity,
Economic Relations, and Consular Rights].

% Military and Paramilitary Activities in and Against Nicaragua (n 16) para 222. In the other three cases mentioned
above between Iran and the United States over a similar clause with the same formulation, the Court affirmed its
jurisdiction by referring to its previous jurisprudence in the Nicaragua case. See 0il Platforms (Islamic Republic of
Iran v United States of America, Preliminary Objections, Judgment, 12 December 1996, [1996] 1.C.J. Rep. 803 at para
20 [0il Platforms, Preliminary Objections Judgment]; Certain Iranian Assets, supra note 65 at paras 45-7; Alleged
Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights, supra note 65 at para 41; Sophie
LEMAIRE, “L’arbitrage d’investissement et la restructuration de dettes souveraines (de I'expérience Argentine
au cas Grec)” [2014] Revue de l'arbitrage: Bulletin du Comité francais de l'arbitrage 53.

%7 0il Platforms (n 66) para 20.

% The ICJ remarked that the treaty did not contain any article that excluded national security matters from
the Court’s jurisdiction: Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (n 65)
paras 41-2.

https://doi.org/10.1017/52044251322000273 Published online by Cambridge University Press


https://doi.org/10.1017/S2044251322000273

108 Mohammad-Ali Bahmaei and Habib Sabzevari

As can be seen, the ICJ considered the national security exception as a part of the treaty,
which is subject to the dispute settlement clause, and thus has jurisdiction over it.
Moreover, it has made it clear that the security exception clause can be invoked as a
defence in the merit stage. In the Argentine financial crisis cases and two Indian cases
related to the Devas Project, the arbitral tribunals have found themselves competent to
examine such clauses.

B. Effect of the Adjectival Clause: “It Considers Necessary”

The second argument is based on the explicit wording of “it considers necessary”, which
is used in such a clause. States have contended that the existence of the language “it con-
siders necessary”, or other similar wording, suggests that it is the states that determine
their security interests and what measures are necessary to protect those interests.

In this regard, the question of how the Court interprets this adjectival clause was
addressed in the Mutual Assistance case when the ICJ introduced an important clarification
to its jurisprudence with respect to the effect of the language used in self-judging clauses.
In that case, the ICJ was tasked with examining whether France’s denial of the legal assist-
ance requested by Djibouti was in breach of the mutual assistance conventions between
the two countries. Relying on Article 2(c) of the Mutual Assistance Convention, the
French courts denied the request by noting that it was considered to be contrary to
the essential interests of France in that the file contained declassified defense secret docu-
ments, together with information and witness statements in respect of another case in
progress.”” Even though the ICJ accepted that Article 2(c) conferred a wide discretion
on a state to refuse mutual assistance, it held that France’s exercise of that discretion
remained subject to a good faith review, as established in Article 26 of the VCLT.” This
decision shows that the partly self-judging clause only affects the standard of review
applied by the ICJ in the merits phase and that, instead of adopting a narrow standard,
it should simply determine whether the principle of good faith has been respected. As
a result, this clause does not preclude the Court’s jurisdiction.

In GATT/WTO jurisprudence,”’ despite continuing disagreement between members,
panels considered themselves competent to deal with disputes.”” In the dispute between
Ukraine and Russia concerning the interpretation of Article XXI, the panel considered
that “Article XXI(b)(iii) of the GATT 1994 is not totally self-judging” since, in the view
of the panel:”?

the adjectival clause ‘which it considers’ in the chapeau of Article XXI(b) does not
extend to the determination of the circumstances in each subparagraph (objective

%9 Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (n 26) paras 136-8.

7 Ibid., at 145.

! In GATT and WTO dispute settlement practice, some states supported this argument regarding Article XXI
of the GATT as either a jurisdictional bar or as a non-justiciable matter. For a detailed discussion of these cases,
see Michael J Hahn, ‘Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception’ (1990) 12
Mich. J. Int’l L. 558; Roger P Alford, ‘The Self-Judging WTO Security Exception’ [2011] Utah L. Rev. 697; GATT,
Analytical Index: Guide to GATT Law and Practice, vol 1 (6th edn, 1995).

72 The panel’s report to the Contracting Parties, which is not adopted, in the dispute between the United
States and Nicaragua regarding the review and application of Article XXI stated that “if it were accepted that
the interpretation of Article XXI was reserved entirely to the contracting party invoking it, how could the
Contracting Parties ensure that this general exception to all obligations under the General Agreement is not
invoked excessively or for purposes other than those set out in this provision?”: WTO, United States: Trade
Measures Affecting Nicaragua, Report of the Panel (Unadopted) (13 October 1986) GATT Doc L/6053, paras
7.101-7.102.

73 WTO, Russia: Meastires Concerning Traffic in Transit (Report of the Panel, WT/ DS512/ R) [7.101-7.102].
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criteria). Rather, it qualified the first element of the article, namely the necessity of
actions.

In this report, the panel’s jurisdiction was confirmed and, in its subsequent analysis, it
found that the language “it considers necessary” affects the standard of review, which
then only requires a determination on whether the decision was arrived at in good
faith.”” In a recent case, which involved a dispute between Saudi Arabia and Qatar con-
cerning violation of intellectual property rights, Saudi Arabia invoked the security excep-
tion in Article73(b)(iii) of the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement), which is identical to Article XXI of the GATT. The
panel took the same approach and found good faith analysis to be an appropriate standard
of review.”

The jurisprudence of investor-state arbitration tribunals also underlines the view that
a partly self-judging clause does not constitute a bar to the jurisdiction of international
dispute settlement bodies but, rather, affects the standard of review by lowering it
from substantive to good faith analysis. For instance, the tribunals in the Argentine
cases expressed that, even though they had been tasked with assessing Argentina’s mea-
sures under a self-judging clause of the US-Argentina BIT, they would have had the power
to review them for good faith.”®

C. Effect of the KORUS-Type Footnote on Jurisdiction

Given the fact that KORUS-type clauses are fully self-judging in nature, according to which
the tribunal must find that the exception applies, one could argue that such clauses oper-
ate as a limitation on jurisdiction ratione voluntatis. We reject this contention for several
reasons. First, as some scholars have affirmed, “such clauses require the host-State to
‘invoke’ the clause. Such an invocation, like any other exercise of right under a treaty
would have to be in good faith.””” In fact, the footnote stipulates that “if a party invokes
Article ...”, meaning that it does not render the clause an automatic defense and the tri-
bunal does not have to consider the applicability of the article on its own initiative. If a
KORUS-type clause is a jurisdictional threshold matter it is up to the tribunal to raise it to
confirm its own jurisdiction.

Second, the US did not seek to consider such clauses as a jurisdictional limitation. The
US Congressional Research Service, in its study on Dispute Settlement provisions of the
KORUS treaty, remarked that the security exception clause is “self-judging in nature,
although each government would expect the provision to be applied by the other in
good faith”.”® As Vandevelde highlighted, the US itself has, in the past, taken the position
that self-judging reservations are subject to a requirement of good faith and the record

7% Ibid., at para 7.138.

7> WTO, Saudi Arabia: Measures concerning the Protection of Intellectual Property Rights, Report of the Panel, WT/
DS567/8, para 7.283.

76 For instance, in the LG&E case, the tribunal held that “[w]ere the Tribunal to conclude that the provision is
self-judging, Argentina’s determination would be subject to a good faith review anyway, which does not signifi-
cantly differ from the substantive analysis presented here”, see LG&E Energy Corp., LG&E Capital Corp. and LG&E
International Inc. v. Argentine Republic, Decision on Liability, 3 October 2006, ICSID Case ARB/02/1 at para 214.
Sempra v. Argenting, supra note 29 at para 388 [LG&E v. Argentinal; Continental Casualty v. Argentina, supra note 44
at para 182; Enron v. Argentina, supra note 29 at para 339; CC/Devas v. India, Award on Jurisdiction and Merits,
25 July 2016, PCA Case No. 2013-09 at para 219; Deutsche Telekom AG v. India, supra note 30 at para 206.

77 Michael D Nolan and Frédéric G Sourgens, ‘The Limits of Discretion? Self-Judging Emergency Clauses in
International Investment Agreements’ [2011] The Limits of Discretion 25, 44.

78 Jeanne J Grimmett, Dispute Settlement in the US-South Korea Free Trade Agreement (KORUS FTA) (Washington,
USA: Congressional Research Service, 2012) 2.

https://doi.org/10.1017/52044251322000273 Published online by Cambridge University Press


https://doi.org/10.1017/S2044251322000273

110 Mohammad-Ali Bahmaei and Habib Sabzevari

precludes any argument that a self-judging provision cannot be made subject to an obli-
gation of good faith.”® Considering the term “for greater certainty”, it can argue that such
a footnote serves as a clarification of the intention of the parties, not as an additional
element to indicate a new shift in US BIT ideology. It should be noted that the US employs
the same wording to clarifying different treaty provisions in its Free Trade Agreement and
Trans-Pacific Agreement treaties.

Third, based on a United Nations Conference on a Trade and Development (UNCTAD)
study, if the parties sought to exclude judicial review of the invocation of the national
security exception, they should employ explicit wording to that effect.*® Some treaties
have followed such a practice. One good example is the one that UNCTAD mentioned is
the Comprehensive Economic Cooperation Agreement between the Republic of India
and the Republic of Singapore (2005). The Agreement states that “this Article shall be
interpreted in accordance with the understanding of the Parties on non-justiciability secur-
ity exceptions as set out in their exchange of letters, which shall form an integral part of
this Agreement”.®’

F%lz,lrth, in the Norwegian Loans case, Judge Lauterpacht argued in his separate opinion
that:

an instrument in which a party is entitled to determine the existence of its obligation is
not avalid and enforceable legal instrument of which a court of law can take cognizance.
It is not a legal instrument. It is a declaration of a political principle and purpose.

This view, which is also enshrined in the law of obligations of most legal systems, can also
be properly applied to the security exception clause. According to this theory, if a
BIT-party can excuse itself from BIT obligations at will, then it can be argued that the
entire treaty is illusory; that is, the parties in fact have bound themselves to nothing
more than a meaningless requirement that they go through, a charade citing national
security.

Accordingly, it can be argued that a KORUS-type clause does not deprive a tribunal of
jurisdiction over a dispute and that a state’s decision pursuant to a KORUS-type clause is
still subject to good faith. One crucial question is whether the footnote changes the scope
of the good faith analysis. In other words, does it permit an inference that the parties to a
fully self-judging provision may have intended that the footnote excludes such clauses
from the obligation of good faith? The answer is negative for two main reasons. First,
it could be argued that the obligation to perform treaty provisions in good faith, which
stems from the principle of pacta sunt servanda, is a peremptory norm of international
law. As such, the obligation of good faith cannot be modified by the agreement of the par-
ties.®” Second, even if the obligation of good faith is not a peremptory norm, simple logic
dictates that, as a concept implicit in the principle of pacta sunt servanda, the good faith
obligation cannot be disavowed by the agreement of the parties. A treaty that purports to
exempt itself from the obligation of good faith, and hence the principle of pacta sunt ser-
vanda, would represent a logical conundrum because its validity would appear to depend
on the very norm which it purports to abolish.**

7% Vandevelde (n 36) 177.

8 Note UNCTAD, The Protection of National Security in IIAs (Geneva, Switzerland: UNCTAD Series on
International Investment Policies for Development, 2009) 95.

8 India-Singapore, Comprehensive Economic Cooperation Agreement 2005 Art. 6.12.

82 Case of Certain Norwegian Loans (France v. Norway), Preliminary Objections, Judgment, Separate Opinion of
Judge Sir Hersch Lauterpacht, 6 July 1957, [1957] 1.C.J. Rep. 48.

83 vandevelde (n 36) 180.

8 Ibid.
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The conclusion to be drawn from the international decisions is that the self-judging
clause of national security cannot oust the jurisdiction of investment arbitration tribu-
nals, but it does affect the standard of review applied by tribunals in the merits stage.

Ill. Proper Standard of Review: Interpretation Framework of the Elements of the
Self-Judging Security Exception Clause

At first glance, it seems that the self-judging clause of national security provides states
with a kind of carte blanche - that is, a broad discretion to prioritize their domestic inter-
ests over international responsibilities. By identifying and distinguishing the elements of
this clause, however, it will become clear that this carte includes some restrictions that
need to be applied. In this section, we will discuss the appropriate standard of review
for addressing the elements of the self-judging security exception, namely security inter-
ests and the nexus requirement.

A. Permissible Objective: Essential Security Interests

As argued above, all the elements of a KORUS-type clause have a self-judging character. As
such, it is the state that determines what kind of matters are related to its security inter-
ests. However, the footnote does not allow any interest to become an essential security
interest, but requires a good faith basis for such a classification. Concerning the partly
self-judging clause, the first issue to be considered by tribunals is how the essential secur-
ity interests in a standard security exception provision®* are defined and what situations
they encompass. The following analysis will demonstrate that tribunals have recognized a
broad scope for security interests and treated this element in a partly self-judging clause
as identical to that of a KORUS-type clause. This section analyzes how international tri-
bunals have interpreted this element in their jurisprudence, and then explains the
authors’ argument on the factors that tribunals should take into account in the applica-
tion of the relevant standard of review, such as good faith, to avoid the abuse of security
exception clauses by contracting parties.

In the Nicaragua case, the ICJ, when interpreting this element contained in Article 11 of
the FCN treaty, stated that “the concept of essential security interests certainly extends
beyond the concept of an armed attack, and has been subject to very broad interpretations
in the past”.?® In a similar vein, in the 0il Platforms case the Court found that the US con-
sidered the security interests to include “the safety of United States vessels and crew, and
the uninterrupted flow of maritime commerce in the Persian Gulf” and that Iran recog-
nized these as being reasonable security interests.®” It can be inferred from this judgment
that the Court even considered “an uninterrupted flow of maritime commerce” to be
related to the national security of states and has not limited the concept of national secur-
ity to territorial integrity and defense against military invasions.

The approach of the ICJ has also been confirmed in ICSID arbitrations. In the Argentine
cases American investors believed that the economic crisis did not fall within the concept
of “essential security interests”; instead, it only included war, natural disasters, and other

8 By employing the term “standard”, we mean clauses whose interpretation is based solely on the text of the
treaty and whose meaning cannot be determined by other means such as subsequent practice or supplementary
means. Accordingly, I exclude, for example, treaty provisions that may have been imported from a standard tem-
plate but are explicitly negotiated over, since the negotiation process itself may provide important travaux
préparatoires that can inform the meaning of terms employed in treaties.

8 Military and Paramilitary Activities in and Against Nicaragua (n 16) para 224.

87 0il Platforms (Islamic Republic of Iran v. United States), Judgment, 6 November 2003, [2003] I.CJ. Rep. 161 at
para 73.
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issues that endangered the existence of the state.*® In contrast, Argentina argued that the
concept should be interpreted broadly to include situations such as economic crises.* The
arbitral tribunals dealing with these cases adopted Argentina’s arguments, stating that a
state of emergency could be of an economic nature.”® In the Continental award, the tribunal,
relying on the gravity of the crisis and its consequences on the country, concluded that:**

it is well known that the concept of international security of states in the Post World
War 1I international order was intended to cover not only political and military
security but also the economic security of states and of their population.

The LG&E tribunal argued that “when a state’s economic foundation [is] under siege, the
severity of the problem could equal that of any military invasion”.””

In the Deutsche Telekom and CC/Devas disputes, which were raised after the Argentine
cases, India, as the respondent in both cases, argued that its determinations on matters
of national security were owed substantial deference and that international tribunals
should not pre-empt national security determinations made by national authorities, as
the latter were uniquely positioned to determine what constituted a state’s essential
security interests.”” The tribunals in both cases agreed that the government should be
given a degree of discretion in defining its own security interests.”® In the CC/Devas
case, the tribunal asserted that national security is tied to the existential core of a
state and that it could not rule on national security issues.”> In the Deutsche Telekom
award, the arbitral tribunal clarified the limits of the state’s discretion to determine its
security interests, but did not find this deference unlimited.”® By referring to the case
law of the European Court of Human Rights (ECtHR), the tribunal held that even though
national security had a broad scope, this notion could not be extended well beyond its
natural meaning.”” The ECtHR, in its interpretation of national security and whether
drug trafficking could endanger national security, explained that:*®

It is true that the notion of ‘national security’ is not capable of being comprehen-
sively defined. It may, indeed, be a very wide one, with a large margin of appreciation
left to the executive to determine what is in the interests of that security. However,
that does not mean that its limits may be stretched beyond its natural meaning.

In WTO law, two recent panels have acknowledged that it is within the state’s discretion to define
what a security interest is, although such a discretion is still subject to a good faith review.” In

8 CMS v. Argentina, supra note 28 at para 340; Continental Casualty v. Argentina, supra note 44 at para 170; Sempra
v. Argentina, supra note 29 at para 372.

89 CMS v. Argentina, supra note 28 at paras 349, 352; Continental Casualty v. Argentina, supra note 44 at para 172.

0 El Paso v. Argentine (n 54) para 611.

! Continental Casualty v. Argentine (n 44) para 175.

2 LG&E v. Argentine (n 76) para 238. Moreover, the CMS tribunal, by interpreting the text of the treaty, showed
that there was nothing in the object and purpose of the treaty that could exclude economic crisis form the scope
of the article in question: CMS v. Argentina, supra note 28 at para 359.

 Deutsche Telekom AG v India (n 30) para 234; CC/Devas v. India (n 76) para 221.

4 CC/Devas v. India (n 76) para 244; Deutsche Telekom AG v India (n 30) para 235.

% CC/Devas v. India (n 76) para 245.

% Deutsche Telekom AG v India (n 30) para 235.

*7 Ibid., at 235-6.

*% Ibid,, at 235.

%7 Hannes L. SCHLOEMANN and Stefan OHLHOFF, ““Constitutionalization’ and Dispute Settlement in the WTO:
National Security as an Issue of Competence” (1999) 93 American Journal of International Law 424, 444, 448; For a
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Russia-Traffic in Transit, the panel defined essential security interests as “[i]nterests related to
quintessential functions of the state, namely the protection of its territory and its population
from external threats and the maintenance of law and public order internally”.'® The panel
affirmed that the determination of security interests depends on the perceptions of the state con-
cerned, and that these interests can be expected to vary with changing circumstances.'
However, the panel added that:'*

This does not mean that a Member is free to elevate any concern to that of an ‘essen-
tial security interest’. Rather, the right of a Member to designate particular concerns
as ‘essential security interests’ is limited by its obligation to interpret and apply
Article XXI(b)(iii) of the GATT 1994 in good faith. The Panel recalled that the obliga-
tion of good faith is a general principle of law and a principle of general international
law which underlies all treaties, as codified in Article 31(1) and Article 26 of the
Vienna Convention.

In Saudi Arabia - Intellectual Property Rights, the panel made further clarifications to the
application of this standard of review. By referring to the requirement of good faith, it
considered that

[t]he requirement that an invoking Member articulates its essential security interests
sufficiently to enable an assessment of whether the challenged measures are related
to those interests is not a particularly onerous one, and is appropriately subject to
limited review by a panel.'®’

Thus, it can be seen that recent practice of WTO panels and investment tribunals have
endorsed “a minimal satisfactory standard” and recognized that a degree of discretion
is left to the state to determine “essential security interests”.

In the following discussion, we address the question of how to apply a good faith test in
such a way as to avoid abuse. To determine what situations the term “security interests”
encompasses, it is not logical to recognize a general, universal approach that should be
applied to all treaties in all circumstances. What it requires, though, is that in each
case the arbitral tribunal must consider all the circumstances and conditions on a
treaty-by-treaty basis and adopt the appropriate standard of review by applying the
rules of treaty interpretation. In other words, standards of review need to emerge
endogenously out of the interpretation of concrete legal texts and not be imposed
from the outside.™ As such, this section is confined to analysis of US treaty practice
with respect to the definition of “security interests”. Meanwhile, in light of this, some
conclusions can be reached on GATT-type clauses.

The approach advocated in this article privileges a textual interpretive framework in
order to determine “security interests”. This approach seeks to ascertain how words
are ordinarily used in international economic law. Particularly relevant in our analysis

investissements internationaux et droits de ’homme’, Unité et diversité du droit international/Unity and Diversity of
International Law (Leiden: Brill Nijhoff, 2014).

100 WTO, Russia: Measures Concerning Traffic in Transit (n 73) para 7.130.

191 Tbid., at 7.131.

192 Ibid., at 7.132.

193 WT0, Saudi Arabia: Measures concerning the Protection of Intellectual Property Rights (n 75) para 7.281.
Andreas Von Staden, ‘Deference or No Deference, That Is the Question: Legitimacy and Standards of Review
in Investor-state Arbitration - Investment Treaty News’ (22 December 2020) <https://www.iisd.org/itn/en/2012/07/
19/deference-or-no-deference-that-is-the-question-legitimacy-and-standards-of-review-in-investor-state-arbitration/>
accessed 22 December 2020.
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are other international treaties concluded by the contracting parties in the field of invest-
ment.'® On this basis, one could suggest that treaty terms are interpreted according to
the meaning they possess “in the light of current linguistic usage, at the time when
the treaty was originally concluded”.'® But actual linguistic usage may not always be
decisive and conclusive. As Dawidowicz rightly puts it, “account must sometimes be
taken of those instances in which the meaning of a term has evolved over time”."”’
International tribunals have also affirmed that treaty terms are not static, but, by defin-
ition, are evolutionary.'®® According to such an approach, this part tries to investigate the
ordinary meaning of security interests found in the security exception clause of the US
Model BIT by scrutinizing the usage and historical origin of this objective.

Early US FCN treaties that included a security exception clause addressed national
interests in war situations. For instance, the US-Austria FCN Treaty in 1931, provided
that, “in the event either High Contracting Party shall be engaged in war, it may enforce
such import or export restrictions as may be required by the national interest”.'®® Such
clauses with identical terms started to appear as regular provisions of US FCN treaties
in the aftermath of the Second World War. These treaties expanded the realm of security
interests, but at the same time these interests were related to political and military emer-
gencies. In this regard, one good example is the US-Iran FCN treaty stating that:''®

The present Treaty shall not preclude the application of measures: (a) regulating the
importation or exportation of gold or silver; (b) relating to fissionable materials, the
radio-active by-products thereof, or the sources thereof; (c) regulating the produc-
tion of or traffic in arms, ammunition and implements of war, or traffic in other
materials carried on directly or indirectly for the purpose of supplying a military
establishment; and (d) necessary to fulfill the obligations of a High Contracting
Party for the maintenance or restoration of international peace and security, or
necessary to protect its essential security interests.

As can be inferred, security interests must be interpreted in light of these subparagraphs.
Clearly, these subparagraphs are related to political and military conflicts and do not
include other aspects of security, especially economic or environmental crises. The secur-
ity clause was also adapted as part of the original GATT agreement signed in 1947. During
the drafting process of Article XXI, the preparatory delegates, in which the US played a
major role, acknowledged that the exception gave latitude for “security as opposed to
commercial purposes”.''! Moreover, some scholars who analyzed this article opined

that it:'*?

195 william J Moon, ‘Essential Security Interests in International Investment Agreements’ (2012) 15 Journal of

International Economic Law 481, 493.

106 Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of Justice, 1951-54: General
Principles and Sources of Law’ (1953) 30 Brit. YB Int’l L. 1, 212, 225-7.

197 Martin Dawidowicz, ‘The Effect of the Passage of Time on the Interpretation of Treaties: Some Reflections
on Costa Rica v. Nicaragua’ (2011) 24 LJIL 201, 206.

198 WTO, United States: Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, WT/DS58/
AB/R, para 130.

199 Treaty of Friendship, Commerce and Consular Rights Between the United States and Austria, 19 June 1928 (entered
into force 27 May 1931), art. VIL

1% Treaty of Amity, Economic Relations, and Consular Rights Between The United States of America and Iran, 15 August
1955 (entered into force 16 June 1957), art. XX.

"™ Summary Record of the 33rd Meeting of Commission A, Economic and Social Council, “UN Doc. E/PC/T/A/SR/
33”, 33rd Meeting.
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address[es] the immediate political-military conditions that a state deems important
for its position in the world ... [and thus it] would be wrong to read article XXI as
coping with dire socioeconomic consequences ensuing from the operation of the
GATT principles and policies.

This understanding of the security exception provision is grounded in the widely shared
concern over the abuse of Article XXI of the GATT.

In a similar vein, it is worth noting that the US explained the meaning of security
interests in some BIT letters of submittal to the Senate. In this respect, in its letter of sub-
mittal for the Lithuania BIT to the Senate, it provided that “[m]easures permitted by the
provision the protection of a Party’s essential security interests would include
security-related actions taken in time of war of national emergency”.'”” An identical
explanation on “security interests” also appears in the US-Ukraine BIT."** As Moon high-
lights, while this definition does not control the interpretation of other treaties, it does
illuminate certain linguistic expectations attached to “essential security”.'"

While the ICJ in the Nicaragua case stated that “the concept of essential security inter-
ests certainly extends beyond the concept of an armed attack”,''® that is far from constru-
ing the language of essential security to include economic necessities.""” Notwithstanding
this, the Court in 0Oil platforms did refer to the uninterrupted flow of maritime commerce
as being a reasonable security interest of the US. However, it should be aware that such
commercial interests were only considered relevant because armed attacks were at play.
As Moon put it:

the broad interpretation of ‘security interests’ in the Argentine cases is likely driven
by a consequentialist approach to treaty interpretation. It blurs the boundaries
between legal doctrines and runs counter to the canonical rule of the VCLT to
give effect to each provision in a treaty."'® A consequentialist approach to treaty
interpretation also produces serious negative externalities, in the form of discour-
aging foreign investors’ interpretations."*’

Based on this background, it could be said that, from the US’s view, the ordinary meaning
of “security interests” includes political and military emergencies. This conclusion is con-
firmed by considering the historical origin of the “security exception clause” in FCN treat-
ies, and the manner in which the US has used these interests in other international
instruments. But it should be kept in mind that, in the practice of international tribunals,
much more emphasis is placed on the nexus requirement; that is, the necessity of the
measure, with a very wide measure of discretion given to states to determine whether
or not a matter relates to national security. That is because these interests are related
to the sovereignty and existential core of the state, and it is exceedingly rare for an ad
hoc tribunal to find that a particular interest considered by a state to be a security inter-
est may not actually be recognized as such. Such a process of reasoning is found in recent
jurisprudence of WTO panels and investment tribunals. For instance, the Panel in Saudi

3 “Letter of Submittal of U.S.-Lithuania BIT, Department of state” (5 September 2000) 13 <http://www.sice.
oas.org/Investment/BITSbyCountry/BITs/US_Lithuania_e.asp>.

1™ Treaty Between the United States of America and Ukraine Concerning the Encouragement and Reciprocal Protection of
Investment, 4 March 1994 (entered into force 16 November 1996), art. IX.

> Moon (n 105) 497.

116 Military and Paramilitary Activities in and Against Nicaragua, supra note 16 at para 224.

17 Moon (n 105) 499.

18 1bid., 501.

19 Ibid,
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Arabia - Intellectual Property Rights explained the reason for applying such a limited review
as follows:'*°

This analytical step serves primarily to provide a benchmark ... and enables an
assessment by the Panel of whether either of the challenged measures found to be
inconsistent with the TRIPS Agreement is plausibly connected to the protection of
those essential security interests.

Such unjustified reasoning should be avoided or at least complemented by giving import-
ance to the ordinary meaning of “security interests” as argued above. Under a good faith
test applicable to the permissible objective, states are to be given a margin of discretion as
to what constitutes a threat to their own national security, though this discretion ought
not to allow states to invoke essential security interests in times of socio-economic emer-
gencies. In fact, states do not have an unlimited power to elevate any concern to that of an
“essential security interest” and to utilize the security exceptions as permanent loopholes
to evade treaty obligations. In doing so, tribunals could take the historical origin and state
practice of interpreting “security interests” into account based on a textual approach to
determine whether a state acted in good faith to raise a particular interest as a security
matter.

C. Nexus Requirement: Necessity

Another controversial element of security exception clauses is the nexus requirement, or
the necessity of state measures to protect essential security interests. Under this element,
there must be a link between the measures adopted by a state and its security interests. As
argued above, the adjectival clause “it considers necessary” qualifies this element and it is
up to the state’s discretion to determine which measures are necessary; consequently,
arbitral tribunals are not empowered to substantially review the measures. However,
this does not mean that the state is exempted from adjudicatory oversight of regulatory
measures. In jurisprudence of different legal regimes of international law as well as doc-
trine, it is generally accepted that the standard of review for examining this element is
the good faith standard based on Article 26 of the VCLT. That is to say that the tribunal
will analyze whether the state acted in good faith when adopting measures to tackle its
perceived security threats. The principle of good faith as one of the most important and
fundamental principles of international law has no clear and unambiguous definition,
which is why Bin Cheng has acknowledged that “what exactly this principle implies is per-
haps difficult to define ... [it] eludes a priori definition”.'*" Other scholars have stated that
this principle can be illustrated but not defined.'”’As international tribunals have not
adopted a workable approach for applying it, they will have to develop their own
approaches to decide whether the good faith requirement has been met.'”> So, we, like
Kolb, believe that good faith as a legal concept is not a univocal or univalent concept.
It is a multiple concept with different functions depending on the context.'*

In consideration of this introduction, it is clear that the principle of good faith is a gen-
eral concept and, therefore, it is necessary to identify a practical standard for applying the

120 WTO, Saudi Arabia: Measures concerning the Protection of Intellectual Property Rights, supra note 76 at para 7.281.

21 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals, vol 2 (Cambridge, UK:
Cambridge University Press, 2006) 105.

122 .

Ibid.

123 Burke-White and Von Staden (n 3) 378-9.

124 Robert KOLB, La bonne foi en droit international public: Contribution & I'étude des principes généraux de droit
(Genéve: Presses universitaires de France, 2000) para 68, second part.
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principle to specific situations. In this matter, the question that arises here is which
approach can operationalize the good faith review in international investment law.
Some tribunals and commentators have suggested divergent approaches in the applica-
tion of good faith as a standard of review.

I. International Jurisprudence

In the Mutual Assistance case, the ICJ has addressed the good faith obligation in the appli-
cation of a self-judging clause. In order to establish a good faith test, the Court ruled that
France must show that the reasons for refusing the request and execution of the letter
rogatory fell within those mentioned in Article 2 of the Convention.'* The Court found
that one of the reasons for the French judge to refuse the request was the presence of
declassified secret defence documents related to the security interests of the country,
which are covered by Article 2. The ICJ concluded that France had relied on Article 2
in good faith.'*°

As scholars have observed, the IC] “interpreted good faith to permit only a very limited
review”"?’ that “resembles a touch and feel type test”**® as the Court did not consider the
factual situation of the case for its analysis but merely relied on the letter rogatory to find
a security reason for the refusal. Therefore, the criteria for concretizing good faith stand-
ard remained unanswered in the court’s judgment. However, Judge Keith, in his separate
declaration, provided further clarifications for applying good faith. He noted that the
principles of abuse of right and détournement de pouvoir were relevant in the exercise of
a state’s discretion. In his opinion, those principles required the state agency in question
to exercise power for the purposes for which it was conferred, without regard to improper
purposes or irrelevant factors.'” He argued that in the words of the ICJ in the
Gabcikovo-Nagymaros case, the good faith obligation reflected in Article 26 of the VCLT
“obliges the Parties [to a treaty] to apply it in a reasonable way and in such a manner
that its purpose can be realized”."*

Two recent WTO panels tasked with the interpretation of security exception clauses
have provided an appropriate approach for investment tribunals. In Russia-Traffic in
Transit, the panel’s report considered that the good faith obligation has to be concretized
by employing a minimum requirement of plausibility. The panel stated that “this obliga-
tion is crystallized in demanding that the measures at issue meet a minimum requirement
of plausibility in relation to the proffered essential security interests, i.e. that they are not
implausible as measures protective of these interests”."”’ The panel had to engage in
determining whether the measures were so remote from, or unrelated to, the 2014 emer-
gency."”” Therefore, in the panel’s view, if there is no meaningful and pertinent relation-
ship between the measures and the end, the state does not meet the good faith
requirement and the element of necessity.

By applying this standard of review, the panel explained that, in 2014, when there was an
emergency in Russia’s relations with Ukraine that affected the security of the Ukraine-Russia
border, the UN General Assembly recognized that this involved armed conflict."*’ It concluded

125 Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (n 26) para 145.

126 Ibid., at 147-8, 202.

127 5chill and Briese (n 2) 116.

128 Ibid., at 118.

2% Declaration (Separate Opinion) of Judge Keith, Case Concerning Certain Questions of Mutual Assistance in Criminal
Matters ((Djibouti v France), Judgment, ICJ Reports) 279.

130 Ibid.

L WTO, Russia: Measures Concerning Traffic in Transit (n 73) para 7.138.

3% Ibid., at 7.139.

13 bid., at 7.144.
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that the transit restrictions taken by Russia in 2014, were correlated responses required to
address an emergency situation."”** In Saudi Arabia-Intellectual Property Rights, the panel that
determined whether the Saudi Arabia measures were in connection with the security interests
of the country employed more precise legal terms to elucidate the good faith test and “the min-
imum requirement of plausibility”. It stated that this standard means there must be a logical
and rational link between the measures and security interests."* In this regard, the panel
found that, given that there was a situation of heightened tension or crises between the parties,
and that Saudi Arabia imposed a travel ban on and an expulsion order for all Qatari nationals to
protect its security interests (to protect the state from the threats of terrorism and extrem-
ism), there was a plausible link between these interests and the measures preventing
“beIN” from obtaining Saudi legal counsel to enforce its intellectual property rights through
civil enforcement procedures before Saudi courts and tribunals."*® In the panel’s view, how-
ever, this connection did not exist between Saudi Arabia’s stated interests and its authorities’
non-application of criminal procedures and penalties to “beoutQ”."”’

2. Scholarly Approaches

Some commentators have suggested legal approaches to elucidate the content of good
faith analysis in relation to self-judging clauses. The first approach suggested is the pro-
portionality test. The proportionality test in international law applies to countermeasures
and self-defence, and means that a state’s reaction should never be greater than the ori-
ginal attack or wrong."*® Some scholars have advocated its application to the necessity
element by illustrating that in obvious cases where security is not at stake, or in which
a measure will have no effect on protecting the interest, or is clearly not suited to
reach the acclaimed goal, or in which the harm caused by the measure is excessively
greater in relation to the intended security aim, the corresponding state action cannot
be justified under the security exception clause."’

The proportionality test has been routinely applied to the general exceptions - which
are of non-self-judging nature - for determination of the necessity of measures in the con-
text of EU law. Despite the discretion granted to the member states in Article 346 of the
TFEU, the European Court of Justice (ECJ) in Commission v. Spain referred to this test when
analyzing self-judging security exception and held that:"*°

4 1bid., 7.142, 7.144.

135 WTO, Saudi Arabia: Measures concerning the Protection of Intellectual Property Rights (n 75) para 7.292.

136 1bid., 7.286.

37 Ibid., 7.293. BeoutQ was the broadcasting entity and, in 2017, began the unauthorized distribution and
streaming of media content that is created by or licensed to beIN. The panel first held that the non-application
of criminal procedures or penalties to beoutQ by Saudi Arabia violates Article 61 of the TRIPS Agreement: Ibid.,
2.2.4, 7.224.

3% UN International Law Commission, ‘Draft Articles on Responsibility of states for Internationally Wrongful
Acts, with Commentaries’ (2001) 2 Yearbook of the international law commission. For a comprehensive discus-
sion on the proportionality in international investment law, see Benedict KINGSBURY and Stephan SCHILL,
“Public Law Concepts to Balance Investors’ Rights with State Regulatory Actions in the Public Interest—the
Concept of Proportionality” (2010) 75 International Investment Law and Comparative Public Law 97; Gebhard
BUCHELER, Proportionality in Investor-State Arbitration (Oxford: Oxford University Press, 2015); Alain PELLET,
“Les Articles de la CDI sur la responsabilité de I'Etat pour fait internationalement illicite. suite-et fin?” (2002)
48 Annuaire francais de droit international 1.

3% Dominik Eisenhut, ‘Sovereignty, National Security and International Treaty Law. The Standard of Review of
International Courts and Tribunals with Regard to’Security Exceptions” (2010) 48 Archiv des Vélkerrechts 431,
456-7; Schloemann and Ohlhoff (n 99) 443.

140 Ccase C-41497, Commission v. Spain [1999] ECR 1-05585, para 22; Case T-26/01, Fiocchi Munizioni v. Commission
[2003] ECR 11-3953.
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It is for the Member State which seeks to rely on those exceptions to furnish evi-
dence that the exemptions in question do not go beyond the limits of such cases.
In the present case, the Kingdom of Spain has not demonstrated that the exemptions
provided for by the Spanish Law are necessary for the protection of the essential
interests of its security. It follows that the VAT exemptions are not necessary in
order to achieve the objective of protecting the essential interests of the security
of the Kingdom of Spain.

Therefore, this judgment showed that the ECJ did not limit itself to mere control of out-
right abuses but, rather, made its decision by taking into consideration the proportional-
ity on whether the measure in question was actually necessary for the protection of the
state’s security interests.

The application of this test, in our opinion, goes beyond a good faith review and does
not consider the explicit formulation of the security exception clause. It should be noted
that the cases in which there is no risk for security interests, or the measures are taken
for commercial objectives, are evidently out of the scope of the self-judging provision, but
their legal basis, as we will address later, cannot be drawn from proportionality. On the
one hand, nothing in the text of the treaty requires the proportionality of a state’s meas-
ure. On the contrary, it is explicitly left to the state to determine the necessity of mea-
sures. Put simply, a tribunal is not authorized to replace the state’s own determination
by finding that the adopted measures were not proportionate to achieve the objective
pursued.”" On the other hand, as Kurtz noted, “the proportionality test often involves
the weighing of complex value-laden and empirical judgements, it is highly doubtful
that courts (tribunals) will be able to assess them adequately”.'** Likewise, the propor-
tionality test has been applied to the non-self-judging clauses in EU and WTO law, and
it is obvious that in the case of the self-judging security exception clause there is no
basis for its application, and it would be considered inconsistent with the rules of treaty
interpretation and the intention of the parties. Furthermore, if the ECJ referred to this
test to analyze Article 346, that will be due to specific EU legal rules and the permission
of Article 348 of the TFEU, which expressly allows the ECJ to review measures taken by the
member states where improper use is being made of the power to protect security
interests.'*’

Akande and Williams suggested a subjective test as an alternative approach for the
application of the good faith review, according to which the wording used in such a clause
signifies whether the measure taken is necessary: it is not left to objective determination
but, rather, to the subjective determination of the state.'** In their view, a good faith test
means that the member invoking the self-judging security exception clause must genu-
inely - or in fact, or subjectively - consider that there is some threat to its security inter-
ests.'* In other words, the tribunal must determine whether the state in fact considers
that the measure is necessary'*® - but it is not empowered to go beyond this level of

141 Otabek Ismailov, ‘The Necessity Defense in International Investment Law’ (Ph.D. Thesis, University of
Ottawa, Ottawa, Canada, 2017) 323.

%2 Jiirgen KURTZ, “Adjudging the Exceptional at International Investment Law: Security, Public Order and
Financial Crisis” (2010) 59 International & Comparative Law Quarterly 325, 370; Charles LEBEN, “La
responsabilité internationale de I'Etat sur le fondement des traités de promotion et de protection des investisse-
ments” (2004) 50 Annuaire francais de droit international 683.

%3 Dapo Akande and Sope Williams, “International Adjudication on National Security Issues: What Role for the
WTO” (2002) 43 Va. J. Int’l L. 365, 389.

144 Ibid., at 386.

5 Ibid., at 389-90.

4 Ibid., at 389.
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review. To justify their opinion, in addition to the terms of the self-judging clause, these
scholars mention the notion of abuse of rights pursuant to which a state may not misuse
its right to take certain actions for purposes which go beyond the purpose for which the
right exists.'*” But this test of bona fide belief might be impractical because it is very dif-
ficult for the other party, an investor, to prove that the state did not really consider the
measure to be a necessary one. Although commentators have argued that this question
relates to proof and evidence, and that there might well be evidence to suggest that
the measure was not taken for security reasons, the question is how a private investor
can access documents concerning state decisions on security interests that are highly sen-
sitive. Besides, as scholars of international law have stated, good faith has a wider realm
than a subjective meaning, thus we should not limit the concept of good faith to this nar-
row aspect.*® As we will explain below, the objective aspect of good faith might be more
important when considering an applicable test to uphold the necessity element. Also, as
we are exploring a legal test to concretize the good faith standard, taking such a subject-
ive approach clearly cannot help achieve this purpose.

Another approach for applying the principle of good faith is advanced based on com-
parative administrative law and discretionary powers of administrations.'* In a detailed
study, Schill and Briese analogize the state’s discretion in the case of a self-judging clause
to the discretionary powers of administrative agencies in domestic law and state that there
is no fundamental difference in the judicial review of both cases."* As they explained, in the
domestic law of most countries a genuine domain is granted to administrative agencies in
which they can exercise their discretion when administrating complex programmes."*
However, this discretion is subject to judicial review, and restrictions have been imposed by
legal systems to prevent abuse of power."*” Having clarified approaches of the civil and com-
mon law, Schill and Briese conclude that despite differences in the scope and extent of judicial
review in these countries, they all encompass formal and procedural control mechanisms
rather than the review of the substance of the decision itself.'>> The authors consider these
formal controls to be applicable to the self-judging element of the security exception clause
in order to prevent state abuse and, in so doing, the court must review whether the factual
basis of a state’s decision was adequate and properly investigated, whether the appreciation
of the governing legal framework was correct, whether the state abided by the proper proced-
ure, and whether it was guided in the exercise of discretion by relevant and pertinent consid-
erations in view of the purpose of the treaty in question."** A negative response to one of these
questions means that the state has not met the standard of good faith review.

This view neglected to consider a judicial review of the connection between the con-
tested measure and the claimed goal because, as commentators have stated in their stud-
ies, in most countries - in addition to the above formal and procedural restrictions - the
judicial organ examines the decision of the agency in a substantial manner. In some coun-
tries, such as the UK, Australia, Canada, and the US, this review includes the existence of a
reasonable link between the decision and the public end,"”® while in others, such as
France, it is a proportionality test.'”® Further, in a case where the state did not respect

7 Ibid., at 390.

148 Kolb (n 124) para 69,78.

149 schill and Briese (n 2) 125-38.

%0 1bid,, at 125.

31 Ibid., at 126.

152 1bid,, at 127.

33 Ibid,, at 137.

154 Ibid.

155 1bid., at Schill and Briese (n 2) 128-31.
136 Ibid,, at 131-2.
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one of these formal restrictions in coming to its decision and the state’s measure was, in
fact, necessary and the only way to protect its security interests, one may question
whether, in such a situation, it can be concluded that the state did not act in good
faith. The logical answer to this question would be in the negative.

In our view, the proper standard of review applying to the nexus element of a self-
judging security exception clause should be sought in the concept of good faith. As inter-
national law scholars have pointed out, good faith has three aspects.””” In the subjective
sense, good faith is thought to be nothing more than:'*®

a psychological concept, making reference to some sort of inner knowledge and cor-
rectness ... it seems to be a properly moral concept, searching to introduce into the
law a measure of rectitude, correctness, fair dealing, honest belief, absence of malice.

In order to apply this aspect, we must analyze whether the state - in fact and subjectively -
deemed the measures to be taken were necessary. Accordingly, if the state considered its
actions necessary, but these actions had been ineffective or less effective, the state still
holds an honest belief and has met the good faith requirement. Another side of good
faith is its objective aspect. In this regard, good faith is a general principle that protects
certain finalities anchored in the common interest against excessive individualist pretenses
(the prohibition of abuse of rights)."” It also seeks to “concretize” its legal contents by
reversing them into a series of intermediary principles like prohibition of abuse of rights,
détournement de pouvoir, and fraud to the law."*® The approach taken by Judge Keith in the
Mutual Assistance case is consistent with this aspect of good faith. Therefore, from this per-
spective, the state’s actions must be adopted to protect the permissible objective stated in
the security exception clause of the treaty, and if these were adopted for another purpose,
such as economic and commercial goals, invoking the clause is just a pretext to escape from
treaty obligations.

Finally, good faith is sometimes regarded as a standard of review, by reference to which
we assess the correctness of the behavior of the state in that matter.'®" Here, good faith
means reasonableness'®* and is considered to function as a “logical and rational link”
between the actions of a state and the legal norm upon which those actions are
based."® In this light, there must be a logical link between the adopted measures
(means) and pursued ends so that any reasonable person (state) in the state’s position
would have adopted those measures to protect its national security. It is believed that
in the case where the tribunal intends to concretize good faith and find the proper stand-
ard of review to apply, this is the third aspect that must be adopted - because that is what
good faith means as a standard. By rational or reasonable link, it is not meant that a sub-
stantial or causal relationship must be established, but what is required is that there must
simply be a tenuous link between the adopted measures (means) and pursued ends so that

137 Robert Kolb, “Principles as Sources of International Law (with Special Reference to Good Faith)” (2006) 53
Netherlands International Law Review 1, 13-14; Burke-White and Von Staden (n 3) 379-80. The later scholars
have stated that good faith encompasses two basic elements: honest and fair dealing - reasonableness.

138 Kolb (n 157) 14.

% Ibid., at 17.

10 1bid., at 17-19.

161 Kolb, La bonne foi en droit international public: Contribution a I'étude des principes généraux de droit, supra note
125 at para 115; Charles LEBEN, “L’etat de nécessité dans le droit international de I'investissement” (2005) 19
Gazette de Palais 349.

162 Kolb, Kolb (n 157) 16; Kolb (n 124) para 127.

163 Ismailov (n 141) 312-3.
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the state’s action must be “demonstrably rational”; that is, any reasonable person (state)
in the state’s position would have adopted those measures to protect its public interests.
Such a criteria is not without precedence in international jurisprudence. As examined
above, WTO panels have adopted “a minimum plausible means-end relationship” as
regards the nexus requirement of self-judging security exception clauses. This approach
would be most relevant, not least because states have somewhat bluntly grafted
WTO-style exceptions onto their I1As through the reproduction of the texts of Articles
XXI of the GATT. Therefore, it must be considered as a rational link, implying that the
measures taken by the state must not be remote from or unrelated to the security
interests.

IV. Conclusion

The central objective of the international investment law system is to protect foreign
investors by providing guarantees and a stable legal framework via investment treaties.
This suggests that great care must be taken to not deviate from this goal. In particular,
allowing a state to unilaterally suspend treaty obligations by simply invoking the self-
judging security exception clause will undermine this legal system.

Although the self-judging clause gives states a wide scope of discretion compared to
the non-self-judging clause, it does not oust the judicial review of international tribunals.
This article has sought to provide the proper interpretation of the self-judging security
exception clause consistent with the rules of treaty interpretation, and determined
which approach may avoid abuse of such clauses. It has been demonstrated that unequivo-
cal wording such as “it considers necessary” is required to identify the self-judging char-
acter. This is because, on the one hand, such a clause is exceptional and extraordinary
and, on the other, the subject, purpose, and context of investment treaties is to support
foreign investors. It is acknowledged that a self-judging clause does not affect the juris-
diction of the tribunal, but it limits judicial review in the merits phase to good faith
review, as codified in Article 26 of the VCLT.

As for developing an appropriate standard on interpreting the provision, the analysis
has shown that it generally consists of two main elements. Regarding the first element,
namely security interests, we suggest that the determination of these interests should
be given to the states themselves. Nevertheless, they must act in good faith and limit
their determination to the ordinary meaning of the security interest in light of its histor-
ical origin and state usage. In the interpretation of the necessity element that is self-
judging, even though there is no doubt that the applicable standard of review is good
faith, scholars have divergent approaches on how this principle can be concretized. In
our view, those approaches have been made without regard to the concept and aspects
of good faith. It has been suggested that this standard can be operationalized by applying
its three aspects: honest belief; the prohibition of abuse of rights; and, more importantly,
the existence of a reasonable link between the measure and the aimed goal which is, here,
the preferred and proper view.
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