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The New Face of Legal Inequality: Noncitizens and
the Long-Term Trends in Sentencing Disparities
across U.S. District Courts, 1992-2009

Michael T. Light

In the wake of mass immigration from Latin America, legal scholars have
shifted focus from racial to ethnic inequality under the law. A series of studies
now suggest that Hispanics may be the most disadvantaged group in U.S.
courts, yet this body of work has yet to fully engage the role of citizenship
status. The present research examines the punishment consequences for non-
U.S. citizens sentenced in federal courts between 1992 and 2009. Drawing
from work in citizenship studies and sociolegal inequality, I hypothesize that
nonstate members will be punished more severely than U.S. citizens, and any
trends in Hispanic ethnicity over this period will be linked to punitive changes
in the treatment of noncitizens. In line with this hypothesis, results indicate
a considerable punishment gap between citizens and noncitizens—larger
than minority-white disparities. Additionally, this citizenship “penalty” has
increased at the incarceration stage, explaining the majority of the increase in
Hispanic-white disparity over the past two decades. As international migration
increases, these findings call for greater theoretical and empirical breadth in
legal inequality research beyond traditional emphases, such as race and
ethnicity.

The study of inequality and punishment has been a major enter-
prise in the law and society tradition. The focus of this research,
though, has changed over time in the wake of major demographic
shifts. Historically, the purview of scholarship has been limited to
the dichotomy between blacks and whites. However, against the
backdrop of decades of increased immigration from Latin America,
more recent research argues for a concerted emphasis on Hispanic
ethnicity for understanding contemporary legal stratification
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(Spohn 2000; Steffensmeier & Demuth 2000, 2001). Drawing from
the minority threat perspective (Blalock 1967), this trend plays a
prominent role in contemporary theoretical accounts of criminal
punishment. For example, Steffensmeier and Demuth (2000: 710)
argue “the specific social and historical context involving Hispanic
Americans, particularly their recent high levels of immigration,
exacerbates perceptions of their cultural dissimilarity and the
‘threat’ they pose” which in turn “contribute[s] to their harsher
treatment in criminal courts.” Using federal court data, the authors
show that Hispanics receive more severe punishment than both
white and black defendants. Subsequent research in this vein also
suggests that Hispanics are now the most disadvantaged group
within the courts (Doerner & Demuth 2009; Steffensmeier &
Demuth 2001).

However, the body of research noting the shifting axes of legal
inequality toward Hispanics has yet to fully engage the role of
citizenship status. This is likely consequential given that 26 percent
of all Hispanics in the United States are noncitizens and 80 percent
of Hispanics punished in U.S. federal courts over the past two
decades lacked U.S. citizenship.' Furthermore, the increased pros-
ecution and punishment of noncitizens coincide with broader
trends of enhanced social control of immigrants (Stumpf 2006;
Welch 2003), leading some to suggest that the border now repre-
sents the new criminal justice frontier (Simon 1998). According to
Bosworth and Kaufman (2011: 431), for instance, those who lack
U.S. citizenship (regardless of race or ethnicity) have become the
“next and newest enemy” in the U.S. war on crime.

Thus, one must account for changes in the social control of
non-U.S. citizens in recent decades to understand the significance
of Hispanic ethnicity on criminal punishment. Moreover, if the
shifting demography of criminal offenders correlates with changes
in legal stratification, any changes over time in the punishment of
Hispanics will be inextricably linked to changes in the treatment of
noncitizens. Though recent scholarship has begun to examine the
role of citizenship at criminal sentencing (Demuth 2002; Wolfe,
Pyrooz, & Spohn 2011; Wu & Delone 2012), extant research has
not fully examined the long-term punishment trends for Hispanic
and non-U.S. citizen offenders. As a result, important questions
remain regarding the changing nature of legal inequality in the
United States. Has the Hispanic sentencing “penalty” emerged over
the past two decades, or the citizenship “penalty?”

' Author’s calculation from 2010 American Community Survey and U.S. Sentencing
Commission data (various years).
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The comparative paucity of empirical work on citizenship and
punishment is symptomatic of a more general lack of focus in
sociolegal inquiry beyond those markers that traditionally stratify
within society. As Bosworth and Kaufman (2011: 430) note, “most
sociologists of punishment and imprisonment remain wedded to a
nationalist vision of state control, one unaffected by growing
transnational flows and mobility.” Though citizenship is not a
legally relevant sentencing criterion under U.S. law, the current
study builds on recent sentencing research and argues for the
theoretical and empirical importance of examining the punish-
ment of nonstate members.

Using U.S. federal court information from 1992 to 2009, this
study offers one of the first systematic investigations of the long-
term trends in sentencing disparities for noncitizen offenders
across diverse court contexts. Investigating the social context of
criminal sanctions has been a major advancement in punishment
research (Kautt 2002; Johnson 2006; Ulmer 2012; Ulmer &
Johnson 2004), yet there are comparatively few studies on the role
of social and temporal contexts. This is a notable gap as previous
work suggests that punishment disparities likely change over time
just as they vary across courts (Peterson & Hagan 1984; Thomson
& Zingraff 1981). Using multilevel modeling techniques to nest
individuals within time period and judicial district, this study simul-
taneously incorporates temporal trends over nearly two decades
with district-level contextual measures to examine how the district
court context conditions the punishment of non-U.S. citizens over
time.

Drawing from the single largest legal system in the United
States (the federal courts),” this study is well suited to investigate
(1) the punishment consequences of citizenship status, (2) how the
sentencing of noncitizens changed over the past two decades, (3)
whether these changes alter the trends for Hispanics, and (4)
whether these temporal trends are conditioned by the district in
which they occurred. In doing so, this research speaks to a number
of salient themes germane to the study of legal inequality. Most
notably, how have the axes of legal stratification shifted in the wake
of increasing international migration? While prior work points to
the increased salience of Hispanic ethnicity, this study seeks to
broaden the current discourse on legal inequality beyond race and
ethnicity by clarifying the theoretical linkages between citizenship
and criminal court decisionmaking.

2 In 2010, there were nearly 210,000 individuals incarcerated in federal prisons; over
35,000 more than the largest state system, California (Guerino, Harrison, & Sabol 2011).
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Race/Ethnicity, Citizenship, and Punishment

Racial disparities in criminal punishment are one of the most
well-researched topics in the study of legal inequality (see Mitchell
2005 for review) and the weight of the evidence suggests black
offenders are disadvantaged at sentencing relative to similarly situ-
ated whites, though the effect of race is “often subtle, indirect, and
typically small relative to legal considerations” such as criminal
history and crime severity (Johnson & Betsinger 2009: 1048).

Responding to the rapid influx of Latin American immigrants,
punishment research has turned toward the role of Hispanic eth-
nicity at sentencing in recent decades (Albonetti 2002; Johnson
2003; Steffensmeier & Demuth 2000, 2001). Studies from both state
and federal courts suggest that Hispanic offenders are punished
more severely than whites (Albonetti 1997; LaFree 1985)
and may have even replaced African Americans as the most
disadvantaged group at sentencing (Doerner & Demuth 2009;
Steffensmeier & Demuth 2000, 2001). However, work emphasizing
the importance of Hispanic ethnicity has paid limited attention to
the role of citizenship. In state court studies, this is partially a
reflection of data limitations as information on citizenship is rarely
if ever collected. In federal courts, however, this information is
readily available but often underutilized. Steffensmeier and
Demuth (2000) and Doerner and Demuth (2009), for instance,
simply remove noncitizens from their analyses.” If noncitizens are
punished more harshly than U.S. citizens, this raises the interesting
possibility that because many Hispanic offenders are also non-U.S.
citizens, the Hispanic “penalty” may be overstated in state court
studies and incomplete in federal court research.

That the vast sentencing literature tells us much about racial/
ethnic inequality but comparatively less about citizenship largely
reflects the punishment fields’ focus on traditional markers of
stratification (e.g., race, class, gender). Even research arguing for a
more expansive view of sociolegal inequality largely remains in the
purview of racial/ethnic relations, for example, by focusing on
Asians or Native Americans (Alvarez & Bachman 1996; Johnson &
Betsinger 2009). As international migration increases and nonstate
members become a growing and permanent presence in U.S.
society, this approach may be untenable and calls for research to
look beyond racial/ethnic legal stratification.

As immigration has become an increasingly contentious social
issue, recent studies have taken up this call by investigating the

> Logue (2009) takes the opposite approach. Her investigation looked at Mexicans
compared to non-Mexican Latinos in federal courts but limited the analysis to only non-
citizens, thus precluding an examination of Hispanic ethnicity and citizenship.
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effect of citizenship at sentencing (Demuth 2002; Hartley &
Armendariz 2011; Wolfe, Pyrooz, & Spohn 2011). However, the
findings from this research have been inconsistent. One line of
work suggests no sentencing differences between citizen and non-
citizen offenders’ net of controls for guideline-related factors and
offense type (Everett & Wojtkiewicz 2002; Kautt & Spohn 2002).
Another body of work, however, finds that noncitizens are treated
more harshly in federal courts even after accounting for criminal
history, offense severity, and other legally relevant factors
(Albonetti 2002; Hartley & Armendariz 2011; Mustard 2001). A
third body of work balances these conclusions and suggests a
more nuanced relationship between citizenship and sentencing.
Demuth (2002), for instance, finds that legal and illegal aliens are
more likely to be incarcerated, but finds no sentence length dif-
ferences (see also Albonetti 1997). Wolfe, Pyrooz, and Spohn
(2011) and Wu and Del.one (2012) also find that noncitizens are
disadvantaged at incarceration, but actually receive shorter prison
terms.

Various factors may explain these mixed findings. Studies vary
considerably in their methodological approaches and research pur-
poses (Wu & DeL.one 2012), such as focusing on select districts (e.g.,
border districts), analyzing specific offense types (e.g., drugs), or by
treating citizenship as a control variable (Ulmer 2005). Another
plausible reason for these different findings is that sentencing dis-
parities may change over time and scholars often rely on samples
from different years. Mustard (2001), for instance, uses data from
1991 to 1994 while Wu and Delone (2012) use data from 2006 to
2008. Research investigating temporal trends in sentencing dispari-
ties demonstrates that legal inequality often varies over time and
across jurisdictions, suggesting that punishment practices track
temporal and demographic shifts (Fischman & Schanzenbach 2012;
Koons-Witt 2002; Kramer & Ulmer 2009; Miethe & Moore 1985;
Pruit & Wilson 1983; Stolzenberg & D’Alessio 1994; Wooldredge
2009). However, research has yet to investigate the interactions
between both time and place to understand how court contexts may
condition the trends in legal inequality. Perhaps most important for
the current study, little research has investigated the long-term
trends in citizenship disparities. As a result, the literature lacks a
systematic assessment of the punishment consequences for non-
U.S. citizens over the past two decades, a period in which the
noncitizen population nearly doubled and is now at its largest point
in American history.

Given the divergent conclusions in extant research, further
inquiry is needed. This is especially the case given the changing
social contexts surrounding contemporary immigration and the
stepped-up social control of immigrants.
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Citizenship and Social Control

Recent decades have witnessed a blurring of the boundaries
between immigration and crime control (Miller 2005) and legal
scholars have coined the term “crimmigration” to capture the
importation of criminal justice strategies into migration policy
(Stumpt 2006). Bosworth and Kaufman (2011: 440) describe this
nexus as the process through which “both the imagery and the
actual mechanisms of criminal justice—such as the police and
the prison—are adopted for the purpose of border control,” and
point to several policy and legal developments to underscore this
convergence. These include increased border security, expanding
criminal prosecutions for immigrant offenders, and escalations in
criminal deportations (Ellermann 2009). As an example, Congress
has taken unprecedented steps toward revising U.S. immigration
laws to deal with criminal aliens in recent decades in response to
the perceived link between immigration and increased crime and
drug problems (Hagan, Levi, & Dinovitzer 2008; Yates, Collins, &
Chin 2005). Most prominent among these is the expansion and
retroactive application of the “aggravated felon” classification—
which specifies the types of crimes for which aliens can be
deported—to include relatively minor drug offenses (Miller
2005).

The convergence between crime and immigration policy has
resulted in the dramatic increase of noncitizens under state control.
Some statistics are illustrative of the scale and growth of this puni-
tive turn. In 1980, a total of 391 criminal aliens were deported from
the United States (Yearbook of Immigration Statistics 2004: cited by
King, Massoglia, & Uggen 2012: 787). By 2009, this increased to
over 130,000 (Sourcebook of Criminal Justice Statistics 2011). The
trends in the courts are equally dramatic. Between 1992 and 2009,
noncitizens increased from roughly 8,000 offenders, representing
22 percent of the federal docket, to over 34,000 offenders and
constituting nearly half of all convicted cases.

These trends underscore the increasing importance of citizen-
ship for sociolegal studies. In this article, I extend this body of work
by going beyond political and criminal justice policies to another
area of legal research: criminal punishment.

The Links between Citizenship and Court Decisionmaking

Despite being one of the primary units of social organization
(Brubaker 1992), the study of citizenship has not traditionally been
a major focus of sociolegal research or sociological inquiry more
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generally. Only recently have scholars begun investigating the role
and consequences of citizenship across a variety of social domains
(Bloemraad, Korteweg, & Yurdakul 2008).

One area focuses on the function of citizenship. According to
Brubaker (1992) and Wimmer (2002), citizenship can be best char-
acterized as a mechanism of stratification and social closure; for
while it is internally inclusive, it is externally exclusive. By defining
membership to the state, citizenship confers rights and privileges,
and distributes life opportunities (Marshall 1964; Smith 1997).
Recent research noting the disadvantages faced by noncitizens and
undocumented immigrants in the labor market (Hall, Greenman,
& Farkas 2010), education system (Suarez-Orozco et al. 2011), and
during the transition to adulthood (Gonzales 2011) are consistent
with this view. With over 22 million non-U.S. citizens residing in the
United States (Passel & Cohn 2009), some scholars suggest that
citizenship and legal status are now central axes of stratification in
American society (Massey 2007). As a legal distinction, this work
suggests citizenship is a powerful mechanism of stratification, as
formal exclusion interacts and amplifies other social inequalities
(Calavita 2005; Glenn 2011).

A'second area focuses on the development of distinct and mutu-
ally exclusive nation states. While states are often characterized as
territorial units, modern nation states involve larger cultural, nor-
mative, and symbolic debates about who has legitimate claim to the
state (Wimmer 2002: ch. 4). A central feature of the modern nation
state involves determining membership to the nation through
citizenship. According to Wimmer (2002), the boundaries of
membership are determined through cultural compromise, which
centers around the “imagined community” (Anderson 1983) of the
nation—a political community grounded on common origin and
historical experience. This cultural compromise can be understood
as a consensus over the validity of collective norms, social classifi-
cations, and world-view patterns that separate the homogenous
domestic realm of the nation state (i.e., the collective “us”) from the
heterogeneous external one (the collective “them”) (Wimmer
2002).

Conceptualizing citizenship as an outcome of cultural compro-
mise and a mechanism of stratification has important implications
for the study of legal inequality. First, as a mechanism of stratifica-
tion, this places citizenship squarely within the gamut of scholar-
ship on inequality and punishment. An underlying premise of this
research suggests that one’s position in the social structure has
implications for treatment within the legal system because the
socially marginal may (1) lack the political resources and ability to
resist negative labels (Chambliss & Seidman 1971; Turk 1969), (2)
threaten the economic interests of powerful groups (Lofland 1969),
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or (3) be perceived as culturally dissimilar and dangerous (Liska,
Logan, & Bellair 1998; Steffensmeier & Demuth 2000).

Though largely applied to minorities and the poor, each of these
perspectives is equally relevant to the case of noncitizens. First, it is
hard to imagine a group with less political power, as noncitizens are
barred from Votmg in most elections (Tienda 2002), thus limiting
their ability to raise political concerns about unfair legal practices.
Second, the economic threat of immigrants has played a prominent
role in public and political discourse. For example, the discourse
surrounding Proposition 187 passed in 1994 in California—which
barred undocumented immigrants from attending public schools
and receiving nonemergency health care—focused almost entirely
on the perceived financial burden of illegal immigration (King,
Massoglia, & Uggen 2012). Additional factors compound the status
of noncitizens, including perceptions of criminal dangerousness
(Wang 2012) and perceived threats to the racial, linguistic, and
cultural integrity of the United States (Huntington 2004).

According to the focal concerns perspective (Steffensmeier,
Ulmer, & Kramer 1998), these factors may influence the punish-
ment of noncitizens through the consideration of (1) the blame-
worthiness of the defendant, (2) their perceived dangerousness to
the community, and (3) the practical constraints on judges’ pun-
ishment decisions. The focal concerns perspective stresses that
because the risk and seriousness of recidivism are never fully pre-
dictable and defendant character cannot be known entirely, court
actors may make assessments of dangerousness, blameworthiness,
and the salience of relevant practical constraints and conse-
quences partially based on attributions linked to defendant char-
acteristics such as their gender, race, or perhaps citizenship
(Ulmer & Johnson 2004).

Based on this framework, three influences are likely particularly
relevant to the sentencing of noncitizens. First, judges face unique
practical considerations when punishing non-U.S. citizens in that
most alternative sanctions (e.g., rehabilitation, drug treatment) are
not available to noncitizens, making incarceration sentences more
likely. In addition, noncitizens are likely to face deportation after
adjudication and in the case that a deportation detainer has been
issued by Immigration and Customs Enforcement, noncitizen
offenders are likely to be detained prior to final adjudication and
judges may feel limited to consider only imprisonment.

Second, focal concerns’ emphasis on the role of social margin-
alization in attributing culpability and dangerousness is likely
germane to non-U.S. citizens. This argument shares theoretical
roots with earlier work on social inequality and legal outcomes. In
his theories of law and social control, Black (1976: 44) suggests “it
is possible to measure the distance between a citizen and law itself”
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and that “those who are marginal to social life are more likely to be
blamed. In general, their conduct is more likely to be defined as
deviant, and whatever they do is more serious” (Black 1976: 59).
Conceptualizing citizenship as a measure of stratification with pro-
found implications for one’s location in the social structure, it
follows that those without U.S. citizenship will be viewed as more
deviant and thus more deserving of harsh punishment.

Third, both Black’s theory of law and the focal concerns suggest
those perceived as culturally dissimilar will be viewed as more
deserving of harsher punishment. According to Black (1976), legal
officials are more conciliatory toward those viewed as cultural
“insiders” and more punitive toward those who are not (i.e., “out-
siders”). Thus, viewing citizenship as an outcome of cultural com-
promise may have implications for the punishment of non-U.S.
citizens. It follows that those who fall outside the national commu-
nity will be viewed by definition as culturally dissimilar (i.e., not one
of “us”). As a salient measure of cultural distance between legal
officials and defendants, this perspective suggests noncitizens will
be perceived as particularly blameworthy and thus more likely
to receive severe punishments. Additionally, membership in the
national community should be more relevant for gauging cultural
distance than race or ethnicity alone. This suggests that citizenship
may be more consequential than racial/ethnic distinctions in deter-
mining punishment outcomes. If this is the case, any increasing
trends in Hispanic disparity will be considerably diminished once
the trends in citizenship disparities are taken into account.

Taken together with the “crimmigration” literature, the effects
of citizenship should be particularly pronounced over the past two
decades as immigration has become a contentious social issue (Pew
Hispanic Center 2006) and international migration has been per-
ceived to be linked to crime and terrorism (Givens, Freeman, &
Leal 2009). Moreover, just as previous research predicts that the
increase of Hispanics may have resulted in greater ethnic dispari-
ties, it is likely that the dramatic influx of noncitizens into federal
courts has induced threat responses along cleavages of national
identity and belonging. Against this backdrop, legal officials may
increasingly view non-U.S. citizens as deserving of harsher punish-
ment over this period, suggesting that citizenship may matter
more over time. This prediction is rooted in the classic work of
Blalock (1967) and Blumer (1958) and contemporary extensions
on “racialized” threat in the punishment literature (Ulmer &
Johnson 2004), which suggests that court actors may perceive
minority offenders as especially threatening and dangerous when
minority populations are increasing.

However, the minority threat perspective suggests the effect of
citizenship will also vary across districts experiencing different
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demographic shifts. In the District of New Mexico, for example,
noncitizens represented 87 percent of the docket in 2009, up from
only 33 percent in 1992. But in the Eastern District of New York,
noncitizens went from 57 percent down to 40 percent over this
period. In line with the core tenets of the minority threat perspec-
tive, it is likely that any citizenship “penalty” will be exacerbated in
districts where the relative population of noncitizens has increased.
Extending this argument longitudinally, any increase in the citizen-
ship “penalty” over time should be greatest in districts with an
increasing noncitizen population.

Data and Methods

The primary data for this analysis come from the U.S. Sentenc-
ing Commission (USSC) for fiscal years 1992-2009. As part of the
Sentencing Reform Act, Congress required the USSC to collect
information on all cases and offenders punished in U.S. federal
courts. The USSC data are a rich source of detailed information on
the offense and legal characteristics associated with a case, such as
offense type and severity, criminal history, and number of convic-
tions, as well as characteristics of the defendants. These detailed
measures provide an extensive and comprehensive set of controls
to assess the long-term trends in citizenship punishment disparities.
It is important to note that citizenship is not a legally relevant
punishment criterion in federal courts and the U.S. Supreme Court
has consistently ruled that noncitizens are afforded due process
protections in criminal courts under the Constitution (Rubio-Marin
2000). As legal scholar David Cole (2003: 381) puts it, “the Consti-
tution extends fundamental protections of due process . ..and
equal protection to all persons subject to our laws, without regard
to citizenship.”

I follow previous research and exclude districts in Puerto Rico,
the Virgin Islands, Guam, and the North Mariana Islands, restrict-
ing the universe to those districts that are in the United States
(Ulmer, Light, & Kramer 2011). I also limit the analysis to
nonimmigration offenders because U.S. citizens are not at risk to be
sentenced for the bulk immigration crimes, as over three quarters
of immigration offenses are “unlawfully entering or remaining in
the U.S.” (e.g., there is no citizen comparison group).*

* Removing immigration offenses drops 201,206 cases. Using listwise deletion to
handle missing values on other measures reduced the final sample by nine percent from
805,250 to 729,838 cases. There is little evidence that the rate of missingness varies
dramatically over time. In any given year, 87-93 percent of cases had information on all
measures.
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Dependent Variables

Prior research indicates sentencing decisions can be divided
into two distinct outcomes: whether to incarcerate and how long
to incarcerate (King, Johnson, & McGeever 2010; Steffensmeier &
Demuth 2000; Ulmer & Johnson 2004). This study follows this
convention.” Incarceration is a dichotomous measure for whether
an offender was sentenced to prison (1 = yes). I use the logged
number of months of incarceration (capped at 470) in all sentence
length analyses because the actual prison sentence measure
follows a lognormal distribution (Bushway & Piehl 2001). I there-
fore interpret the sentence length results in percentage terms
(Fischman & Schanzenbach 2012). Coding and descriptive statis-
tics for all variables in the analysis are shown in the Online
Appendix Table 1.

Focal Independent Measures

This study’s multilevel framework (discussed below) and
emphasis on citizenship over time and across districts necessitates
measures at different units of analysis (e.g., individual, year, and
district). At level 1, the two focal individual measures are the defen-
dants’ citizenship status and their race/ethnicity. Citizenship is
measured with a dichotomous indicator (1 = noncitizen)® and race/
ethnicity is measured using dichotomous variables for black and
Hispanic, with white serving as the reference category.” This study

> There is debate in the literature on the appropriateness of this approach for two
reasons. First, some scholarship argues that sentencing under guideline regimes is best
captured in one stage using Tobit analysis (Bushway & Piehl 2001). This study uses the
two-stage method because (1) treating these as distinct stages is more common in the extant
literature, and (2) the hierarchical modeling procedures (HLM) used in the present work
do not yet accommodate Tobit analysis. A second concern is the threat of selection bias
in the sentence length model. Those who receive incarceration are likely a nonrandom
selection of all those convicted, and the coefficients from the length analysis may represent
biased estimates for the unconditional population of interest. I follow Bushway, Johnson,
and Slocum (2007) and conducted sensitivity analyses using the Heckman two-step correc-
tion to account for this possible bias. However, because the USSC data lack exclusion
restrictions, diagnostics suggested that the lambda term from this correction introduced
problematic collinearity (condition index = 37.8). Thus, the models presented are uncor-
rected for possible selection bias, though this is likely not overly problematic as most
offenders (84 percent) in federal court receive incarceration. This approach is also consis-
tent with other research on federal courts (Johnson & Betsinger 2009; Ulmer, Light, &
Kramer 2011). But it is important to note the citizenship effect is substantively similar using
the Heckman model (b = 0.059; p <.001, model estimated in Stata 13).

© All those holding U.S. citizenship at the time of sentencing, regardless of nativity, are
coded as “U.S. citizens.” Those not holding U.S. citizenship, regardless of legal status, are
coded as “non-U.S. citizens.”

7 I focus on these three groups because they have received the most theoretical and
empirical attention, and combined they make up over 96 percent of offenders sentenced in
federal courts.
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covers a period of 18 years (1992-2009). To evaluate punishment
trends over this period, I include a measure for time at level 2
ranging from 1 to 18.% Finally, the focal district-level (level 3)
measure is the relative change in the proportion of noncitizens
adjudicated in the district. This measure captures the minority
threat argument which suggests the relative population change of
noncitizens will condition the punishment severity for noncitizen
offenders.

Individual Independent Variables

I include a broad range of case, legal, and offender level 1
controls to: (1) isolate the effects of citizenship status and to (2)
account for differences in case compositions that could explain
variation over time and across districts. As previous research using
multilevel modeling demonstrates, these controls are fundamen-
tally important when assessing contextual variations in sentencing
(Johnson 2006). Consistent with prior research, I control for the
presumptive sentence set forth by the guidelines (Johnson &
Betsinger 2009). This measure captures the complex interplay
among the offense severity level, the criminal history scale, and any
sentencing adjustments that affect the final guideline recommen-
dation such as mandatory minimum penalties or obstruction of
justice enhancements. Consistent with the length of incarceration
measure, the presumptive sentence is capped at 470 months and
logged to reduce skewness.” In line with previous federal court
research (Doerner & Demuth 2009; Johnson, Ulmer, & Kramer
2008), I include an additional control for the offender’s criminal
history score.'’

¥ A metric measure is used because the linear time trend parsimoniously captures the
meaningful change over time. Comparing the model with linear time to a model allowing
for the most complex possible time trend (treating time as a categorical variable with 17
dichotomous measures) revealed that the linear trend captures 92 percent of the variance
attributable to year-to-year changes. It is important to note that this method precludes
analyzing specific year-to-year policy shifts or recent U.S. Supreme Courts cases such as
United States v. Booker (2005). However, the findings from this study do inform ongoing
debates regarding the impact of Booker on federal sentencing disparities (see Ulmer, Light,
& Kramer 2011; USSC 2012) by showing that increasing citizenship disparities are part of
a long-term pattern that began well before Booker. This suggests that increased citizenship
disparities over time are likely unrelated to changes in federal sentencing discretion.

¢ 1 was added to all values of the guideline recommended sentence variable before
logging to retain those whose recommended sentence was 0 but still received a prison
sentence.

!0 Previous research shows criminal history has an independent effect that is not
captured by the guideline recommendation and the tolerance statistic for the criminal
history measure was well above .40 in the models, suggesting it did not introduce prob-
lematic collinearity.
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I further control for whether the individual was convicted at
trial (yes = 1) and whether he was convicted of multiple counts
(yes = 1). Additional controls are included for whether the
offender was sentenced for a drug, violent, fraud, firearms, or other
offense to capture varying sentencing practices by offense type
(property offenses as reference category).'' Finally, I account for a
number of offender characteristics, including the offender’s sex,
age, and the education level.

Contextual Independent Variables

Multiple time-stable and time-varying district-level contextual
measures are included to capture important criminal, legal, prac-
tical, and demographic differences between district court commu-
nities. Following Ulmer (1997), I divide the 90 districts into small,
medium, and large courts based on the number of adjudications
within each district. I also include a caseload measure that is cap-
tured by the average change in the number of adjudications per
judge between 1992 and 2009." District-level guideline adherence
is measured as the average percent of cases sentenced outside the
recommended guideline range. As an indicator of the seriousness
of the crimes brought before the court, I include the average
offense severity score for each district. I also account for changes in
the types of crimes handled over the study period by measuring the
proportional change in the number of drug and immigration
crimes sentenced in each district between 1992 and 2009." Finally,
district demographic differences are captured by the average
percent of cases where the defendant is a minority. Combined with
the other measures, these interrelated levels of data provide one of
the most comprehensive resources for examining criminal sentenc-
ing over time and across court contexts.

""'T note that there is debate as to the proper treatment of departures from the
guideline range in modeling sentencing decisions, with some research treating them as
“controls” (Johnson & Betsinger 2009; Ulmer, Light, & Kramer 2011) while others treat-
ing them as either endogenous to sentencing (Fischman & Schanzenbach 2012) or as
explanatory variables (Steffensmeier & Demuth 2000). Resolving this debate is beyond
the scope of this study, but I note that results from supplemental models where I include
departures in the equations revealed the same substantive pattern of results as those
reported.

2 Judgeship information for each district was obtained by the Administrative Office of
the United States Courts.

% Proportional changes in immigration offenses measured prior to removing immi-
gration cases from the analytical sample. This measure captures the reality that most
noncitizens are sentenced in courts that also process the majority of immigration offenses in
the federal system.
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Analytical Strategy and Logic of Analysis

There are three levels of analysis. The individual level is each
sentenced case within U.S. federal courts. The second level is the
sentencing year, and the third level is the district court. The data
structure of this multilevel framework thus captures the reality that
defendants are nested within both time (sentencing year) and loca-
tion (district court). Though the logic of multilevel modeling in
the study of criminal punishment has been discussed elsewhere
(Johnson 2006; Kautt 2002), no research to date has included time
as a sentencing context within a multilevel framework. Thus, a brief
review of the merits of multilevel modeling provides a useful back-
drop for the analytical approach used in this study.

Multilevel modeling techniques provide two important meth-
odological advantages for the present research. First, multilevel
models properly adjust the degrees of freedom for the higher levels
of analysis to the appropriate sample size. Whereas ordinary least
squares (OLS) regression inappropriately bases statistical signifi-
cance for contextual variables on the number of individual cases,
multilevel models adjust the degrees of freedom to correctly rep-
resent the number of level 2 and level 3 units.

Second, cases handled within the same year and court likely
share similarities and cannot be treated as independent because
significance tests would be biased if variation in sentencing is par-
tially determined by district-specific processes that vary over time
(Ulmer & Johnson 2004). By incorporating a unique random effect
for each time and district equation, the hierarchical framework
used here directly incorporates time-varying and district-level pro-
cesses while accounting for the interdependence of individuals
nested within year and district.

In all models, I treat the sentencing year as a random coeffi-
cient which allows for each district to have a unique time trend.
This method has several advantages. Methodologically, it avoids
artificially inflating the statistical power of the time trend by adjust-
ing degrees of freedom by d-1 districts. More importantly, this is in
line with the theoretical focus of examining temporal variation in
punishment across districts by providing a critical test as to whether
changes over time in sentencing disparities vary across U.S. district
courts. According to the theoretical argument developed here, dis-
tricts are likely to have unique time trends due to varying demo-
graphic shifts over this period, thus necessitating that the equations
allow for districts to vary over time (but see Online Appendix for
an alternative modeling strategy).'* The incarceration decision is

'* Were districts nested within sentencing year, the time trend would only capture
national temporal changes rather than allow districts to have their own time trend.
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modeled using hierarchical logistic regression and the sentence
length models use hierarchical linear regression. The results
reported are based on population-average models and all variables
were centered on their grand means.

The first stage of the analysis estimates unconditional models.
Substantively, these models estimate the amount of sentencing
variation at each level of analysis (individuals, year, and district).
These estimates provide useful insights into the relative importance
of time period and district contexts in criminal punishment. The
second stage investigates the trends in racial/ethnic and citizenship
disparities between 1992 and 2009 by including cross-level inter-
actions among race/ethnicity, citizenship, and sentencing year. In
this stage, I pay particular attention to the strength of citizenship
relative to the Hispanic ethnicity effect as well as the strength of the
time trends for the cross-level interactions. The third stage tests the
minority threat argument in two important ways. First, I include a
cross-level interaction between citizenship status and the relative
change in the noncitizen population at the district level. This coef-
ficient estimates whether demographic changes in the noncitizen
population condition the punishment of non-U.S. citizens. Second,
I include a three-way cross-level interaction among citizenship,
sentencing year, and the noncitizen population change. This coef-
ficient estimates whether the trends in the citizenship effect over the last
two decades are conditioned by shifts in the noncitizen population.
The final stage in the analysis attempts to explain the punishment
gap between U.S. citizens and noncitizens. Here I pay particular
attention to the role of presentencing detention in explaining the
differential punishment of non-U.S. citizens.

Combined, the stages of this analysis answer important ques-
tions regarding the significance of time period for understanding
criminal punishment, the trends in offender disparities over
the past two decades, and whether these trends vary across court
communities.

Similarly, a “cross-classified” data structure would not allow for each district to have a
unique time trend. As demonstrated in Table 1, there is substantial variation in sentencing
over time that is not captured by the national trend, suggesting that districts did not change
uniformly over time. Thus, theoretical and empirical considerations necessitate the data
structure used in this study. However, one potential strength of nesting districts within
sentencing year would be to investigate within district changes over time by group mean
centering the district-level predictors. I thank an anonymous reviewer for raising this point.
In the Online Appendix Table 2, I present the focal contextual models with districts nested
within sentencing year, and all measures (except time) group mean centered. The substan-
tive interaction findings from these models are nearly identical to those reported in the
text, though the main effects for noncitizen population change actually display significantly
greater severity. This suggests that if anything, the main analysis may conservatively esti-
mate the punishment implications of the influx of noncitizen offenders.
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Findings

Table 1 presents the results from the three-level unconditional
models of incarceration and sentence length. Results suggest that
four percent of the total variance in the likelihood of incarceration
can be attributed to changes in punishment over time.” In line
with theoretical expectations, these changes were not uniform
across district courts, as only 38 percent of the variance is due to
national changes. The remaining 62 percent represents time-
varying district-specific processes. At level 3, roughly five percent is
accounted for by differences between federal districts. The estimates
for the sentence length analysis are similar, with four percent of the
variance at the district level (level 3) and three percent of the
variance attributable to time-varying processes. Of this temporal
variance, only 47 percent represents national level changes. The
estimates for the district-level variance are consistent with prior
research (Ulmer, Light, & Kramer 2011), and a comparison of the
amount of variance at levels 2 and 3 underscores the importance of
the current study’s emphasis on changes over time. The findings in
Table 1 suggest that the sentence year accounts for nearly as much
of the overall variance in punishment decisions over the past two
decades as the district court. While the district context has received
substantial scholarly attention in recent years, the time period in
which offenders are sentenced has received considerably less.
These results suggest that the temporal context may be an impor-
tant, yet understudied aspect of criminal punishment. More
germane is the next set of results that examine how sentencing
practices have changed in the past two decades, and whether dif-
ferent groups experienced these changes equally.

Time Trends

Models 1-3 of Table 2 report the logistic regression results for
the incarceration decision, and models 4-6 report the linear regres-
sion results for the length of imprisonment. For both decisions, I
report first the overall trends in punishment over time (models 1
and 4), then the trends in racial and ethnic disparities (models 2
and 5), and finally, the trends for noncitizens (models 3 and 6). For
parsimony, I focus only on the main and interactive effects for the
focal independent measures, but note that all models include all
level 1, 2, and 3 measures (full models available on request).

15

Though the level 1 variance component lacks a meaningful interpretation because
it is dichotomous, as a latent variable the level 1 random effect can be assumed to have a
mean of 0 and variance = 1%/3 (Raudenbush & Bryk 2002). Granting this assumption allows
for the calculation of the intraclass correlations shown in Table 1.
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Beginning with the incarceration decision, the results in model
I indicate that black (23 percent) and particularly Hispanic offend-
ers (39 percent) were more likely to be imprisoned compared to
whites between 1992 and 2009, net of legally relevant controls.
While these effects are consistent with previous research, the effect
of Hispanic ethnicity pales in comparison to the consequences of
lacking U.S. citizenship, and it is important to note that sensitivity
analyses confirm that this is not simply an issue of collinearity
between citizenship and ethnicity.'® Non-U.S. citizens are over
three times more likely to be incarcerated compared to similarly
situated U.S. citizens. In this model, I treat citizenship as a random
coeflicient at levels 2 and 3 to test whether the punishment conse-
quences of citizenship changed over time or vary across district
courts. The variance components for model 1 indicate that the
likelihood a noncitizen will receive prison time is significantly dif-
ferent over time and across districts, even after controlling for
offender, case, and district-level differences. I turn now to examin-
ing these specific time-varying processes.

Though blacks and Hispanics are disadvantaged at sentencing,
these groups have experienced different trends over the past two
decades. According to model 2, whereas racial disparity has been
relatively stable over this period, there appears to be a very clear
trend indicating increased Hispanic disparity, as indicated by the
significant interaction effect between “Hispanic” and “Sentencing
Year.” Taken at face value, these results align with the current
emphasis in extant research on the increasing importance of
Hispanic ethnicity.

However, the results from model 3 show that what appears to
be increasing severity against Hispanics is largely attributable to
increases in citizenship disparity. Including a cross-level interaction
for citizenship and sentencing year reduced the Hispanic ethnicity
time trend (Hispanic x Year) by two-thirds. Though the model still
evidences ethnic disparity, the results show that not only is the
relative citizenship gap more consequential than the gap between
racial/ethnic minorities and whites, but the trend analysis suggests
this gap has increased more for this group than any other in the
past 20 years. According to model 3, between 1992 and 2009,
the punishment gap between citizens and noncitizens increased
approximately six percent each year.

'% Chi-square and f-tests confirm citizenship is statistically different from race and

ethnicity in both sentencing decisions (p < 0.01). Despite the correlation between noncitizen
and Hispanic ethnicity (.58), sensitivity analyses show that for both the incarceration and
sentence length analyses, the variance inflation factor (VIF) values for ethnicity and citi-
zenship status are well below the recommended cutoff of 4.
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Turning to the sentence length analysis, model 4 shows that
black and Hispanic offenders received slightly longer prison terms
compared to whites. However, in line with the incarceration results,
the gap between citizens and noncitizens is larger than for other
groups. Whereas black and Hispanic offenders received sentences
that were roughly five to six percent longer, respectively, nonciti-
zens’ prison terms were 8.5 percent longer. Substantively, this cor-
responds to an additional 6.5 months of incarceration compared to
similarly situated U.S. citizens (73.4 months for average U.S. citi-
zens X ¢ = 79.9). Similar to the incarceration findings, the vari-
ance components suggest the citizenship effect varies both over
time and across districts. The direct effect of sentencing year in
model 4 indicates that the average sentence length increased over
the study period. Models 5 and 6 examine whether these changes
were uniform for racial/ethnic minorities and non-U.S. citizens.

The trends in sentence length disparities are largely distinct
from those at the incarceration stage. Looking at the full set of
results in model 6, the only significant cross-level interaction indi-
cates that disparity against black offenders has decreased modestly
over time. For Hispanic and noncitizen offenders, there is little
evidence that disparities have changed appreciably.'”

Taken together, two important findings stand out from Table 2.
First, though racial and ethnic disparities have dominated the
research on legal inequality, noncitizens are more disadvantaged
than racial/ethnic minorities at sentencing. This pattern holds across
both sentencing decisions, though the effects are particularly pro-
nounced at the incarceration stage. Second, the bulk of the increase
in the Hispanic ethnicity effect over time is attributable to increasing
disparity against non-U.S. citizens.'® These findings highlight the
importance of citizenship for understanding the dramatic increase
of Hispanics in federal courts, and cautions against focusing on
ethnicity without an equally concerted emphasis on citizenship.

The next set of analyses examines whether demographic
changes in the noncitizen population condition the citizenship
penalty as well as the trends in the punishment of noncitizens
over time.

District Context

Table 3 presents the results for interactions among citizenship,
sentencing year, and changes in the noncitizen population at the

'7 These results are unchanged by the inclusion of a quadratic term for sentencing
year.

% The trends observed from these interaction models are replicated using models
estimated on each year of data separately (results available on request).
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district level, controlling for individual case and offender charac-
teristics and multiple district-level processes. Model 1 is almost
identical to model 3 in Table 2 with one exception—the inclusion of
a cross-level interaction between the district percent change in the
noncitizen population (level 3) and citizenship (level 1). Consistent
with the central tenets of the minority threat argument, the positive
and significant interaction indicates the likelihood that a noncitizen
will be incarcerated is higher in districts where the noncitizen
population increased in recent decades.

Model 2 pushes this logic further by adding a three-way cross-
level interaction to investigate whether the trend in the citizenship
penalty is conditioned by changes in the noncitizen population.
The results are also in line with minority threat arguments. The
three-way interaction is positive but only marginally significant
(b = 0.002; p<0.072). Taken together with model 1, the results
suggest the punishment of noncitizens is conditioned by district
demographic shifts in two important ways: noncitizens are more
likely to receive a prison term in districts where noncitizens are
increasing, and while this sentencing penalty has increased over
time in general, the increase has been greatest in districts with
growing noncitizen populations.

Models 3 and 4 replicate these analyses on the length of incar-
ceration. The results in model 3 suggest that noncitizens receive
longer prison sentences overall, but unlike the imprisonment find-
ings this punishment gap decreases slightly as the noncitizen popu-
lation increases. This could reflect the fact that noncitizens face
deportation after incarceration and as judges increasingly sentence
non-U.S. citizens they may see little value in imprisoning alien
offenders for lengthy periods when federal prisons are operating at
well over 100 percent capacity (Federal Bureau of Prisons 2010).
Based on the results in model 4, these same population shifts
appear to have a null effect on the citizenship trends over time at
the length stage. This is perhaps unsurprising given the results
from Table 2 which show the citizenship gap for sentence length
decisions has not changed appreciably over time.

Explaining the Citizenship Effect

Unlike U.S. citizens, noncitizen offenders face the likelihood of
deportation upon adjudication, especially in recent years as crimi-
nal deportations have reached historic highs. Though outside the
purview of district courts, this unique criminal justice outcome may
factor into criminal court decisionmaking by increasing the likeli-
hood that criminal aliens will be detained during the adjudication
process and by limiting judges to consider only incarceration
options. This suggests that presentencing detention may play an
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important role in the punishment of non-U.S. citizens. I investigate
this possibility in Table 4 using data from 2008 to 2009."

Model 1 shows that noncitizens are over five times more likely
to receive incarceration net of legally relevant controls in 2008-
2009. Consistent with expectations, including a measure for deten-
tion prior to sentencing in model 2 explains a considerable portion
of this punishment gap, decreasing the citizenship coefficient by
nearly 30 percent. This pattern is even more pronounced in the
sentence length analysis shown in models 3 and 4. Comparing the
citizenship results in these models suggests that a major explana-
tory factor in this association is the fact that noncitizens are far more
likely to be imprisoned prior to final sentencing (90 percent of
noncitizens are detained compared to 63 percent of U.S. citizens).
However, it is important to note that the punishment consequences
of lacking U.S. citizenship are not solely a function of detention and
that noncitizens are not simply being detained pending deportation
and being sentenced to time already served. Models 5 and 6 report
the citizenship results where all offenders who received credit for
time served are removed. The results are nearly identical to those
reported in models 1 and 2. This suggests that while detention
helps explain the observed citizenship results, presentencing
detention reflects an earlier phase in criminal processing that is a
part of a broader pattern of punitiveness against non-U.S. citizens,
culminating in more incarceration and longer prison terms.

Discussion

Racial inequality under the law has been a central focus among
legal scholars for nearly a century, yet recent research suggests
Hispanics may have replaced African Americans as the most disad-
vantaged group at criminal sentencing. The findings from this
study indicate the axes of legal inequality have indeed shifted in
recent decades, but my inquiry into the long-term punishment
trends for noncitizen and minority offenders suggests that non-U.S.
citizens may be the new face of legal inequality in the United States.

Not only are noncitizens treated more harshly at sentencing,
but the relative gap between citizens and noncitizens at punishment
is greater than the gap between white and minority offenders. This
relationship holds for the incarceration and sentence length deci-
sions. In addition, the results suggest that over the past two decades

' The USSC did not collect presentencing detention information prior to 1999. I
therefore use the two most recent years of data in the study for this analysis. These models
are identical to models 1 and 4 in Table 2 except I include a dichotomous year term at level
2 to capture any differences between 2008 and 2009.
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the punishment gap between citizens and noncitizens has widened
at the incarceration stage. Taking these trends into account signifi-
cantly alters the Hispanic effect over this period—reducing it by
two-thirds. In short, what appears to be increasing Hispanic dis-
parity over the past 20 years has been driven primarily by increased
punitiveness against non-U.S. citizens.

Given the traditional focus on race in stratification research
generally and legal studies specifically, it is perhaps not surprising
that contemporary research on legal inequality has stayed largely
within the confines of racial/ethnic relations by emphasizing His-
panic ethnicity. However, as the United States continues to receive
international migrants and noncitizens become an increasingly
prominent group in society, perhaps the time has come to look
beyond these traditional markers of stratification. Estimated at over
22 million, the population of noncitizens in the United States is
larger today than at any point in American history (Gibson &
Lennon 1999).

By clarifying the theoretical linkages between citizenship as a
mechanism of stratification and an outcome of cultural compromise
with sociolegal work on inequality and cultural distance within the
focal concerns framework on punishment, the goal of this study is
to widen the theoretical and empirical scope of legal inequality
research. Just as one’s location in the social structure has implica-
tions for the treatment of U.S. citizens in legal institutions, nonciti-
zens occupy a uniquely disadvantaged niche in U.S. society, as their
formal exclusion exacerbates other social inequalities. The theoreti-
cal discussion and findings from the current study place citizenship
firmly within the scholarship on punishment and inequality, thus
expanding the discourse on contemporary legal stratification and
placing citizenship alongside other markers of inequality.

The findings are in line with focal concerns perspective and
Black’s (1976) suggestion that cultural dissimilarity between legal
authorities and defendants leads to enhanced punishment. As
literal “outsiders” of the state, I find that noncitizens pay a signifi-
cant “penalty” at sentencing. This may be due, in part, to the
practical constraints that eventual deportation places on criminal
justice decisionmaking, which funnel noncitizens toward prison
sentences. This interpretation is consistent with recent research on
the convergence between criminal and immigration law. A center-
piece of this nexus is the increasing reliance on incarceration for
migration control. During the same period that the state sought to
dramatically increase the social control of immigrants, the findings
presented here suggest that the likelihood of receiving incarcera-
tion for non-U.S. citizens increased. It is important to note that
this relationship is observed among nonimmigration offenders.
Thus, while this article adds to an emerging literature that finds
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noncitizens increasingly entangled in coercive state controls, it also
suggests that the punitive turn in migration control stretches well
beyond the border.

Consistent with minority threat arguments, I find that district-
level demographic shifts conditioned the punishment of non-U.S.
citizens over the past two decades, net of a host of individual, case,
and district-level covariates. The analysis revealed noncitizens are
more likely to be imprisoned in districts where the noncitizen
population is increasing, and citizenship disparity at the incarcera-
tion stage became more pronounced over fime in these same
districts. However, these same demographic shifts had a counter-
vailing effect on the length of imprisonment—actually decreasing
the citizenship “penalty” in districts with increasing noncitizen
populations. One plausible explanation for this divergence points
to an additional punishment noncitizens face—deportation. Given
the lengthy prison terms federal offenders face generally and the
likelihood of deportation after noncitizens complete their sen-
tences, it is possible that as judges increasingly punish non-U.S.
citizens they see little value in excessively long prison terms. Future
research would do well to explore this possibility through qualita-
tive research with federal judges.

Though I emphasize the theoretical and empirical implications
of the citizenship findings, an additional contribution of this work
concerns temporal variation in punishment decisions. Over the
past decade, analyses of court contexts have been a major thrust
in punishment research and for good reason—the court context
explains a small yet substantively meaningful amount of variation
in sentencing outcomes. There has not been an equally concerted
focus on the temporal context of punishment decisions despite
strong theoretical reasons to expect variations over time. The
results presented here add empirical validity to these theoretical
motivations. The unconditional models suggest that temporal
changes account for roughly as much variation in sentencing out-
comes as the district court context, and the interaction models
clearly illustrate temporal variation in several extralegal effects.
Although additional research is needed to further explore the
connections among individual factors, temporal changes, and court
contexts, this analysis provides a useful first step toward examining
this nexus. In doing so, it raises a series of consequential questions
central to punishment research, such as which sentencing factors
vary over time, why do they change, and what legal, political, or
demographic macro-level processes condition these trends?

Though the current study provides an important foundation
for future research to expand the scope of legal inequality schol-
arship and to investigate temporal trends in social control institu-
tions, this analysis is not without limitations. First, with the existing
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data, I could not definitively determine the mechanisms driving the
effects shown, a limitation of nearly all quantitative criminal justice
research. Second, one must always be cautious to draw conclusions
that disparity implies discrimination. It is possible that additional
information about case characteristics or processing could reduce
the effects shown. Having said that, the federal data are remarkably
inclusive with regard to controls, and the results presented are in
line with theoretical predictions, thus diminishing the likelihood
that the results are solely due to unobserved heterogeneity. A third
limitation is the inability to fully account for decisions made prior to
sentencing in the criminal justice process, including arrest and
prosecutorial charging practices. While studies have investigated
disparities at these earlier stages (Bushway & Piehl 2007; Demuth
2003), like the extant punishment literature, this research largely
focuses on racial/ethnic minorities (but see Shermer and Johnson
[2010] for an exception). As a result, citizenship remains under-
studied at these stages as well. Given the jurisdictional differences
in immigration policing, detention programs, and case processing
(Seghetti, Ester, & Garcia 2009), this appears to be a particularly
fruitful area for future inquiry. The results presented in this study
suggest that imprisonment prior to final sentencing plays an impor-
tant role in explaining the punishment gap between citizens and
non-U.S. citizens, but these decisions still occur after police and
prosecutorial decisionmaking. Future research should not only
investigate noncitizens in these earlier phases, but should also iden-
tify the cumulative influence of citizenship status through criminal
case processing.

Another area for future consideration is the effect of citizenship
in state courts. Though the extant research largely points to the
punitive turn in migration control at the federal level, state and
local authorities are playing an increasing role in border security
today as Congress has gradually broadened the authority for state
and local law enforcement officials to enforce immigration law
(Seghetti, Ester, & Garcia 2009). In addition, some of the nation’s
most contentious immigration battles have occurred at the state
level—California’s Proposition 187 and Arizona’s SB 1070 being
two prominent examples. Noncitizens also represent sizeable popu-
lations in several state prison systems, including over 18,000 in
California, nearly 10,000 in Texas, and roughly 6,000 in New York
and Florida (Guerino, Harrison, & Sabol 2011). Research on state
court outcomes would further refine the understanding between
punishment and citizenship. But first, future work in this area
would benefit from new data collection as citizenship information is
often not collected in state court statistics.

Mindful of these limitations, the key findings from this study
have important implications for understanding the future of legal
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inequality and the disadvantages of lacking state membership
in a world increasingly characterized by international migration.
Though the United States is often an outlier in the context of
punishment, dramatic increases of incarcerated foreigners place
the United States within a conspicuously broader punitive trend
(Bosworth & Kaufman 2011). Across Europe, noncitizen prisoners
have increased rapidly in recent decades—in both absolute
and relative terms (van Kalmthout, Hofstee-van der Meulen, &
Dunkel 2007; Wacquant 1999). Welch and Schuster (2005: 345-47)
argue that these trends exemplify a “globalizing culture of control,”
one ever more reliant on the detention, incarceration, and expul-
sion of noncitizens as coercive forms of state social control. In light
of these trends, future research would do well to investigate the
consequences of lacking state membership beyond U.S. court-
rooms. If the findings from the current study are partially a reflec-
tion of this new culture of control, they suggest that as international
migration increases, the central axes of legal inequality may no
longer be defined by internal divisions within society, but by the
division between state and nonstate members.
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